IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50015

SHI RLEY RAM REZ,
Pl ai ntiff-Appellant,

ver sus

LANDRY' S SEAFCCOD | NN & OYSTER BAR; LANDRY' S SEAFOOD
RESTAURANT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas, San Antonio

February 4, 2002
Before JOLLY, SM TH and BENAVIDES, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Shirley Ram rez, a Hi spani c wonan, has adduced enough evi dence
for a jury to find that her fornmer enployer, Landry’ s Seafood Inn
(“Landry’s”), violated Title VII of the Cvil R ghts Act of 1964,
42 U. S. C. 8§ 2000e, by di schargi ng her based on her national origin.
We therefore reverse the grant of sunmary judgnent by the district
court in favor of Landry’s and remand for further proceedings.

I

Ram rez was enpl oyed as a waitress at Landry’s from21990 until

she was discharged in 1995. I n Decenber 1995, two nanagers at

Landry’s, Carol Cree and Wendi Scarborough, inforned general



manager Patrick Ri chardson — based on second-hand reports -- that
Ram rez planned to stage a wal kout en nasse in the mddle of a
shift and had spread an unfounded runor that a manager had been
fired for calling in sick. Ram rez denies planning a nassive
wal kout! and denies spreading a runor. Foll ow ng a neeting of
Landry’s managers, Richardson term nated Ramirez on Decenber 9,
1995. A contenporaneous report docunenting the termnation
indicates that Ramrez was fired because: (1) “[s]he has been
wor ki ng behind the scenes attenpting to lure fell ow enpl oyees to
| eave Landry’s” and (2) “she is spreading runors about a nmanager
being fired for calling in sick.”

Ramrez filed a conplaint with the EEOC all egi ng that she was
di scharged based on her national originin violation of Title VII.
Based on its investigation of Ramrez's allegations, the EECC
issued aright to sue letter stating that it found reasonabl e cause
to believe that Ramrez’' s discharge was the result of illega
di scrim nation. In August 1999, Ramrez filed this Title VII
action against Landry’'s. After nine nonths of discovery, Landry’'s
filed a notion for summary judgnent. Accepting the magistrate
judge’ s reconmendation, the district court granted Landry’s notion
i n Novenber 2000. Ram rez now appeals.

! According to Ramirez, several enployees were contenplating
applying for jobs at the Hard Rock Café, and Ramirez nerely
suggested that they would be nore likely to secure positions if
they applied as a team



The district court granted sunmmary judgnent in favor of
Landry’ s because “Ram rez has wholly failed to present any evi dence
to support an inference that Landry’'s stated reasons for her

di scharge, consisting of behavior admttedly engaged i n by Ramrez,

were pretextual, i.e., that the reasons were false and that the
true reason was discrimnation.” W review de novo the district
court’s grant of sunmmary judgnent. See Blow v. Cty of San

Ant oni o, Tex., 236 F.3d 293, 296 (5th G r. 2001). Summary judgnment

is appropriate when the record, viewed in the |light nost favorable
to the non-novant, reveals no genuine issue of material fact and
the noving party is entitled to judgnent as a matter of |aw. See
id.; Fed. R Cv. P. 56.

Landry’s concedes that Ramrez has established a prim facie
case of discrimnatory discharge and, as noted above, Landry’s has
articul ated two non-di scrim natory reasons for di schargi ng Ramrez.
To make a showing of pretext sufficient to submt her case to a
jury, Ramrez “nust put forward evidence rebutting each of the

nondi scrimnatory reasons the enployer articulates.” Wallace v.

Met hodi st Hosp. System 271 F.3d 212, 220 (5th Gr. 2001) (enphasis

added and citations omtted).
In response to the first proffered rationale for her
termnation, Ramrez points to evidence that a white enployee,

Cynt hi ann Rut kowski, engaged in simlar actions yet was never



disciplined in any way.? Specifically, Ramrez presented sworn
statenents from two other Landry’s enpl oyees, Ernest Zavala and
Mary Castaneda, that Rutkowski offered to use her connections at
Qut back Steakhouse to obtain jobs for them and for Ramrez.
Ram rez, Zaval a, and Castaneda all assert that Ri chardson was aware
of Rut kowski’s activities before he fired Ramrez, but R chardson
did not take any action agai nst Rut kowski .

W have held that “[w]hen a supervisor of one race treats
enpl oyees of the sane race nore favorably than simlarly situated
enpl oyees of another race under circunstances that are essentially
identical, a presunption of discrimnatory intent is raised.”

Barnes v. Yellow Freight Indus., 778 F.2d 1096, 1101 (5th Gr.

1985) . Viewing the evidence in the light nost favorable to
Ramrez, we find that Ramrez has raised a material issue of fact
whether a simlarly situated white enployee was treated nore
leniently than she. Rutkowski’s actions here were in essence the
sane as Ramrez’s. Barnes, 778 F.2d at 1101. | ndeed, actually
offering jobs with a conpetitor may be a nore serious exanpl e of
encour agi ng enpl oyees to |l eave their current jobs than a suggestion

t hat enpl oyees apply for jobs el sewhere as a team?

2 Ranmirez also contends that the other enployees (Mary

Castaneda and Jainme Rodnman) who were involved in the alleged
“conspiracy” were never disciplined, although they engaged in the
sane conduct as Ramrez. In viewof our ultimate holding, there is
no need to address that contention here.

® Rut kowski acknow edges t hat she expressed interest in | eaving
Landry’s, but she denies that she offered jobs at OQutback to

4



Landry’s argues that Ramrez’'s conduct is different from
Rut kowski s conduct because Ramrez “attenpted to facilitate a
coordi nated departure of Landry’'s enpl oyees.” Scarborough, Cree,
and Ri chardson assert that they believed that Ram rez was pl anni ng
to stage a coordi nated wal kout during a shift, but the term nation
report refers only to an attenpt to “lure fell ow enpl oyees to | eave
Landry’s.” Al though the trial court found immaterial any
di stinction between | uring enpl oyees away and st agi ng a coordi nat ed
wal kout , it is not entirely clear whether the alleged
“coordination” was a significant factor in Ramrez’ s term nation.
In any event, we are persuaded that Ramrez’s conduct is in essence
t he sane as Rut kowski’s conduct.

Landry’s also argues that it termnated Ramrez in part
because she had received two previous disciplinary reports.
Rut kowski, by contrast, had not received a disciplinary report.
Because conpany policy allows nmanagenent to fire any enpl oyee who
had received two or nore warni ngs, Landry’s argues that Ramrez and
Rut kowski were not in the sane position. This argunment fails

however, because Landry’s did not rely on Ramrez' s disciplinary

Landry’ s enpl oyees. |n any event, resolving conflicts in testinony
is the exclusive province of the trier of fact and may not be
deci ded at the summary judgnent stage. See Dibidale, Inc. v. Am
Bank & Trust Co., 916 F.2d 300, 307-08 (5th Cr. 1990). Simlarly,
Landry’s suggests that Richardson nmay not have been aware of
Rut kowski’s activities and may have legitimately perceived that
Ramrez’ s activities were nore unusual than they were. As noted
earlier, however, Ramrez, Zavala, and Castaneda assert that
Ri chardson had been infornmed of Rutkowksi’s statenents. Her e
again, the jury nust resolve any conflicts in testinony.
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history in the Decenber 9, 1995 report docunenting her dism ssal.

In sum we find that Ramrez has raised a genuine issue of
materi al fact whether Landry’s used the al | eged wal kout proposal as
a pretext for termnating her based on her national origin.

Landry’s second proffered nondiscrimnatory reason for
termnating Ramrez is that she allegedly spread a fal se runor that
Lon Letcher, a nmanager at Landry’s, had been fired for calling in
si ck. Ram rez denies that she spread any such runor. Landry’s
argues that, even if Ramrez had not in fact spread the runor as
al l eged, Richardson could legitimately term nate her based on his
“good faith” belief that she had.*

In response, Ramrez argues that there is no evidence outside
Ri chardson’s affidavit that anyone actually heard or reported the
all eged runor to R chardson. For exanple, Richardson asserts that
Carol Cree inforned him about the alleged runor, but Cree’s
affidavit does not nention it. Richardson also refused to provide
any details about the alleged runor when he term nated Ramrez.
According to Ramrez, Landry’s did not even reveal that the manager
in gquestion was Letcher until several years after her term nation.

Ram rez al so asserts that the all eged runor woul d have made little

* See Waggoner v. City of Garland, 987 F.2d 1160, 1165-66 (5th
Cr. 1993) (“[T]he inquiry is limted to whether the enployer
believed the allegation in good faith and whether the decision to
di scharge the enpl oyee was based on that belief.”); see also Jones
v. Flagship Int’l, 793 F.2d 714, 729 (5th Cr. 1987) (hol ding that
a termnation decision is not pretextual if the enployer *“had
reasonabl e grounds [for the decision], or in good faith thought it
did").




sense because Letcher was not absent fromwork and was actually on
duty on the day Ramrez was fired. Viewng the record in the |light
nost favorable to Ramrez, we find that Ramrez has created an
i ssue of fact whether the runor-spreading all egati on was an act ual
reason for Ramrez's term nation.

1]

In conclusion, we hold that Ramrez presented sufficient
evi dence refuting each of the proffered nondiscrimnatory reasons
for her termnation to raise a genuine issue of fact whether the
reasons were a pretext for discrimnation. The district court
therefore erred in granting sunmmary judgnent on Ramrez’'s
discrimnation claimin favor of Landry’s. Accordingly, we reverse
the judgnent of the district court and remand for further
proceedi ngs not inconsistent with this opinion.

REVERSED and REMANDED.



