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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-41105

JOHN S. VWHELAN, RJ VWHELAN JR, MARY VIRG NIA VWHELAN, ESTATE OF
VIRG NI A ABNEY WHELAN, REG NAL WHELAN SKODA; MARGARET WHELAN
HENSLEY; LYNN ABNEY LOVAX; JAMES K ABNEY, JR KATHERI NE L ABNEY;
| NEZ ELI ZABETH ABNEY FURRH, ROBERT ABNEY PRI CE; JANE ABNEY PRI CE;
BLANCH K ABNEY,

Pl ai ntiffs-Appel | ees/ Cross- Appel | ant s,

VERSUS

W NCHESTER PRODUCTI ON COVPANY; WESTCHESTER GAS COVPANY; ESTATE OF
SAM VAUGHAN, KIM VAUGHAN, AMY VAUGHAN, an individual; PHLLIP
BALDW N, JR, NEWON W DORSETT; NEWEL INC LOUTEX PRODUCTI ON
COMPANY,

Def endant s- Appel | ant s/ Cr oss- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

January 30, 2003
Bef ore Hl GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.
DUHE, Circuit Judge:
The district court dismssed on summary judgnent Plaintiffs’
civil Racketeer Influenced and Corrupt Organi zati ons Act and conmon
law fraud clains, the latter wi thout prejudice. Defendants appeal

requesting dismssal of Plaintiffs’ comon law fraud claim with



prejudice. Plaintiffs appeal the dism ssal of their R CO clains.
We affirm
| . FACTUAL AND PROCEDURAL HI STORY

The defendants are: Wnchester Production Conpany, its parent
West chester Gas Conpany, the estate of San Vaughan, Ki m Vaughan,
Any Vaughan, Phillip Baldwn, Jr., and Newton Dorsett and his
conpanies, Newel, Inc. and Loutex Production Co. Sam Vaughan
di rected Wnchester Production and Westchester Gas until his death
in 1989 and is succeeded in that role by his daughter Ki m Vaughan.
Any Vaughan, al so the daughter of Sam Vaughan, receives i ncone from
W nchester and Westchester. Phillip Baldwin is an attorney for
W nchester and Westchester.!? Newt on Dorsett purchased from
Wnchester the well bore of one of the wells at issue, and in a
transacti on dealing with anot her property, obtained a m neral |ease
from Wnchester. The plaintiffs, John S. \Welan, et al.
(“Whelan”), are royalty owners.

Whel an all eges that Sam Vaughan, and after his death Kim
Vaughan, with the aid of Phillip Baldw n and Newton Dorsett, used
enpl oyees of the corporate defendants to defraud Welan of
royal ties. Beginning in 1987 and endi ng at sone poi nt between 1991
and 1993, Wnchester enployees engaged in the practice of

reall ocating production anong gas wells. The purpose of the

. When necessary, we di stingui sh W nchest er
Production/ West chester Gas and its principals from New on Dorsett
and his conpanies by referring to the fornmer as “the Wnchester
defendants” and the latter as “Dorsett”.
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reall ocations is disputed; Defendants argue that the reallocations
were tenporary and were intended to take advantage of the best
prices avail able, while Welan contends that they were used to
defraud royal ty owners of paynents. Ki mVaughan, who has served as
presi dent of Wnchester Production and Westchester Gas since 1990,
| earned in connection with another lawsuit that reports reflecting
reall ocated production, rather than actual production, had been
filed wth the Texas Rail road Comm ssion and Conptroller of Public
Account s. Kim Vaughan hired an accounting firm to prepare
corrected reports for subm ssion to the Railroad Comm ssion and t he
Conmptrol ler and to determ ne the anount owi ng to royalty owners who
had been underpaid as a result of the reallocations. Wnchester
paid additional royalties based on the accountants’ report.
Whel an, wishing to determne for itself the correct production
all ocations, declined to accept the paynent anounts as determ ned
by W nchester’s accountants.

Whel an al | eges al so that the Wnchester defendants and Dorsett
cooperated to fraudulently obtain mneral interests belonging to
Whel an, further depriving it of its rightful share of royalties.
Dorsett purchased a well bore fromthe Wnchester defendants and
obt ai ned an assignnent from Texaco to produce oil fromthe well.
Whel an cont ends t hat the assignnent was i nvalid because Whel an, not
Texaco, owned the mneral rights. Dorsett al so obtained a m neral
| ease from Bank One, trustee of the Virginia Abney Welan Trust.
Whel an al | eges that Dorsett knew the | ease to be invalid. Dorsett
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|ater obtained leases directly from the Welan heirs and, in
connection wth the sane property, obtained fromW nchester anot her
m neral | ease.

Whel an brought a civil RICO action against the Wnchester
def endant s. The case’s lengthy procedural history includes
Wielan’s filing of two RICO case statenents and two anended
conplaints, the first of which added Newton Dorsett and his
conpani es as defendants. The nagi strate judge recommended, and t he
district court adopted and approved, summary judgnent for
Defendants, finding that Welan produced no evidence tending to
denonstrate a RICO enterprise. The district court issued a final
judgnent dism ssing all clains.

Ei ght days after the district court issuedits final judgnent,
Whel an noved for a newtrial and for reconsideration and anendnent
of the final judgnent. Whelan argued in its notion for anmendnent
that its second anended conpl ai nt contai ned state | aw cl ai ns never
mentioned in the magistrate judge’'s report and recomendati on.
Whel an requested that the wunadjudicated state law clains be
di sm ssed w thout prejudice. The district court denied the new
trial but granted the notion to anend, stating that Welan’s second
anended conpl aint “my support a cause of action for common | aw
fraud.” Because Whelan’s RICO claim had been the only federal
claim the court declined pendent jurisdiction and dism ssed the
comon | aw fraud claimw thout prejudice.

Def endants noved for alteration or anendnent of the anmended
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final judgnment, arguing that Whelan had failed to state fraud with
particularity as required by Federal Rule of G vil Procedure 9.
The district court denied Defendants’ notion, stating that it,
havi ng declined pendent jurisdiction, “did not intend to address
the merits of the state law claim”

Whel an argues that the district court erred in finding that
Whel an’ s evidence offered no support for the existence of an
associ ation-in-fact enterprise as required by RICO Def endant s
contend that the district court erred in finding that the pl eadi ngs
stated a claim for comon law fraud and dismssing the claim
W t hout prejudice. W address these argunents in turn.
1. SUMVARY JUDGMVENT
A. Standard of Review

We reviewthe grant of summary judgnent de novo, applying the

sane standard as would the district court. Boston Add Colony Ins.

Co. v. Tiner Associates, Inc., 288 F.3d 222, 227 (2002). Summary

judgnent is appropriate when the novant can denonstrate that the
pl eadi ngs, depositions, affidavits, and ot her evi dence availableto
the court establish no genuine issue of material fact. Fed. R
Cv. P. 56(c). Once the novant has net its burden, the nonnovant
must denonstrate that there are fact issues warranting a trial.
Fed. R Gv. P. 56(e). |n opposing summary judgnent, the nonnovant
may not rely on conclusory allegations in his pleadings; rather, he

must set forth sufficient evidence supporting a clained factual



dispute to require a fact finder to resolve the parties' differing

versions of the truth at trial. Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 249, 106 S.Ct. 2505, 2510 (1986). If the nonnovant
fails to make a showi ng on an el enent for which he bears the burden
of proof, the novant is entitled to judgnent as a matter of |aw.

Celotex Corp. v. Cattret, 477 U. S. 317, 322 (1986). The evidence

must be viewed in a |ight nost favorable to the nonnovant. WAl ker

v. Thonpson, 214 F.3d 615, 624 (5th GCr. 2000).

B. Whiel an’s RI CO cl ai ns
VWhel an asserts that Defendants violated all four subsections
of 18 U S.C. 8§ 1962.2 Elenents common to all four are: (1) a

person® who engages in (2) a pattern® of racketeering activity® (3)

2 Reduced to plain English by this Court in |In re Burzynski, 989
F.2d 733, 741 (5th Gr. 1993), ths subsections state:

(a) a person who has received incone from a pattern of

racketeering cannot invest that incone in an enterprise.

(b) a person cannot acquire or maintain an interest in an

enterprise through a pattern of racketeering.

(c) a person who is enployed by or associated with an

enterprise cannot conduct the enterprise's affairs through a

pattern of racketeering.

(d) a person cannot conspire to violate subsections (a), (b),

or (c).

S ARICO“person” is “any individual or entity capabl e of hol ding
a legal or beneficial interest in property.” 18 U S.C. § 1961

4 A“pattern of racketeering activity requires at |least tw acts
of racketeering activity, one of which occurred after the effective
date of this chapter and the last of which occurred within ten
years (excluding any period of inprisonnent) after the conm ssion
of a prior act of racketeering activity.” 18 U S.C. §8 1961(5).

> “Racketeering activity” includes acts indictable under 18
US C 81341 (relating to mail fraud) and 8 1343 (relating to wire
fraud). 18 U.S.C. § 1961(1)(B)



connected to the acquisition, establishnent, conduct or control of

an enterprise. Delta Truck & Tractor, Inc. v. J.I. Case Co., 855

F.2d 241, 242 (5th Gr. 1988), cert denied, 489 U S 1079, 109

S.Ct. 1531 (1989).

Central to the district court’s grant of summary judgnment was
its conclusion that Whelan failed to denonstrate an enterprise. An
enterprise is a group of persons or entities associating together
for the common purpose of engaging in a course of conduct. United

States v. Turkette, 452 U S. 576, 583, 101 S. C. 2524, 2528

(1981). The enterprise may be a legal entity or “any union or
group of individuals associated in fact although not a | egal
entity.” 18 U.S.C. 8§ 1961(4) (enphasis added). The plaintiff
all eging an association-in-fact enterprise nust adduce evidence

denonstrati ng an ongoi ng organi zation, formal or informal, and
evi dence that the various associates function as a conti nui ng

unit.’” Atkinson v. Anadarko Bank & Trust Co., 808 F.2d 438, 439-40

(1987) (quoting Turkette, 452 U S. at 583, 101 S. . at 2528).
The enterprise is not a pattern of racketeering activity, but nust
exi st separate and apart fromthe pattern of racketeering activity
in which it engages. [|d. at 441.

For purposes of § 1962(c), which prohibits the conduct of an
enterprise’'s affairs through a pattern of racketeering activity,
the plaintiff nust denonstrate not only that the enterprise is

distinct from the series of predicate acts constituting



racketeering activity, but also that the RI CO “person” who commts
the predicate acts is distinct from the enterprise. Bi shop v.

Corbett Marine WAys, Inc., 802 F.2d 122, 123 (5th Gr. 1996). It

i's not enough to establish that a defendant corporation throughits
agents conmmtted the predicate acts in the conduct of its own

busi ness. Elliot v. Foufas, 867 F.2d 877, 881 (5th Cr. 1989).

That officers or enpl oyees of a corporation, in the course of their
enpl oynent, associate to commt predicate acts does not establish
an association-in-fact enterprise distinct from the corporation.

Id.; see also Atkinson, 808 F.2d at 441.

Whel an al l eged that Defendants were an association in fact
consi sting of “the corporate Defendants, Sam Vaughan, Ki mVaughan,
Any Vaughan, Phillip Baldwn, Jr., both individually and as
executor of the estate of Sam Vaughan, and Newt on Dorsett.”® Wel an
argues that the enterprise’s purpose to defraud the royalty owners
of their paynents is distinct fromthe predicate acts of mail and
wre fraud, which were nerely the neans to acconplish the ultimte
pur pose.

Whel an’s 8§ 1962(c) cl ai mcannot succeed because Whel an has not
denonstrated an enterprise as required by that subsection. First,
Whel an of fers no conpetent evidence other than that of predicate
acts to denonstrate an associ ati on between Newton Dorsett and the

W nchester defendants. Dorsett’s purchase of a well bore from

6 RI CO Case Statenent at 10.



W nchester and acquisition of a mneral | ease fromWnchester serve
to connect himw th the Wnchester defendants in the conmm ssion of
predicate acts, but fail to denonstrate the existence of an
associ ation separate from the predicate acts. Testinony from
Whel an’ s expert w tness, Kenneth Frazier, that Dorsett and Sam
Vaughan had been in “several deals together”’ is speculation;
Frazier went on to state that he had no contact with Wnchester
during the period in which Sam Vaughan and Dorsett are supposed to
have been associ ated.?

Even if we accepted that Wielan’s evidence denonstrated an
associ ation beyond the comm ssion of predicate acts, Welan is
unabl e to denponstrate the association’s continuity. The concept of
continuity has been incorporated into the enterprise requirenent in

order to control the scope of RRCO Delta Truck, 855 F.2d at 243.

An enterprise that “briefly flourished and faded” will not suffice;
Whel an nmust adduce evi dence showi ng that the enterprise functioned

as a continuing unit. Landry v. Airline Pilots Ass’n Int'l AFL-

GO 901 F.2d 404, 433 (5th Cr. 1990). The few transactions
bet ween Dorsett and the Wnchester defendants supported by summary
j udgnent evidence are insufficient to denonstrate the required
continuity.

Putting aside the association between Dorsett and the

" Deposition of Kenneth Frazier at 34.
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W nchester defendants, Welan urges us to consider the Wnchester
def endant s al one as constituting an enterprise. The predicate acts
commtted by the Wnchester defendants, such as mailing false
production reports, were conmtted by agents and officers of
W nchester in the ordi nary course of business. No summary j udgnment
evi dence of fered by Wel an denonstrates an associ ati on beyond one
in the course of enploynent by Wnchester. Conpany officers and
enpl oyees not associ ated other than through the activities of the
conpany do not constitute an enterprise for purposes of 8 1962(c).

For the remaining subsections of § 1962, we consider the
W nchester defendants alone as constituting an enterprise, but
concl ude nonet hel ess that Wel an’s evi dence reveals no tri abl e fact
i ssues. \Whelan offers only conclusory allegations in support of
clainms that the Wnchester defendants violated § 1962(a) by using
funds from racketeering to invest in an enterprise or violated 8§
1962(b) by acquiring or increasing their interests in an enterprise
t hrough racketeering. Mor eover, Whelan points to no evidence
denonstrating that 8 1962(a) or (b) violations were the proximte

cause of damages suffered by Wielan. See St. Paul Mercury Ins. Co.

v WIiIlianmson, 224 F.3d 425, 443 (5th Gr. 2000); Cowe v. Henry, 43

F.3d 198, 205 (5th Gr. 1995). Finally, Welan offers only

conclusory allegations that Defendants violated 81962(d) by

conspiring to conmt RICO violations. Conclusory allegations are

insufficient to defeat a properly supported notion for sunmary

judgnent. Fed. R Cv. P. 56(e). W conclude that the district
10



court was correct to grant summary judgnent dism ssing Welan's
RI CO cl ai m
Il. WHELAN S STATE LAW CLAI M

Def endants argue that the district court abused its discretion
in dismssing Wielan’s conmmon | aw fraud claimw thout prejudice.
Def endants contend that Welan's first statenment of common | aw
fraud occurred wwth its request for anmendnent of a final judgnent,
and nei t her Defendants nor the court was on notice of any state | aw
claim Defendants nmaintain that Wel an, having nanmed RI CO as the
basis for its recovery, should be limted to RI CO

Anotionto alter or anend a final judgnent, when filed within

ten days fromthe date the original judgnent issues, is governed by

Federal Rule of G vil Procedure 59(e). Bohlin v. Banning Co.
Inc., 6 F.3d 350, 353 (5th Cr. 1993). The decision by the
district court to anmend its judgnent is reviewed for abuse of
di scretion and need only be reasonable. |d.

The district court anended its judgnent because it concl uded
Whel an’ s second anended conplaint “m ght state a claimfor common
law fraud.” We accept the court’s refusal to evaluate the
conplaint under the Rule 9 mandate of particularity, which would
apply only if the claimwere being adjudicated in federal court.
Review ng the decision to anend, we ask only whether the court
reasonabl y coul d concl ude that the conpl aint stated a pendent claim

for common |aw fraud. In assessing whether the court was
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reasonable, we look to Rule 8 of the Federal Rules of Gvil
Pr ocedur e.

Pl eadi ngs nust be construed “as to do substantial justice.”
Fed. R Cv. P. 8(f). The Rules require only “"a short and plain
statenent of the claim that will give the defendant fair notice of
what the plaintiff's claimis and the grounds upon which it rests.”

Conley v. Gbson, 355 US 41, 47, 78 S. Q. 99, 103 (1957)

(quoting Fed. R CGv. P. 8(a)(2)).

Qur reading of the conplaint satisfies us that the district
court did not abuse its discretionin anending its judgnent. W do
not intend to say that allegations sufficient to support pendent
clains for common | aw fraud inhere in every RRCOclaim Neither is
our ruling based on the adequacy of Wielan’s allegations in stating
a claim for fraud; we leave to the state court the task of
eval uating the substance of Wielan’s fraud conplaint. Qur review
of the conplaint is for the Iimted purpose of eval uati ng whet her
the district court could reasonably have concluded that the
conpl ai nt gave Defendants fair notice of what Whel an’ s cl ai ns were.
Because we conclude that it could, we find no abuse of discretion.
I11. CONCLUSI ON

Whel an’s evidence denonstrates no material fact issue
regarding its RICO clains; therefore, sunmary judgnent di sm ssing
its RICO cl ai mwas proper. The district court’s anmendnent of its

j udgnent was not an abuse of discretion. W affirm the anmended
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judgnent of the district court.

AFFI RVED
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