UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-40473

IN RE JUAN RAUL GARZA,

Movant .

MOTI ON FOR AN ORDER AUTHORI ZI NG THE
UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF TEXAS, BROMSVI LLE DI VI SI ON,

TO CONSI DER A SUCCESSI VE HABEAS 28 U. S.C. § 2255 APPLI CATI ON

May 30, 2001
Before DAVIS, SMTH, and WENER, C rcuit Judges.
PER CURI AM
Petitioner-Appellant Juan Raul Garza 1is scheduled for

execution on June 19, 2001. He seeks this court’s perm ssion under

28 U.S.C. § 2255 to file a successive notion to vacate his

sent ence. Because Garza does not neet the standards set forth
under that statute, leave to file the successive petition is
DENI ED.

l.

On July 29, 1993, Garza was convicted by a jury of drug
trafficking, noney |aundering, engaging in a continuing crimnal
enterprise, and three counts of killing in furtherance of a
continuing crimnal enterprise. In accordance with the jury’'s
recommendation after a punishnent hearing, the district court

sentenced Garza to death. This court affirmed the conviction and



sentence, United States v. Flores, 63 F.3d 1342 (5th Cr. 1995),

and deni ed rehearing, United States v. Garza, 77 F. 3d 481 (5th Cr

1995) . The facts of Garza's offenses are set forth in that
opi ni on. The Suprene Court denied Garza’'s petition for wit of

certiorari, United States v. Grza, 519 U S. 825 (1996), and his

petition for rehearing, United States v. Grza, 519 U S

1022(1996).
Garza filed his first 8§ 2255 nption to vacate his sentence in

1997. That petition was denied, and this court denied Garza’s

petition to appeal that decision. United States v. Garza, 165 F. 3d

312 (5th Cr. 1999). The Suprene Court denied certiorari. United

States v. Garza, 528 U. S. 1006 (1999).

1.

In order to file a successive petition for review under 28
U S. C 8§ 2255, Garza nust denonstrate either: “(1) newy di scovered
evidence that, if proven and reviewed in |light of the evidence as
a whole, would be sufficient to establish by clear and convi nci ng
evi dence that no reasonabl e factfinder would have found t he novant
guilty of the offense; or (2) a new rule of constitutional |aw,
made retroactive to cases on coll ateral review by the Suprenme Court
t hat was previously unavailable.” 28 U S. C. § 2255 (2000); Reyes-

Requena v. United States, 243 F.3d 893 (5th Gr. 2001). Garza's

sole claim which falls under the second prong of the test, is

based on the Suprenme Court’s recent decision in Shafer v. South

Carolina, 121 S.Ct. 1263 (2001). Shafer clarified the application



of the Suprenme Court’s earlier decision in Simobns v. South

Carolina, 512 U. S. 154, 114 S. Ct. 2187 (1994), to South Carolina’'s
deat h penalty procedures. Relying on Shafer, Garza argues that the
trial court’s failure toinstruct M. Garza' s sentencing jury that
the court was required to sentence him to |ife wthout the
possibility of parole if the jury did not sentence himto death,
violated his rights under the Due Process Clause of the Fifth
Amendnent to the United States Constitution. However, Shafer does
not create a new rule of constitutional [|aw Nei t her does it
expressly declare the rule retroactively applicable to cases on
collateral reviewor apply the rule in a collateral proceeding. In
re Tatum 233 F.3d 857, 859 (5th Gr. 2000). In addition, the rule
Garza seeks to apply was not “previously unavail able.” Garza has
al ready been afforded full reviewin his original direct appeal of
the Simons clains he seeks to present in this successive notion.
L1l

As Garza has not net the statutory requirenents, his notion
for authorization to file a successive 28 U S.C. § 2255 notion is

t herefore DENI ED. W also DENY Garza’'s nmotion for stay of

execution.”

"W grant Garza's notion for appointnment of counsel.
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