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April 19, 2002
Bef ore ALDI SERT, " DAVI S, and PARKER, Circuit Judges
W EUGENE DAVIS, Circuit Judge:
Appellant, an electrician who works for various sub-
contractors on |large constructions jobs, challenges the district
court’s order declining to include a weekly expense per diem

paynment as part of his regular wages for purposes of conputing
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overtime conpensation. For reasons states bel ow, we agree with the
district court that the expenses the per diem was designed to
rei mourse were incurred primarily for the enployer’s benefit and
were not excessive. We therefore affirm the district court’s
j udgnent .

l.

Dale Berry, an electrician, was hired by Excel Goup, Inc.
(Excel), an electrical subcontracting firm to work at a refinery
construction project in Port Arthur, Texas. 1In his application for
enpl oynent, he disclosed that he lived in Brookewood, Texas,
| ocated approximately 100 mles fromthe jobsite in Port Arthur.
He was hired at a rate of $17/hour plus a “per dienf of $100/week.
Berry was pronoted part-way through the job, receiving a raise to
$20/ hour and a $150/ week per diem Rat her than conmute between
Br ookewood and Port Arthur, Berry lived out of his travel trailer
near the worksite for the six week duration of his job.

It is uncontested that Excel offered the sane per diemto al
electricians, no matter where they lived. Berry sued Excel in the
district court on the theory that the FLSA requires this per diem
to be counted as regular pay rather than reinbursenent, thus
raising his hourly wage rate and his tine-and-a-half overtinme wage
rate. The district court granted Excel’s notion for summary
j udgnent, holding that the per diemis reasonable under the FLSA s
reasonabl eness test. Berry appeals.
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W review a district court’s grant of summary judgnent de
novo, applying the sane standard as the district court.! The FLSA
provides, in pertinent part, that the regular rate of pay does not
i nclude “reasonable paynents for traveling expenses, or other
expenses, incurred by an enployee in the furtherance of his
enpl oyer’s interests and properly reinbursable by the enpl oyer.”?
The regul ation interpreting this subsection provides that

[wW here an enpl oyee incurs expenses on his enployer’s

behal f or where he is required to expend suns solely by

reason of action taken for the convenience of his

enpl oyer, [this section] is applicable to reinbursenent

of such expenses. Paynents nmade by the enpl oyer to cover

such expenses are not included in the enpl oyee’s regul ar

rate (if the anount of the reinbursenent reasonably

approxi mates the expenses incurred) Such paynent is not

conpensation for service rendered by the enpl oyees duri ng

any hours worked in the work week.?

The regul ati on provides exanples of types of reinbursenents
that do not affect the enpl oyees’ regular wage rate. The exanpl es
include: travel expenses and tenporary hone-to-work expenses
“Incurred (i) because the enployer has noved the plant to another
town before the enployee has had an opportunity to find |iving

quarters at the new location or (ii) because the enployee, on a

particul ar occasion, is required to report for work at a place

! See, e.g., Merritt-Canpbell, Inc. v. RxP Products, Inc., 164
F.3d 957, 961 (5th G r.1999); Mrris v. Covan Wrld Wde Myving,
Inc., 144 F. 3d 377, 380 (5th Cr.1998).

229 U.S.C. §207(e)(2).

329 C.F.R § 778.217(a).



other than his regular workplace.”® On the other hand, “if the
enpl oyer rei nburses the enpl oyee for expenses normally incurred by
t he enpl oyee for his own benefit, he is, of course, increasing the
enpl oyee’s regular rate thereby. An enpl oyee normally incurs
expenses in traveling to and from work.... If the enployer
rei mourses himfor these normal everyday expenses, the paynent is
not excluded from the regular rate as ‘reinbursenent for
expenses.’"®

We agree with the district court that the per diemExcel paid
Berry was a legitinmate, reasonable reinbursenment of trave
expenses. Excel hired Berry to work in Port Arthur with full
know edge that he lived in Brookewood, 100 mles from the Port
Arthur jobsite. Berry' s travel to Excel’s job site was primarily
for Excel’s benefit and the $100-$150 per week per diem is
certainly not excessive. |If Berry had conmuted daily to the job
site, he would have faced a 1,000 mle per week commute. A
rei mbursenent rate of $.15 per mle would amount to $150 per week.
The fact that Berry elected to live in his travel trailer instead
of commuti ng does not nean that he had no tenporary |iving expenses
related to working in Port Arthur. He woul d be expected to pay
rent on a lot to park his trailer, utilities, and neals. These

expenses were in addition to his regular recurring household
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expenses in Brookewood where his famly Ilived and where he
mai ntained his primary residence. The regulations sensibly
aut hori ze the enpl oyer to approxi mate such expenses as |long as the
amount of the per diemis not “disproportionately large”.?®
L1l

Berry also argues that the district court failed to give
adequate consideration to Excel’s policy of paying all enployees
t he sanme per diemregardl ess of the distance they |ive fromthe job
site. Berry contends that their policy establishes that the
enpl oyer uses the per diemas a way of increasing the enployees’
salaries wthout raising their FLSA regular rate of pay in order to
avoid paying tinme-and-a-half on the marginal difference for
overtine pay.

From the language of the FLSA itself and the related
regul ations, we find that the Act requires each enpl oyee’ s expenses

to be exam ned on a case-by-case basis to see whether the “per
diemi is appropriate and reasonable.’

Because the per diem paid to M. Berry was reasonable and
appropriate, the district court correctly concluded that these

paynments shoul d be excluded in conputing his wage rate. The next

case nust be judged on its own facts.

6 See 29 C.F.R § 278.217(c).

" For instance, the general rule quoted at length in Section ||
above provides that courts nust exam ne specific paynents nmady by
an enpl oyer to an enpl oyee to cover specific expenses.
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We therefore affirmthe district court’s summary judgnent and
its denial of relief under Rule 60(b) F.R A P.

AFF| RMED.



