UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-31291

PH LIP J. RAMODN I,

Pl ai ntiff-Appellant,

VERSUS

HARRY LEE, | ND VI DUALLY, AND IN THE CAPACI TY OF THE SHERI FF FOR
THE PARI SH OF JEFFERSON, STATE OF LOU SI ANA; RI CHARD RODRI GUE,
| NDI VI DUALLY, AND IN THE CAPACITY OF A DEPUTY SHERI FF FOR THE
PARI SH OF JEFFERSON, STATE OF LOU SIANA;, AND THOVAS GORVAN,
| NDI VI DUALLY, AND IN THE CAPACITY OF A DEPUTY SHERI FF FOR THE
PARI SH OF JEFFERSQON, STATE OF LOUI SI ANA,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

August 29, 2002

Before DAVIS, DeMOSS, and STEWART, Circuit Judges.
DeMOSS, Circuit Judge:

BACKGROUND

The plaintiff, Philip Ranon, was an officer with the Jefferson



Parish Sheriff’'s Ofice (JPSO from 1987 until Defendant Sheriff
Harry Lee discharged himin Novenber of 1999. On July 19, 2000,
Ranon sued Lee, along with R chard Rodri gue and Thomas Gorman (two
ot her high-ranking JPSO officials). Ranon alleged that his
termnation was illegal because it constituted retaliatory
di scharge for the exercise of his right to free speech under the
First Anmendnent. He also pleaded defamation and intentional
infliction of enotional distress. The District Court granted the
Def endants’ notion for summary judgnent on Ranon’s constitutional
claim Specifically, the court concluded that “the plaintiff has
not nmet his burden of denonstrating that his speech, and not his
own m sconduct, was the notivating factor for his termnation.”
Because this was Ranon’s only federal claim the District Court
al so dismssed his state |aw clains. See Joiner v. Dianond M
Drilling Co., 677 F.2d 1035, 1041 (5th Cr. 1982)("Generally, when
the primary federal claim has been settled or dism ssed before
trial, the district court should dismss any lingering ancillary
state law clains.” Ranon appeals here. W affirmthe D strict

Court’s judgnent.

1. FEACTS
The entire dispute here centers around one of Ranpon’s

supervi sor’s, Lieutenant Susan Rushi ng, destroying Brady! evi dence

1 See Brady v. Maryland, 373 U S. 83 (1963).
2



relevant to a serial nurderer investigation. Rushi ng and Ranon
both served on a Task Force that was created by the Federal Bureau
of Investigation (FBI) to investigate a series of nurders.? After
sone investigation, the Task Force identified Russell Ellwood as a
suspect in the crinmes. In August and Septenber of 1997, nenbers of
the Task Force created a conputerized tinme-line containing
i nformati on about ElIlwood s whereabouts at various tines. The
i nformati on was obt ai ned fromevi dence sei zed t hrough t he executi on
of a search warrant. One day, Mary Dunn, a JPSO secretary assi gned
to the Task Force Ofice, was reviewing the information being
entered into the tinme-line in the presence of Rushing, Ranon, and
anot her officer, Detective Usey. M. Dunn began readi ng al oud from
a piece of paper that she identified as a gasoline receipt and
coment ed: “Texas, February 1993. How could he be in Texas and be
here?”?® Rushing took the receipt fromher, tore it up, and threw
it inthetrash. After witnessing this event, Ranon regi stered his
di spl easure by leaving the room However, he did not confront

Rushing or take steps to recover the evidence fromthe trash can.

I11. APPLI CABLE LAW

2 The Task Force was conprised of representatives of the |aw
enf orcenent agenci es of the Parishes of Jefferson, St. Charles, St.
John the Baptist, and Tangi phoa, the Cties of New Ol eans and
Gretna, and the FBI.

3 This date was significant because two victins had been
di scovered in Louisiana in the sanme nonth that the receipt
i ndi cated Ell wood was in Texas.



The parties agree as to the elenents of Ranon’s claim In
Harris v. Victoria |I|ndependent School District, this Court
expl ai ned:

The Plaintiffs nust satisfy four elenments to recover for

a First Amendnent retaliation claim First the

Plaintiffs nust suffer an adverse enpl oynent deci sion.

Second, the Plaintiffs’ speech nust involve a nmatter of

public concern. Third, the Plaintiffs’ interest in

comenting on matters of public concern nust outwei gh the

Defendants’ interest in pronoting efficiency. Fourth

the Plaintiffs’ speech  nust have notivated the

Def endants’ acti on.

168 F.3d 216, 220 (5th CGr. 1999) (enphasis added) (citations
omtted). The District Court in this case noted that only this
fourth prong was at issue. Under this prong, once a plaintiff
shows that his conduct was constitutionally protected and that this
conduct was a “notivating factor” in his or her discharge, the
burden then shifts to the enpl oyer, which nust denonstrate “that it
woul d have reached the sane decision . . . even in the absence of
the protected conduct.” Munt Healthy Cty Sch. Bd. of Educ. v.
Doyl e, 429 U. S. 274, 287 (1977).

This Court reviews summary judgnents de novo, enploying the
sanme standards as did the District Court. See Urbano .
Continental Airlines, Inc., 138 F.3d 204, 205 (5th Cr. 1998).
Summary judgnent is appropriate when, viewi ng the evidence in the
light nost favorable to the nonnoving party, no genuine issue of

material fact exists, and the noving party is entitled to sumary

judgnent as a matter of |aw See FE. R Cv. P. 560); Celotex



Corp. v. Catrett, 477 U S. 317, 322-24 (1986).

V. THE PARTIES CONTENTI ONS

Ranon asserts that he was di scharged for exercising his right
to free speech. Specifically, he clains that his conplaint about

Rushi ng’ s behavior was the “notivating factor” for his discharge.

In contrast, the Defendants contend that Ranon was fired—not

for exercising his right of free speech—but rather for keeping

silent. The Defendants assert that Ranon’s conduct in watching a
col | eague destroy excul patory evi dence regardi ng a suspect ed seri al
killer without taking steps to recover the evidence or report the
i nci dent was the cause of his discharge.

I n response, Ranon argues that Ms. Dunn, who is covered by the
same JPSO Code of Conduct, also wi tnessed the destruction of the
evi dence, but she was not disciplined for failing to preserve the
evi dence or report Rushing’s conduct. According to Ranon, this
evi dence rebuts the Defendants’ claimthat he was term nated for

remai ni ng silent about Rushing’s conduct.

V. THE DI STRICT COURT' S DEC Sl ON

Ranon testified about the destruction of the gas receipt at a
suppression hearing in the Ellwood case. The District Court’s
order here denonstrates that it relied upon Ranpbn’s statenents

during this hearing to conclude that summary judgnent was proper.



The relevant portion of the court’s order states:

Def endants’ version of events is supported by plaintiff’s

own testinony in the Ellwod hearing. Plaintiff admtted

that he believed Lt. Rushing s acts in destroyi ng the gas

recei pt to have been crimnal. Moreover, plaintiff’s own

conduct in failing to retrieve or preserve the evidence

can be characterized as possibly obstructing justice.

Wt hout ever having to reach the i ssue as to whet her, and

to whom plaintiff revealed Lt. Rushing’ s m sconduct,

plaintiff’s own undisputed conduct provided a proper

basis for his dismssal fromthe JPSO  Thus, the Court
finds that the plaintiff has not net his burden of
denonstrating that his speech, and not his own

m sconduct was the notivating factor for hi s

term nati on.

The court also rejected Ranon’s argunent that the JPSO s
refusal to fire other people over their failure to report Rushing’' s
conduct denonstrated that his failure to report the conduct could
not have been the reason for his discharge. The court pointed out
that nost of these individuals were not simlarly situated to
Ranon in that they were not present when the evidence was destroyed
and they were not in a position, as he was, to retrieve or preserve

the evidence. |In addition, the court noted that Dunn, the other
person present during the incident, was a secretary—not a |aw

enforcenent official. Hence, she was not under a simlar duty to
preserve the evidence. Accordingly, the district court concl uded

that summary judgnent was proper.

VI,  CONCLUSI ON

Havi ng revi ewed the sunmary judgnent evi dence that was before

the district court, including the transcripts of Ranon’s testinony

6



at the Ellwod hearing, we conclude that the district court’s
analysis is correct. Because Ranon has not carried his burden of
denonstrating that speech, rather than his own m sconduct, was the
nmotivating factor leading to his discharge, sunmary judgnent was

proper. Accordingly, we AFFIRM the district court’s judgnent.



