UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-30922

JULI O C. ARANA,

Plaintiff - Appellee

VERSUS

OCHSNER HEALTH PLAN, | NC.,

Def endant - Appel | ant

Appeal fromthe United States District Court
For the Eastern District of Louisiana
August 15, 2002

Before KING Chief Judge, PARKER, Circuit Judge, and

District Judge.

ELLI SON, District Judge:

ELLI SON, *



Def endant - Appel l ant  Ochsner Health Pl an, I nc. (“OHP")
requested and received certification under 28 U.S.C. § 1292(b) to
appeal the district court's order denying its notion to dism ss or,
alternatively, notion for summary judgnent, and granting parti al
summary judgnent to Plaintiff-Appellee Julio C Arana (“Arana”).
W hold that the district court erred to the extent that it
determned it had jurisdiction over the instant action, and we
reverse the district court's order on that basis and direct that
the case be remanded to state court. Because we find that subject
matter jurisdiction is |lacking, we do not reach the substantive

i ssues raised on appeal .

FACTS AND PROCEEDI NGS BELOW

On July 5, 1998, Arana sustained serious injuries when a 1996
Ford Crown Victoria struck the rear of a 1995 N ssan Pat hfi nder,
operated by Arana and owned by his nother, Odette LeCler. At the
time of the accident, and at all relevant tinmes thereafter, Arana
was a dependent beneficiary under the enpl oyee wel fare benefit plan
established by his nother's enployer, LeCer Printing Conpany.!?
CHP provided health benefits to participants and beneficiaries of
the LeCler Printing enployee benefit plan (“the LeCer Plan”)
pursuant to a G oup Health Services Agreenent (“GHSA’) between OHP
and the enployer. After the autonobile accident, Arana's health
care providers submtted to OHP clains for services rendered to
Arana, and OHP has paid approxi mately $180,000 in health benefits

for treatnent of Arana's accident-related injuries.



In addition to the health benefits paid by OHP, coverage for
the accident also was avail able under four autonobile insurance
policies: a State Farm liability policy covering the Crown
Victoria, an Allstate liability policy carried by the non-owner
operator of that vehicle, a Fireman's Fund uninsured notori st
i nsurance policy issued on the Pathfinder, and an excess uni nsured
nmotorist policy underwitten by United Fire. In Qctober, 1998
State Farm and Allstate paid their respective policy limts to
Arana, in the total anmount of $150,000. Fireman's Fund paid Arana
$487,500, on a policy with a $500,000 limt. Finally, in late
2000, United Fire, which provided $2 mllion in excess uninsured
not ori st coverage subject to $650,000 in underlying limts, settled
with Arana for $475,000. Prior to their settlenments with Arana,
Fireman's Fund and United Fire both were named as defendants in
Civil Action No. 98-2927, which Arana filed in the Eastern District
of Louisiana in connection with his autonobile accident. Pursuant
to the terns of the settlenent of that |awsuit, Arana's attorney
has maintained in a trust account $150,000 out of the settlenent
proceeds obtained from United Fire. The remai nder of the funds
received fromthe four autonobile insurers has been disbursed.

During the relevant tine period, OHP nmai ntai ned an arrangenent
under which Subro Audit, Inc., a third-party contractor and
subrogation specialist, handl ed subrogation for OHP. On Novenber
2, 1999, while the federal tort |lawsuit renmai ned pending, Subro

Audit wote to Arana's nother and to United Fire, notifying both



that OHP cl ai med a contractual right to rei nbursenent of the health
benefits it had paid on Arana's behal f.

Arana disputed OHP's right to pursue subrogation and/or
rei mbursenent, and filed the instant lawsuit against OHP in the
24th Judicial District Court for the Parish of Jefferson, both on
his own behalf and on behalf of other simlarly situated
i ndi vi dual s. Specifically, in his petition Arana requests a
declaratory judgnent “requiring OHP to release its notice of lien
and to withdraw and rel ease OHP' s subrogati on, reinbursenent, and
assi gnnent clains” against Arana, Fireman's Fund, and/or United
Fire. Arana asserts that such clainms violate LA Rev. STAT. 22: 663. 2
Arana al so asks that OHP be ordered to pay statutory penalties and
attorney's fees pursuant to LA ReEv. STAT. 22:657.3

OHP renoved Arana's lawsuit to the Eastern District of
Loui si ana, on the grounds that the petition asserts clains that are
conpl etely preenpted by the Enpl oyee Retirenent | ncone Security Act
(“ERISA”), 29 U.S.C. 88 1001-1461. OHP then filed a notion to
dismss pursuant to FED. R Qv. P. 12(b)(6) or, alternatively, a
nmotion for summary judgnent. OHP's notion focuses on three issues:
whet her ERI SA preenpts LA Rev. STAT. 22:663, whether 22:663
prohibits the defendant from claimng subrogation and/or
rei mbursenment rights, and whether Arana failed to exhaust the
adm ni strative renedi es provided by an ERI SA plan prior to filing
suit. Arana filed a notion for partial summary judgnent seeking a
decl aration that, under Louisiana |law, OHP does not have aright to

pur sue subrogation and rei nbursenent for nedical expenses that it



pai d on behal f of Arana fromany anount recei ved by Arana under the
United Fire policy. The district court granted Arana's notion and
denied the notion filed by OCHP. In reaching its decision, the
district court found that Arana's petition stated a claim for
benefits under 29 U . S.C. § 502(a) that was conpletely preenpted by
ERI SA.

Pursuant to 28 U S.C. 8§ 1292(b), OHP appeals the district
court's order as to OHP's and Arana's respective notions. On

appeal , Arana asserts that subject matter jurisdictionis |acking.?

1. JURI SDI CTI ON
A.  Conplete Preenption and Renoval

“[TAlny civil action brought in a State court of which the
district courts of the United States have original jurisdiction,
may be renoved by the defendant or the defendants, to the district
court of the United States for the district and division enbracing
the place where such action is pending.” 28 U S. C 1441(a).
Mor eover ,

“[alny civil action of which the district courts

have original jurisdiction founded on a claim or
right arising under the Constitution, treaties or

laws of the United States shall be renovable
W thout regard to the citizenship or residence of
the parties. Any other such action shall be

renovable only if none of the parties in interest
properly joined and served as defendants is a
citizen of the State in which such action is
br ought . ”

28 U.S.C. § 1441(b); see also 28 U.S.C. § 1331 (granting federal

gquestion jurisdiction to district courts). Because OHP is a



citizen of Louisiana, renoval to the district court was proper only
if the instant action arises under federal |aw.

It is well settled that a cause of action arises under federal
| aw only when the plaintiff's well-pleaded conpl ai nt rai ses i ssues
of federal |law. Heimann v. Nat'l El evator |ndus. Pension Fund, 187
F.3d 493, 499 (5th Cr. 1999) (citing GQully v. First Nat'l Bank
299 U S. 109 (1936); Louisville & Nashville R R Co. v. Mttley,
211 U S. 149 (1908)). Accordingly, petitions, such as Arana's,
that on their face assert only state law clains generally do not
provi de a basis for the exercise of federal question jurisdiction.
Inlimted circunstances, however, “Congress may so conpl etely pre-
enpt a particular area that any civil conplaint raising this sel ect
group of clains is necessarily federal in character.” Metro. Life
Ins. Co. v. Taylor, 481 U S. 58, 63-64 (1987). In effect, the
application of the conplete preenption doctrine converts an
ordinary state common |aw conplaint into one stating a federa
claimfor purposes of the well-pleaded conplaint rule. Mdelland
v. Gonwalt, 155 F. 3d 507, 512 (5th Cr. 1998) (citation omtted).
Because they are recast as federal clains, state |aw clains that
are held to be conpletely preenpted give rise to federal question
jurisdiction, and thus may provide a basis for renoval. Id.

In particular, certain state law clains that fall within the
scope of ERI SA section 502(a), 29 U.S.C. § 1132(a), are conpletely
preenpted and may be renoved to federal court. See Metro. Life

Ins. Co., 481 U. S. at 66; Copling v. Container Store, Inc., 174



F.3d 590, 594 (5th Gr. 1999). “Section 502, by providing a civi
enforcenent cause of action, conpletely preenpts any state cause of
action seeking the sane relief, regardless of howartfully pled as
a state action.” Copling, 174 F.3d at 594. Conpl ete preenption
under section 502(a) thus is jurisdictional in nature, rather than
an affirmative defense to a plaintiff's clains under state |aw
Hei mann, 187 F.3d at 500.

Conpl et e preenption nust be distinguished in this regard from
ordi nary preenption, al so known as conflict-preenption. |n general
terms, ordinary preenption is a federal defense to the plaintiff's
suit, and may arise either by express statutory termor by a direct
conflict between the operation of federal and state law. 1d. at
500. In the context of ERISA section 514(a) provides for the
ordinary preenption of “any and all State |l aws insofar as they may
now or hereafter relate to any enpl oyee benefit plan” regul ated by
that statute. 29 U S. C 1144(a). State |aws preenpted under
section 514 therefore are displaced by federal law. M elland,
155 F. 3d at 516. However, because ordi nary ERI SA preenpti on al nost
invariably arises as a defense, and thus does not appear on the
face of the plaintiff's well-pleaded conplaint, ordinary ERI SA
preenpti on al one does not authorize renoval to federal court. Id.;
see al so Hei mann, 187 F.3d at 500.

Accordingly, in determ ning whether OHP properly renoved the
instant action to federal court, the dispositive issue is not

whet her ordi nary ERI SA preenption affords OHP an effective defense



against Arana's state law clains. Irrespective of whether Arana's
clains are subject to ordinary preenption pursuant to section 514,
subject matter jurisdiction will not lie unless, through those
clains, Arana seeks relief available to hi munder section 502(a).?°
See Bauhaus USA, Inc. v. Copeland, 292 F. 3d 439, 442 n.6 (5th Cr
2002); Mcdelland, 155 F.3d 518-19. It isto this inquiry that we
now t urn.
B. Arana's Cainms under 22:663 and 22: 657

Arana seeks two fornms of relief in his state court petition.
First, he requests a declaratory judgnent to the effect that LA
Rev. STAT. 22: 663 bars OHP fromasserting both its contractual right
of subrogation to Arana's state |aw personal injury cause of
action, and its right to reinbursenent fromtort settlenent funds
paid to Arana.® Secondly, Arana requests statutory penalties
and/or attorney's fees under LA Rev. STAT. 22: 657 for what he clains
was OHP's wongful attenpt to assert a lien against his tort
settlenent and to obtain reinbursement therefrom of the health
benefits OHP has paid on Arana's behal f.
1. The 22:663 claim

In ruling that Arana's state court action was conpletely
preenpted by ERISA the district court determned that Arana's
decl aratory judgnent claim under 22:663 was in fact a claim for
benefits, and thus fell wthin the scope of ERI SA section
502(a)(1)(B).” The district court erred in that regard. It is

undi sputed that OHP has paid Arana all of the health benefits due



hi munder the GHSA between OHP and LeCl er Printing. Arana does not
rely on 22:663 in order to seek additional health benefits from
OHP, but rather he requests a declaration that OHP is not entitled
to a portion of his tort recovery. Al though OHP has not filed a
formal claimfor subrogation or reinbursenent in either state or
federal court,® it is OHP that seeks to obtain noney from Arana,
not vice versa.® Arana's claimthus is not one for benefits under
section 502(a). See Blackburn v. Sundstrand Corp., 115 F.3d 493,
495 (7th Gir. 1997).

OHP' s assertion that Arana's 22:663 cause of action nust be
characterized as a claimfor benefits because 22:663 on its face
speaks only to the exclusion or reduction of benefits simlarly is
W thout nerit. Arana's cause of action is conpletely preenpted
only if it seeks the sane relief as that afforded beneficiaries
under section 502(a), see MCdelland, 155 F.3d at 518-19, and
Arana's suit sinply does not seek health care benefits under the
Led er pl an. OHP argues as a substantive defense that 22: 663 does
not apply to circunstances such as those present here, in which a
health plan does not coordinate or otherw se exclude benefits on
the front end, but rather seeks subrogation or reinbursenent on the
back end. Whatever the nerits of this defense regardi ng the scope
of 22:663, it does not convert Arana's suit challenging OHP' s
subrogation and reinbursenent rights into a claim for benefits.
Just as OHP may assert its ordinary preenption defense in state

court, OHP also may argue that 22:663 on its own terns does not



apply to subrogation and reinbursenent at all. However, if a
federal defense does not authorize renoval to federal court,
Hei mann, 187 F. 3d at 500, this state | aw def ense certainly does not
do so.

Finally, as an alternative basis for conplete preenption, OHP
al so argues that Arana's 22: 663 cause of action is within the scope
of 502(a) because through it Arana seeks “to enforce his rights
under the terns of the plan.” This theory draws sone support as a
basis for renoval from a footnote in the recent Suprenme Court
deci sion Rush Prudential HMO, Inc. v. Mran, 536 US |, 122
S.Ct. 2151 (2002).

In Rush Prudential, an ERI SA plan participant filed a state
court action seeking an order requiring the plan's service provider
to conply with a state independent nedical review |l aw. See Mran
V. Rush Prudential HMO, Inc., 230 F.3d 959, 964 (7th G r. 2000).
When the service provider sought to renove the original state
action to federal court, the district court remanded on the ground
that the participant's suit for specific performance of state | aw
obligations was not conpletely preenpted by ERI SA | d. The
participant then fil ed an anmended conpl ai nt seeki ng benefits under
the plan, and the service provider successfully renoved this
anended conplaint to federal court. 1d. at 965-67. The case |ater
cane before the Suprene Court on review, and the Court in dicta
questioned the propriety of the district court's first remand

order. The Rush Prudential Court specifically stated,



a suit to conpel conpliance wth [the state
i ndependent nedical review law] in the context of
an ERI SA plan would seemto be akin to a suit to
conpel conpliance with the ternms of the plan under
29 U S C 8 1132(a)(3). Alternatively, the proper
course may have been to bring a suit to recover
benefits due, alleging that the denial was inproper
in the absence of conpliance with [the state | aw.
We need not resol ve today which of these options is
nore consonant with ERI SA
122 S.¢t. at 2157 n. 2.

Al t hough this footnote appears to suggest that a cause of
action seeking a declaration that state |aw trunps plan docunents
may be properly characterized, in sonme circunstances, as a
conpletely preenpted claimto enforce the terns of the plan, this
Court is not persuaded that such a characterization is appropriate
under the facts of this case. In the first instance, the Court
notes that the terns of the LeCler plan are not in the record on
appeal, and it is not clear whether such plan docunents exist at
all. The parties apparently take for granted that the terns of the
GHSA between the LeCler plan and OHP, its health care services
provi der, are the equivalent of, or are sonehow i ncorporated into,
the plan's terns. The fact that the terns of the LeCer plan are
so immterial to Arana's clains that they were never introduced
into the record, even when dispositive notions were before the
district court, certainly underm nes any argunent that Arana's
cause of action is really an artfully pleaded bid to enforce the
ternms of his ERI SA pl an.

Mor eover, assum ng arguendo that the terns of the GHSA are

properly considered to be the terns of the LeCer plan, such an



assunption still does not justify characterizing Arana's cl aim as
one to enforce the plan's terns. Arana does not dispute that the
GHSA affords OHP the subrogation and reinbursenent rights it
clains. Arana in fact concedes that he would owe a portion of his
tort recovery to OHP if the terns of the GHSA were enforced, but he
argues that the relevant provisions in the GHSA are illegal by
operation of 22:663.1° Although Arana's suit to enforce state | aw
over the terns of the plan may be “akin” to a suit to enforce the
terms of the plan itself, the fact that a claimis akin to a cause
of action authorized under section 502(a) is not enough to support
a federal claimunder ERISA. This latter point recently has been
denonstrated by the Suprenme Court itself, which, when squarely
confronting the issue, has nmade fine distinctions in order to
determ ne whether a civil enforcenent action is in fact authorized
by ERISA. See Geat-Wst Life & Annuity Ins. Co. v. Knudson, 534
UsS 204, 122 sS.C. 708, 714-717 (2002). “ERISA's carefully
crafted and detailed enforcenent schene provides strong evidence
that Congress did not intend to authorize other renedies that it
sinply forgot to incorporate expressly.” 1d. at 712 (enphasis in
original) (internal quotations omtted). Congress has not
i ncorporated into section 502(a) a cause of action to enforce an
arguably saved state |law over the terns of an ERI SA plan, and this
Court declines OHP's invitation to read this civil enforcenent

mechanisminto the statute. !



Because Arana neither relies on 22:663 to seek benefits under
the plan nor seeks to enforce the terns of the plan, his 22:663
cause of action does not fall wthin the scope of section 502(a)
and is not conpletely preenpted by ERI SA 12
2. The 22:657 claim

LA. Rev. STAT. 22:657 allows punitive danmage awards for an
insurer's arbitrary refusal to pay benefits, and mandates the
paynment of attorney's fees when such a refusal occurs. Craner v.
Ass'n Life Ins. Co., 569 So. 2d 533, 538 (La. 1990). In his
petition, Arana clainms that 22:657 entitles him to statutory
penalties and attorney's fees for OHP's wongful assertion of
subrogation and rei nbursenent rights.

In contrast to 22:657, ERISA's civil enforcenent schene does
not afford plan participants or beneficiaries a nmechanism for
obt ai ning punitive danmages and mandatory attorney's fees such as
t hose sought by Arana.!® See Ranmirez v. Inter-Continental Hotels,
890 F.2d 760, 763-64 (5th CGr. 1989); Somers Drug Store Co.
Enpl oyee Profit Sharing Trust v. Corrigan Enters., Inc., 793 F.2d
1456, 1463-65 (5th G r. 1986); Cranmer, 569 So. 2d at 538. Arana's
22: 657 claim cannot “arise under” ERISA for purposes of federal
question jurisdiction if ERI SA does not authorize the suit.
Bauhaus, 292 F. 3d at 442 n.6 (citing Franchi se Tax Bd. v. Construc.
Laborers Vacation Trust, 463 U S. 1 (1983); Metro. Life Ins. Co.,
481 U. S. 58 (1987)). Because section 502 does not authorize the

relief sought in Arana's 22:657 cause of action, that cause of



action cannot form the basis of federal question jurisdiction.
Id.; see also MO elland, 155 F.3d at 518.

The cases cited by OHP for their holdings that 22:657 is
preenpt ed by ERI SA do not warrant a contrary result. Al nost all of
the cases addressing the issue hold that 22:657 is subject to
ordi nary preenption under ERI SA section 514. See, e.g., Cancy v.
Enmpl oyers Health Ins. Co., 101 F. Supp. 2d 463, 466-67 (E.D. La.
2000); Chatelain v. S. Baptist Health Sys., 907 F. Supp. 206, 208-
12 (E.D. La. 1995); Coles v. Metro. Life Ins. Co., 837 F. Supp.
764, 768 (M D. La. 1993); Craner, 569 So. 2d at 537-541. Notably,
many of these cases specifically find that 22:657 is preenpted
because it creates an alternative renedy that is not authorized
under ERISA's civil enforcenent schene. E.g., Cancy, 101 F. Supp.
2d at 467; Cramer, 569 So. 2d at 538. The fact that a state |aw
conflicts wwth ERISA and thus arguably is subject to ordinary
preenption, does not authorize renoval to federal court. See
McCl el l and, 155 F.3d at 516; Heinmann, 187 F.3d at 500. |In the one
case cited by OHP that determ nes that a 22: 657 cause of actionis
conpletely preenpted by ERI SA, the district court overlooked this
fundanental point of law. See Taylor v. Blue Cross/Blue Shield,
684 F. Supp. 1352, 1358-59 (E.D. La. 1988).

OHP' s argunent that ERI SA section 502(a) displaces 22:657 is
a defense to Arana's 22:657 claim and not a basis for converting
Arana's state law claimto one arising under federal law. Such a

conversion would be inpossible, as Arana's state law claim for



punitive damages and mandatory attorney's fees is not authorized
under section 502(a). OHP accordingly nmust assert this defense, as
well as any other defense it may have to Arana's 22: 657 cause of

action, before the state court on renmand.

[11. CONCLUSI ON

Arana does not seek relief available under ERI SA section
502(a), and accordingly his state |aw clains under La. Rev. Stat.
22:663 and 22:657 are not conpletely preenpted by federal |aw
Because subject matter jurisdiction is lacking, we direct that the

instant action be remanded to state court.



* District Judge of the Southern District of Texas, sitting by
desi gnation

1. For purposes of this appeal, Arana concedes that the Leder
enpl oyee wel fare benefit plan is a plan governed by ERI SA

2. LA Rev. STAT. 22:663 provides:

Not wi t hst andi ng any ot her provisions in this title
to the contrary, no group policy of accident,
health or hospitalization insurance, or of any
group conbination of these coverages, shall be
i ssued by any insurer doing business in this state
which by the terns of such policy group contract
excl udes or reduces the paynent of benefits to or
on behalf of an insured by reason of the fact that
benefits have been paid under any ot her
individually wunderwitten contract or plan of
i nsurance for the sanme claimdeterm nation period.
Any group policy provision in violation of this
section shall be invalid.

3. La. Rev. Stat. 22:657 provides, in pertinent part:

A. Al clainms arising under the terns of health
and accident contracts issued in this state,
[except clainms for accidental death], shall be
paid not nore than thirty days fromthe date upon
which witten notice and proof of claim in the
formrequired by the terns of the policy, are
furnished to the insurer unless just and
reasonabl e grounds, such as would put a
reasonabl e and prudent businessman on guard,
exist. The insurer shall make paynent at | east
every thirty days to the assured during that part
of the period of his disability covered by the
policy or contract of insurance during which the
insured is entitled to such paynents. Failure to
conply with the provisions of this Section shall
subject the insurer to a penalty payable to the
i nsured of double the anmount of the health and
accident benefits due under the terns of the
policy or contract during the period of delay,
together with attorney's fees to be determ ned by
the court. Any court of conpetent jurisdiction
in the parish where the insured lives or has his
domcile, except a justice of the peace court,
shal |l have jurisdiction to try such cases.

In addition to his penalty claim under 22:657, in his origina



state court petition, Arana al so sought penal ti es under Loui siana's
Unfair Trade Practices and Consuner Protection Law, LA Rev. STAT.
51: 1401-1420. Arana's unfair trade practices claimhas since been
w thdrawn, and on appeal OHP does not argue that this claim
supports federal jurisdiction. Accordingly, the withdrawn unfair
trade practices claimw !l not be addressed further.

4, Arana did not petition the district court to remand the instant
action to state court, and first raised the argunent that his
clains were not conpletely preenpted by ERISA only in response to
OHP's notion to dism ss. Nonethel ess, we nust exam ne the basis of
our jurisdiction and, if there is doubt, we nust address it.
Cast aneda v. Falcon, 166 F.3d 799, 801 (5th Cr. 1999); Jones v.
Collins, 132 F. 3d 1048, 1051 (5th Cr. 1998). Furthernore, when a
action is under our appellate review, this Court also nust satisfy
itself that the district court properly exercised jurisdiction

Hei mann v. Nat'l Elevator |ndus. Pension Fund, 187 F.3d 493, 499
(5th Gr. 1999).

5. The parties dispute whether Arana's state | aw cl ai ns are subj ect
to ordinary preenption. They specifically disagree on the issue of
whet her LA. Rev. STAT. 22:663 and 22: 657 are saved from preenption
by ERI SA section 514(b)(2), which states that “[n]Jothing in this
subchapter shall be construed to exenpt or relieve any person from
any law of any State which regulates insurance, banking, or
securities.” 29 U S C § 1144(b)(2)(A. The scope of this
i nsurance “saving clause” is significantly |limted by ERISA s
“deener cl ause,” which provides that neither an ERI SA pl an nor any
trust established under such a plan “shall be deened to be an
i nsurance conpany or other insurer, bank, trust conpany, or
i nvest ment conpany or to be engaged i n the busi ness of insurance or
banki ng for purposes of any | aw of any State purporting to regul ate
I nsurance conpani es, insurance contracts, banks, trust conpanies,
or investnent conpanies.” 29 U S.C. 8§ 1144(b)(2)(B); see generally
FMC Corp. v. Holliday, 498 U S. 52, 60-61 (discussing interaction
of saving clause and deener clause in ordinary preenption anal ysis
of state anti-subrogation |aw).

“Previous panels of this Crcuit, exercising great caution, have
used a two-step analysis under both 8 514 and 8§ 502(a) in their
conplete preenption analysis.” Hei mann, 187 F.3d at 502
(di scussing MO elland), 155 F.3d at 515-17; see also Copling, 174
F.3d at 597 n. 14 (sane). This approach has devel oped because the
“del i berately expansive” nature of section 514 preenption al nost
al ways wi | | enconpass cl ains conpl etely preenpted by section 502 as
wel | . Hei mann, 187 F.3d at 502 (citation omtted). However,
clainms such as those asserted in the i nstant action, which arguably
fall within the anbit of ERI SA's insurance saving clause, present
a situation in which the two-step anal ysis nmay becone probl ematic.
See Rush Prudential HMO, Inc., v. Mran, 536 US |, 122 S.Ct
2151, 2165-67 (2002) (discussing conflict under ERI SA between



congressional policies of exclusively federal renedies and the
reservation of insurance regulation to the states). For exanpl e,
a plaintiff's cause of action may fall within the scope of section
502, and therefore arise under federal |aw, even though it is
grounded in a state lawrul e of decision that, due to the operation
of the saving clause, is not displaced by federal law. See UNUM
Life Ins. Co. v. Ward, 526 U. S. 358, 376-77 (1999) (applying state
i nsurance law as rul e of decision in section 502 (a)(1)(B) suit to
recover benefits).

In any event, because, as discussed below, the Court finds that
Arana's state lawclains are not conpl etely preenpted under section
502(a), it may remand w thout addressing the first step of the
McCelland two-step conplete preenption analysis, and wthout
comenting on the nerits of OHP's ordinary preenption defense.
Copling, 174 F. 3d at 597 n.14. Instead, the nerits of this defense
will be a matter for the state court to determ ne on remand. See
Soley v. First Nat'l Bank of Comrerce, 923 F.2d 406, 410 (5th Cr
1991) .

6. OHP's subrogation and rei nbursenent clains are based upon the
follow ng provision in the GHSA between CHP and LeC er Printing:

| f any Menber is injured by an act or om ssion of a
third party and if such third party and/or any
other third party or entity, including but not
l[imted to the Menber's nedical, health and
acci dent, uninsured/ underinsured notorist, school,
and/or no fault insurer(s) (each referred to
hereafter as a “Third Party”), is subsequently
determ ned to be |iable and/or responsible for the
Expenses incurred because of such act or om ssion
or by contract, O SCHP will be subrogated to, and
may enforce the rights of, the Menber against the
Third Party(ies) for such Expenses.

In addition to and notw t hstandi ng the subrogation
rights granted to O SCHP, by becom ng a Menber of
Q' SCHP and/ or accepting benefits under O SCHP and
the provision of health care services by O SCHP,
i ncl udi ng paynent of the Expenses, each Menber does
hereby assign and shall be deenmed to have assi gned
to OSCHP all rights and cl ai ns agai nst such Third
Party(ies) for such Expenses, including the right
to conprom se clains independently of the Menber,
to commence and prosecute any | egal proceedi ng, and
to pursue judgnents through collection, inits nanme
or in the Menber's nane.

Any settlenent, conprom se, or release by a Menber
in favor of a Third Party, nmade in violation of the



provisions of this [section], shall be deened to
include the full amunt due O SCHP, up to the
anount of the settlenent, conprom se or release,
regardl ess of whether the Menber receives full or
partial recovery from such Third Party, and any
funds received by the Menber shall be held in trust
by the Menber and/or his attorney or other
representative and paid to O SCHP wthout any
deductions for attorneys' fees or other costs.

At the tinme the applicable GHSA was issued to LeC er Printing, OHP
was known as Cchsner/ Sisters of Charity Health Plan, Inc. (O SCHP)
Subsequently, the nane was changed to Ochsner Health Plan, Inc.
(OHP), which is used in this opinion.

7. Section 502(a)(1)(B) creates a civil enforcenent nmechani sm
wher eby an ERI SA pl an participant or beneficiary is authorized to
bring a civil action “to recover benefits due himunder the terns
of his plan, to enforce his rights under the terns of the plan, or
to clarify his rights to future benefits under the terns of the
plan.” 29 U S.C. 8§ 1132(a)(1)(B)

8. Apparently in support of its claimthat the federal courts have
jurisdiction over the instant action, OHP has asserted in a letter
submtted to the Court under FeD. R App. P. 28(j) that ERISA
authorizes OHP to bring suit requesting the inposition of a
constructive trust over that portion of Arana's settlenent wth
United Fire that is being maiintained in a trust account by Arana's
attorney. |In support of this argunent, OHP cites Bauer vv. Gytten,
2002 U.S. Dist. LEXIS 7246 (D.N.D. Apr. 22, 2002) and Admin. Conm
of the Wal -Mart Stores, Inc. Assoc. Health & Wl fare Plan v. Varco,
2002 U.S. Dist. LEXIS 530 (N.D. IlIl. Jan. 14, 2002). However, the
fact that OHP may have a federal cause of action that it has chosen
not to pursue, or even assert as a counterclaim in the instant
action, does not convert Arana's state court declaratory judgnent
action to a claim arising under federal |aw and thus subject to
conpl ete preenption.

9. Arana's case therefore does not present a situation in which a
partici pant or beneficiary seeks benefits withheld by an ERI SA pl an
pursuant to a plan provision authorizing coordination of benefits,
e.g., Uancy v. Enployer's Health Ins. Co., 82 F. Supp. 2d 589, 596
(E.D. La. 1999), or in which a participant or beneficiary seeks to
recover benefits she clains were wongly reinbursed to an ERI SA
pl an out of funds recovered froma third party, e.g. Carducci V.
Aetna U S. Healthcare, 204 F. Supp. 2d 796, 803 (D.N. J. 2002). The
Court need not address whether a claim brought under the
circunstances described in Cancy and/or Carducci is properly
characterized as a claim for benefits wunder ERI SA section
502(a) (1) (B)



10. Arana's claimis in this regard distinguishable fromthe claim
at issue in the second footnote of the Suprene Court's Rush
Prudential opinion. In Rush Prudential, the ERI SA pl an parti ci pant
argued that the relevant state | aw created an extra condition with
which the plan was required to conply in the course of naking
benefit determ nations. As a result, the participant essentially
clainmed that the state | aw operated to insert additional terns into
the plan. In contrast, Arana asserts that the subrogation and
rei mbursenment provisions contained in the GHSA are illegal under
22: 663, not that 22:663 inposes additional duties on OHP. |If the
subrogation and rei nbursenent provisions are struck fromthe GHSA,
as Arana asserts that 22:663 requires, the GHSA still wll not
afford Arana any affirmative right, enforceable under section
502(a)(1)(B), to retain possession of the full anmount of his tort
settl enent.

Furthernore, Arana's claimis not subject to the alternative
characterization discussed in Rush Prudential's footnote two,
further imting the applicability of that footnote to the instant
case. The plaintiff-participant in Rush Prudential had not yet
received all of the health care benefits she clained were due her
under the ternms of the plan, and ultimately sought to obtain
addi tional benefits upon the conpletion of the i ndependent nedi cal
revi ew she requested. As di scussed above, unlike the plaintiff in
Rush Prudential, Arana al ready has received all of the benefits due
hi munder the ternms of the LeC er plan.

11. This Crcuit previously has refused to comment on the scope of
conplete preenption under section 502(a), and specifically has
refused to address whet her the conpl ete preenption doctri ne extends
only to clains under section 502(a)(1)(B). See Gles v. NYLCare
Health Plans, Inc., 172 F.3d 332, 336 n.6; Mdelland, 155 F. 3d at
517 n. 34. Assum ng arguendo that conpl ete preenpti on under section
502(a) is not so limted, Arana's 22:663 claim would not fall
wthin the scope of section 502(a)(3) for the sanme reasons it
cannot be characterized as a suit under section 502(a)(1)(B) to
enforce the terns of the LeC er plan. Section 502(a)(3) authorizes
pl an beneficiaries to bring civil enforcenent actions only “(A) to
enjoin any act or practice which violates any provision of this
subchapter or the ternms of the plan, or (B) to obtain other
appropriate equitable relief (i) to redress such violations, or
(ii) to enforce any provisions of this subchapter or the terns of
the plan.” 29 U S . C 8§ 1132(a)(3). Even putting aside for a
monment the potentially problematic technical distinctions between
| egal and equitable renedies, see Geat-Wst Life & Annuity Ins.
Co., 122 S.Ct. at 714-17, Arana all eges that OHP' s subrogati on and
rei nmbursenent cl ains violate 22: 663, not ERI SA and not the terns of
the Led er plan.

12. The Court notes that on one previ ous occasion a panel of this
Circuit has assunmed jurisdiction and ruled on the nerits of a claim



seeki ng, under M ssissippi law, relief simlar to the declaratory
j udgnent requested by Arana. See Wal ker v. Wal-mart Stores, Inc.,
159 F.3d 938 (5th Gr. 1998) (per curiam. “Even though subject
matter can be raised sua sponte, we take nothing away from our
failure to do so” in Walker. Gles, 172 F. 3d at 338 n.12.

13. Whi | e ERI SA does not authorize punitive danages at all, it does
authorize the discretionary award of attorney's fees to a plan
participant or beneficiary. 29 U S C 8§ 1132(9g)(1).

14. On appeal, OHP argues for the first tine that Arana's class
all egations are preenpted by the Medicare Act, 42 U S.C. § 1395,
and that this Medicare Act preenption provi des an additional ground
for the exercise of federal question jurisdiction. CHP did not
raise this issue either in its Notice of Renobval or at any tine
during which this case was pending before the district court, and
we W ll not consider it now. In any event, there is insufficient
information in the record to evaluate this claimby OHP, even if we
were to reach its nerits.



