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Bef ore KING Chief Judge, JONES and DENNI'S, G rcuit Judges.
EDITH H JONES, G rcuit Judge:

Ceci|l Brown was convicted of extorting noney for hinself
and fornmer Governor Edw n Edwar ds frombusi nesses seeking to obtain
state contracts and |licenses in Louisiana. Brown argues on appeal
that (1) he was entitled to an evidentiary hearing on his notion to
suppress evi dence obtai ned t hrough el ectronic surveillance because
t he Governnent used a fal se or msleading affidavit to procure the
initial wiretap order; and (2) the superseding indictnment should
have been di sm ssed because the Governnent, in violation of the

Fifth Amendnent’s Due Process Cause, engaged in a vindictive



prosecution. Having reviewed the record, we hold that the district
court did not err in denying Brown’s notion to suppress evi dence or
his notion to dismss the indictnment. The judgnent of conviction
i s AFFI RVED.
. | NTRODUCTI ON

The jury found that, from1992 to 1997, Cecil Brown acted
as a “front man” for Governor Edwi n Edwards in a schene to extort
money from conpanies that needed to obtain state approval to
conduct business in Louisiana. Brown would neet with busi nessnen
and offer to use his influence wth the governor to obtain
favorable treatnent for their business ventures. The illega
payoffs, which Brown and Edwards would split, typically were
di sgui sed as consulting fees paid to Brown’s conpany, Louisiana
Consul tants.

The indi ctnent focused on four comrercial ventures: the
Coushatta Indian Tribe's request to operate a casino, a bid on a
muni ci pal waste contract, an unsuccessful attenpt to bring a
pr of essi onal basketball team to New Oleans, and a plan for a
privately funded and operated juvenile detention facility in Jena,
Loui si ana. The Jena prison project involved a Texas conpany,
Vi ewpoi nt  Devel opnment Corporation, whose president was Fred
Hof heinz, the fornmer mayor of Houston, Texas.!? Vi ewpoint’s

princi pal negotiator with Louisiana officials was Patrick G aham

1 Hof hei nz pled guilty in Novenber 2000 to mi sprision of extortion and

was a witness for the Governnent at Cecil Brown's trial.
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who began cooperating with the FBI after he was indicted on
unrel ated crimnal charges in early 1996

The jury convicted Cecil Brown on seven counts of
extortion, wire fraud, and interstate travel fraud, in violation of
18 U.S.C. 88 1962, 1951, 1343, and 2314. Brown was acquitted
t hough, on one count of racketeering and one count of interstate
travel fraud. He was sentenced to 51 nonths’ inprisonnment, to be
served consecutively to the 66-nonth sentence inposed in a rel ated

extortion case involving riverboat casino |licenses. See United

States v. Edwin Edwards, et al., No. CR-98-165-B-M (MD. La.).

Cecil Brown raises two issues on appeal. First, Brown
contends that the Governnent’s case against him rests on an
unlawful |y obtained w retap application. He contends that the
Assistant United States Attorney who requested the initial wiretap
order msled the district court as to (1) the trustworthiness of
Patrick Graham the CGovernnent’s cooperating wtness, and (2) the
content of consensually-taped conversations between G aham and
Br own. Brown thus asserts that the evidence obtained via the
wretap should have been suppressed and, at a mninmm he was
entitled to an evidentiary hearing on his nobtion to suppress
evi dence.

Second, Brown contends that the Governnent vindictively
added the racketeering count and additional allegations of illegal
conduct after the district court granted Brown’s notion to dism ss
the original indictnment because of a Speedy Trial Act violation.

3



Brown argues that the Governnent’s decision to increase the nunber
and severity of charges denied him due process of |aw and,
consequently, that the superseding indictnent should have been
di sm ssed.

The district court considered Brown’ s argunents and
denied his notions to suppress the evidence obtained from the
Wretap and to dismss the superseding indictnent. Fi nding no
error, we affirmthe judgnent.

Il. THE W RETAP ORDER
A.  The Franks Standard

Cecil Brown contends that the FBlI agent’s affidavit
supporting the Governnent’s application for a wretap order was
insufficient to establish probabl e cause. According to Brown, the
affidavit contained “a series of msrepresentations and nmateri al
om ssions” designed to give a false inpression of both the
reliability of the Governnent’s confidential informant and the
guantum of evidence the Governnent already had gathered. Br own
argues that the district court erred in denying his request for an

evidentiary hearing pursuant to Franks v. Delaware, 438 U S. 154,

98 S. . 2674, 57 L.Ed.2d 667 (1978), and also in failing to

suppress the evidence gathered through el ectronic surveillance.
Wth respect to Franks hearings, we have held that a

defendant is entitled to an evidentiary hearing on a notion to

suppress evidence if he shows that (1) allegations in a supporting



affidavit were deliberate falsehoods or nmade with a reckless
disregard for the truth, and (2) the remaining portion of the
affidavit is not sufficient to support a finding of probabl e cause.

United States v. Dickey, 102 F.3d 157, 161-62 (5th Grr.

1996) (citing Franks, 438 U S. at 171, 98 S.Ct. at 2684); see also

United States v. GQuerra-Marez, 928 F.2d 665, 671 (5th Cr. 1991).
The second prong of the test, however, is often determ native

“Even if the defendant nekes a showi ng of deliberate falsity or
reckl ess disregard for the truth by | aw enforcenent officers, heis
not entitled to a hearing if, when material that is the subject of
the alleged falsity or reckless disregard is set to one side, there
remai ns sufficient content in the warrant affidavit to support a
finding of probable cause.” D ckey 102 F.3d at 161-62; United

States v. Privette, 947 F.2d 1259, 1261 (5th Gr. 1991).

The district court concluded that Brown was not entitled
to a Franks hearing and denied Brown’s notion to suppress evi dence
gat hered through electronic surveill ance. The wiretap order at
issue here led to three separate prosecutions, and the defendants
in each case raised nearly identical notions to suppress. District
Judge Frank Pol ozol a set out at length his reasons for denying the
nmotion in the riverboat |icense extortion case, in which Ceci

Brown was a codef endant. See United States v. Edwi n Edwards, et

al., 124 F. Supp.2d 387, 393-400 (M D. La. 2000). Then, in a case
i nvol ving crimnal tax violations by an Edwards associ ate, District

Judge Carl Barbier independently reviewed the record and adopted
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Judge Pol ozol a’ s fi ndi ngs when denying Martin’s notion to suppress.

See United States v. Andrew Martin, 169 F. Supp. 2d 558, 566-67 (E. D.

La. 2001)(crimnal tax violations). And in this case, then-
District Judge Edith Brown Cenent reviewed the materials and
adopt ed Judge Pol ozol a’s findings as her own.

This court reviews the denial of a Franks hearing d

novo. D ckey, 102 F.3d at 62.

Brown’ s al |l egations of fal se or m sl eadi ng st atenents may
be grouped under two headings. First, he says that the Governnent
relied heavily on a cooperating wi tness, Patrick G aham whomthe
Governnent knew was conpletely untrustworthy. Second, Brown
contends that the Governnent m srepresented what was actually said
during consensually recorded conversations between G aham and
Br own.

B. Patrick Gahams Reliability

The Governnent’s application for a wretap order was
supported by the affidavit of FBI agent Freddy C evel and. Agent
Cl evel and stated that the facts and circunstances show ng probabl e
cause were devel oped t hrough a “cooperating wtness” (or “CW), who
was |later identified as Patrick Gaham In his affidavit, which
was dat ed June 26, 1996, Agent O evel and began his di scussion with
the foll owi ng statenent:

The CWhas provided information to Special Agents of the
FBI since April 30, 1996. Since his cooperation with the
FBI, he has never been known to provide false or
m sl eadi ng informtion. The CW has nmade nunerous

consensual telephone and body recordings with CECL
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BROMAN, which have verified portions of the information

set forth in this affidavit. A review of the various

records pertaining to the CWreveals that on March 20,

1996, a District Court Grand Jury in Harris County, Texas

i ndicted the CWfor one (1) count of Money Laundering and

one (1) count of Theft by Sting. This matter is pending

and is scheduled for trial on July 29, 1996. The CWis

also the target of a federal tax and corruption

i nvestigation in the Houston, Texas area, currently being

handl ed by the FBI and the IRS in conjunction with the

United States Attorney’s Ofice.
In spite of the agent’s disclosure of the pending crimnal charges
and investigation, and the Governnent’s corroboration of nuch of
what G aham had told them Brown contends that the Governnent
deli berately msled the district judge (Judge Donald Walter) as to
Patrick Gaham s trustworthiness.

Brown argues that the Governnment did not believe that
Grahamwas even mninmally trustworthy. Brown’s primary argunent on
this point is based on a statenment made in different court
proceedi ngs by the sane Assistant U S. Attorney who had applied for
the wretap order. In a bankruptcy proceeding in Texas in
Sept enber 1996 -- which invol ved Patrick G ahamis brother’s wife --
the AUSAtold the court that “the G ahans” are not credible: “[T]he
things that we’re not abl e to i ndependently corroborate, we believe
are lies. And that’s the way it has to be when you deal wth the
Grahans.” As Brown admits, the AUSA nmade this statenment nearly
three nonths after he had obtained the wiretap order. Even if we
assune that the later statenent accurately reflects the
Governnent’s view of Patrick G ahanmis credibility as of June 1996,

we do not believe that Agent Cleveland' s affidavit falsely inplied
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that Patrick G ahamwas trustworthy. As noted above, the affidavit
recites the various charges brought agai nst G aham (alt hough Brown
conplains that the “sterile recitation” of pending charges did not
adequately reveal the extent of Gahamis crimnal nature). And
i medi ately after stating that G ahamhad not been known to provide
false or msleading information, Agent C evel and enphasi zed that
the FBI had made “nunerous consensual telephone and body
recordings” that corroborated significant aspects of Gahams
story.

In sum the affidavit provided to Judge Walter contains
enough information with respect to Gahams reliability for the
judge to nake a proper ruling on the question of probable cause.
Brown has failed to showthat the allegations in Agent C evel and’ s
supporting affidavit were made “with a reckless disregard for the
truth” and for the purpose of bolstering Patrick Gahanis
credibility. Brown thus does not neet the standard set forth in
the first prong of the Franks test.

Mor eover, even if we assunme arguendo that Patrick G aham
could not be trusted, and we set to one side all the allegations
that are not independently corroborated, the affidavit still
contai ns enough evidence to establish probable cause to believe
that a crinme was being comm tted.

Patrick Grahamis narrative, reduced to its essentials,

may be summarized as follows: In md-1992, G aham and several of



hi s busi ness partners began | obbying for the right to develop a
juveni |l e detention center in Jena, Louisiana. To secure political
support for the project, Gaham arranged a neeting with Ceci

Brown, a friend of Governor Edwards. After several false starts,
Graham t hought he had obtained financing for the Jena project.
Graham asserted that Governor Edwards agreed to pressure Richard
Stal der, the director of the Louisiana Departnent of Corrections,
to enter into a “cooperative endeavor agreenent” with Gaham In
return, Graham agreed to pay Edwards and Brown $2.5 mllion.
Grahamcl ai ms that he made a $245, 000 cash paynent in 1994. Then,

Graham and Brown (in FBI Agent Ceveland’s words) signed “a
contract for services, dated Decenber 1, 1994, to account for
[ $600, 000 i n cash] given to BROAN. A copy of the contract has been
provided to FBI agents by the CW” FBI agents al so obtai ned a copy
of the agreenents between G aham and the Loui siana Departnent of
Corrections. The date when the state officials approved the
project corresponds to Gahams account of when Edwards was
| obbyi ng on his behal f.

In late 1995, Graham and his partners agreed to sel
their interest in the Jena prison project to a Houston attorney
(Douglas Bech) for $4.8 mllion, including $1.3 mllion owed to
unnaned “creditors”. G aham asserts that the $1.3 mllion

represented the renmai nder of the noney owed to Brown and Edwards.

Graham expected that the sale would be finalized in the sunmer of



1996. FBI agents obtained a copy of Viewpoint Developnent’s
contract with Bech and confirnmed the nunbers G ahamhad gi ven t hem

By early 1996, G aham had been indicted for two crim nal
of fenses and was under investigation by the FBI. G aham began
cooperating with the FBI on April 30, 1996, and wth Gahams
consent, the FBI began tapi ng tel ephone and i n- person conversati ons
bet ween G aham and Brown.

During the May 8th conversation, Brown and Grahamtal ked
about the remai ning noney that Grahanis partners owed. G aham and
Brown tried to negotiate the exact anount. G aham said, “Now what
| have given you all so far totals up to by the tine you figure the

tax, you know, it was cash. By the tine you figure the tax, it’s

like a mllion dollars. So you offset. That |eaves a bal ance of
1.5.” Brown responded, “All right.” A little later in that
conversation, Brown said that unless he received $1.7 mllion
during the closing, they woul d have “problens.” The parties failed

to reach a definite agreenent, but Brown suggested t hat G aham “put
to paper everything that was paid to date.”

From May 9 to May 13, 1996, FBI agents recorded (again
wth Graham s consent) three tel ephone conversations, the essence
of whi ch was that G ahamand Brown woul d neet in person to “go over
the figures.” On May 29, Graham and Brown net at a crawfi sh boi
at Brown’s house. At the FBI's direction, G aham prepared a neno
regarding the two paynents -- $245,6000 and $600,000 in cash --
al ready nade to Brown. The FBlI also recorded the conversation
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whi ch included references to the neno. Brown suggested that he
woul d talk to “our friend” (whomthe Governnent believes was Edw n
Edwards), and a court-authorized “pen register” revealed a
t el ephone call fromBrown’ s residence to Edwards’ s resi dence on May
30t h.

On June 7, FBI agents again recorded a telephone
conversation between Brown and G aham Brown said that he had
di scussed the specific nunbers with their “friend” the day after
the crawfish boil. Brown then demanded nore noney and suggested
that the Departnent of Corrections mght hold up the Jena project.
Graham and Brown agreed to neet again. At this point, the
Governnent prepared to request a wiretap for the telephones in
Brown’s house and busi ness.

Having reviewed the information contained in the
affidavit, we wll focus on the allegations that are either
undi sputed or corroborated. It is undisputed that Graham and his
partners were seeking state approval to proceed with the Jena
prison project. The nenorandum that G aham prepared and Brown
tacitly approved indicated that Gaham had already nmade two
payments totaling $845,000 to Cecil Brown in Decenber 1994.
(Graham and Brown | ater suggested that these cash paynents were
equi valent to nore than $1 million before taxes.) Shortly after
t he $600,000 paynent was made, state officials entered into a
cooperati ve endeavor agreenent with Grahamand his partners. Mre
than a year later, when Venture Developnent was selling its
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interest in the project, the purchase price included a $1.3 mllion
paynment for wunnaned creditors. On the recorded conversations,
Graham and Brown enphasi zed that they wanted to keep “Edwin” or
“our friend” happy because he still had the ability to put the
project on hold. G aham and Brown al so di scussed the noney that
had been paid thus far and how nuch nore was owed. Brown told
Graham that he had to consult with “him” and a pen register
indicated that a call was placed from Brown’ s residence to
Edwards’ s residence the follow ng day. Brown then suggested that
the Jena project would be in trouble if Gaham and his partners
coul d not pay nore noney.

To be sure, there are many allegations in the affidavit
that are not independently confirned. Gahamtold the FBI that he
had net with Edwi n Edwards several tines personally, that Edwards
had set the $2.5 mllion price, and that he saw Brown | eave the
$245, 000 and $600, 000 cash paynents in Edwards’s office in the
Governor’s Mansion. These allegations are reported in FBlI Agent
Cleveland' s affidavit, but they are not corroborated. Even if we
assune that G aham cannot be believed, and we exclude al
all egations that are not corroborated, the affidavit still contains
sufficient information to establish probabl e cause to believe that

a crime had been conmtted or was being conmtted. In our view,
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the recorded conversations independently corroborate the salient
aspects of Patrick Grahams story.?
C. The Recorded Conversations

In a simlar vein, Brown contends that FBlI Agent
Cleveland' s interpretation of the taped conversati ons was nmade with
reckl ess disregard for the truth. Specifically, Brown argues that
the Governnent assuned that G aham and Brown were referring to
Edw n Edwards even when they did not call him by nane. Br own
contends that the Governnent used “very selective excerpts” from
the recorded conversations to suggest that Edwards (and not Brown)
was receiving nost of the noney. Thus, in Brown’s view, if the
Governnent had provided an accurate rendition of the recorded
conversations (that 1is, one that did not rely on Gahams
background information), a district judge likely would have
interpreted the recorded conversations as a discussion of a
legitimate consulting arrangenent instead of a schene to extort
nmoney. Brown’s argunent is without nerit.

The best way to address this issue is to recount in
greater detail the recorded conversations. The first conversation

takes place on May 8, 1996, as Patrick G aham and Cecil Brown are

2 Brown al so asserts, withlittle elaboration, that the district court

coul d not adequately assess Patrick Grahanis reliability because the Governnent
failed to disclose “the many benefits” Grahamwoul d recei ve fromhi s cooperati on.
The Governnment had agreed, for exanple, not to use any of the volunteered
i nformation agai nst Grahamand to i nformthe sentencing judges in the other cases
about Gahanis assistance. Brown’s argunment is without nmerit. Not only are
these benefits unrenmarkable, but the consensually recorded conversations
corroborated Grahanis story.
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driving through Loui siana. Brown says that he needs noney and
want s assurances that he will receive half of the agreed-upon price
($2.5 mllion plus another $1 million for a related deal) when
Graham and his partners sell their interest in the Jena prison
project. Gahamtries to assure Brown that the deal wll be cl osed

soon. Graham then enphasi zes “one thing”:

PG | want EDWN to be confortable, okay? | can’t
afford anything to go wong on this deal. Al |
right? So, we’'ve got to get him whatever that
portion is covered first. . . . |’mnot gonna drag
you out nore than 90 days on yours. Ckay?

CB: Yeah.

PG | just don't . . . ah, you know, you never have
told ne what the . . . the . . . the sharing ratio
is.

CB: He doesn’'t get any. | get it all. I want half
ri ght away.

PG (Okay. Hey, say whatever you want to .

CB:  Unh huh.

PG . . . but | nean [don’t?] be cavalier about this
CECI L.

CB: Ckay.

PG But if . . .

CB: Nothing’s gonna go wong with this deal. | just

want half of my noney right away to cover sone
obligations | have.

PG | understand. | understand.

CB: Ckay.

PG And | need to get your obligations. | need to be
assured. . . .

CB: And then | want. :

PG . . . that your obligations are covered.

CB: Right.

PG That’'s what | want.

CB: And then | want a little bit. . . . | want alittle
bit of ny other half.

PG | understand.

CB: . . also at closing. And |I’m not tal king about

ﬁuch t here.
Bef ore proceeding further, we should enphasi ze that (as Brown
correctly points out) Agent Cleveland' s affidavit omtted Brown’s
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statenent that Edwards “doesn’t get any” of the noney. It would
have been preferable, of course, to bring this fact to Judge
VWalter’s attention. However, we agree with Judge Polozola's
conclusion that Brown’s denial of Edw n Edwards’'s “‘take’ of the
proceeds of this transaction in one particular excerpt does not
negate the additional information in the record regardi ng potenti al

crimnal payoffs.” Edwards, 124 F.Supp.2d at 400. |In fact, the

context of this excerpt suggests that Brown’ s denial cannot be

taken at face value: After stating that he gets “all” the noney,
Brown imediately says that all of the first paynent will go to
cover “obligations.” Gaham who had just said he wanted to be

sure that Edwn Edwards got his portion, then rephrased his

concern: “l need to be assured . . . that your obligations are
covered.” The nore plausible reading of this particul ar passage is
t hat Edwards woul d be receiving -- through Cecil Brown -- nost, if
not all, of +the initial paynent of $1.7 mllion. Thi s

interpretation i s nmade even stronger by remarks made | ater in that
sane conversation

Brown and Grahamthen nmake their first attenpt to clarify
how much noney was owed. Brown tells G ahamthat eventually they
need to “put a pencil to paper.” Patrick G ahanis position was
that the total noney owed was $3.5 million; that he had already
paid the equivalent of $1 mllion to $1.2 mllion in cash; that
$1.7 mllion would be paid to Brown when the deal in Texas went
through; and that G ahanis partners in Texas wanted him to re-
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negotiate the remaining noney owed. Brown’s primary concern,

however, was getting the $1.7 mllion as soon as possible.
PG | know you’re always broke and I need to know your
: your share . . . but what | need to know is
what is it that we have to cone [up] with to
satisfy our friend to make sure that . . . the

worst that can happen CECIL, is a project go bad

even after you get funded and everybody gets .

we can’t be cavalier and say .
CB:  Unh-unh. Unh-unh.
PG This is great. He's out of office. There’'s

there’s no risk anynore. |'mtelling you.

If . . . if I don’t get 1.7 at closing . . . if . .

i f my conpany, LOU SI ANA CONSULTANTS, doesn’t get

1.7 at closing.
PG  Um hum
CB:. . . . ah
PG  Then we’ve got a problem
CB: W’ ve got probl ens, okay.
There can be little doubt that “our friend” in this context neans
Edw n Edwards. Not only was Edwards the sol e topi c of conversation
up that point, but the reference to being “out of office”
reinforces the point: Edwards’s term as governor had ended in
January 1996, four nonths before this conversation. Patrick G aham
repeated this point nonents later: “I know he’'s out of office now
[. . .], but we don’t want anything to go wong.”

In addition to the unm stakable references to Edwards,
this passage is also inportant because it confirnms that the $1.7
mllion would be paid to Louisiana Consultants. As noted above,
Cecil Brown was doing business as Louisiana Consultants, so that
any paynent to the conpany was essentially a paynent to Brown

personal ly.
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The conversation then returns to Brown’s need for noney

at closing. Brown says, “if | were you,”
CB: | would be prepared at closing to pay ne 1.7, and
and I . . . and | need a fewdollars. | need a

PG tkéy: So what you're saying is, the 1.7 is not
gonna satisfy you. W need sonething over that to
get you happy.
CB: Pl ease.
Graham warns Brown not to take any of the $1.7 mllion paynent for
his own use. According to G aham the other partners in Viewoint
Devel opnment needed to be reassured that the paynent at cl osing
would not go directly to Brown. In the end, G aham agrees to

deliver sone noney in addition to the $1.7 mllion at closing on

one condi tion:

PG [. . .] as long as we can make the agreenent CECIL
that you’'re not gonna take fromhis ah, and create
a problemfor this thing. | wll . . . | wll go

back and tell ny partners that, okay, we need to
cone up with half of it to cover ah, all our
obligations so that ah, ah . . . let ne tell you.
He’s got the ultimate hammer. CECIL, he’s got the
ultimate hamer. Al he’'s got to do is nake phone
calls and stop the legislature .

CB:  Huh. Huh.

PG . . . fromfunding this thing, and that’s Texas al
over. That’s the problens | had in Texas. You
don't need it and | don’t need it. | nean, you ll
have everybody investigating everything. (Pause)

CB: | need 1.7 at closing for LOU SI ANA CONSULTANTS
And can you |l et nme have ah

PG  Wat?

CB: A couple of hundred thousand?

PG  kay.

It is clear that the $1.7 mllion is earmarked for soneone ot her

than Cecil Brown and that this unnanmed person has the power to

squel ch the Jena prison project by pressuring state |egislators.
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Just a few seconds | at er, Br own confirns hi s

under st andi ng of the new arrangenent.

CB: The 1.7 | believe, we . . . we do that at cl osing.
That’s cut and dry. Am| correct?

PG Okay. And . . . and that you can’t touch. That’s
not yours. That goes to obligations. W’ve got to
cone up with another hundred thousand to . . . to
make . . . that you can keep to take care of what
you get.

CB: [. . .] Hell yeah. | can do that.

Patrick Graham again warns Brown not to keep the $1.7 mllion.

Grahamthen says that his partners are afraid that Brown w |l keep
sone of the noney. But, Graham tells Brown, “you and | know
different. Ah, ah, you know, we tal ked about it before. | think
the bastard rapes and pillages you, but that’s, you know, that’s
your relationship. | don't get intoit.”

Brown becane rather angry at this point. Rai sing his
voi ce, he says

CB: [. . .] At closing nake sure that | have ah, 1.7

paid to LOU SIANA CONSULTANTS plus a hundred
t housand dollars to get ne out of a crack.

PG  kay.

CB: And then after that every 30 days ah, it . . . it
don’'t have to be a hundred thousand dollars every
30 days. | just want to make sure that | get ny
noney.

PG Please assure ne CECIL that you’'re not gonna step
on that and keep it. It just concerns the shit out
of ne.

CB: Don't let it. | know what |I’mdoing. You think
would . . . | would take a chance at queering this

deal where it is now? How |long have we waited?
How | ong have we wor ked?

PG Now CECIL, I'mtelling you. I'm. . . I'mtelling
you. | just want him happy. Ckay? | want your
assurance that you Il do what it takes to get him

happy. Ckay?
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After a short pause, Graham asked Brown if he had briefed “hinf on
the status of the project. Brown replies that “he” knows about the
details, and Graham i mmedi ately changes the subject and asks if
“he” had fun in Col orado. The two nmen then talk briefly about
Governor and Ms. Edwards’s recent ski trip to Col orado.
Grahamthen returned to the topic of how nuch noney had

al ready been paid. Graham rem nded Brown that he had already
delivered “two | arge bundles of . . . of green noney.” The “before
tax equivalent” of the cash paynents, G aham explained, was
anywhere from$1l mllion to $1.2 million, “depending on how you do
your tax math.” Wen the $1.7 mllion due at cl osing was factored
in, that left a balance of $600,000 to $800,000. Brown and G aham
qui bbled for a while over how nuch had been paid and how to
cal cul ate the bal ance. G aham denmanded, “G ve ne credit for what
|"ve already paid.” Brown said he wanted to know the exact
bal ance: “That’'s the nunber | need to know.”

CB: Because | want to know what |’ m getting.

PG | understand, because that remains with you. | am

appreciative of that and |'’msensitive to it.
CB: And if you need sone of that

PG | want you . :

CB: . . . sone of that that’s comng to ne, that'’s
fine, because you got nme here in the first place.

PG No. No.

CB: But do not flirt with that other notherf***er. Do
not .

Brown reiterated that he needed to know “the second nunber” (i.e.,

t he $600, 000 t o $800, 000 bal ance) soon, and that he did not want to

negoti ate that nunber downward.

19



Graham then told Brown to “let ne know how your
di scussions go tonorrow.” It is not obvious who Brown was

scheduled to neet wth, but G aham warned Brown, “Don’t piss him

off.” Brown called G aham back on May 9th to say that he “had a
discussion with him. . . . [and] got sone directions what | need
todo. . . . I'mdirectin to get ah all of ny noney.” The two

men agreed to sit down and tal k nore about the bal ance owed.

At a May 29th crawfish boil, Grahamwote on a sheet of
not ebook paper what he and his partners were proposing. G aham
calculated that they had already paid in cash the equival ent of
$1.2 mllion. Graham wote that they would pay the “1.7 due at
cl osing, plus $100,000.” Because a side deal had fallen through,
Graham and his partners were not willing to pay the full $3.5
mllion they had previously agreed upon. Brown was not pleased
with this offer, but Grahaminsisted that he “sit down with the nman
and go over it and | want you to cone back and tell nme, PAT, that’s
okay, or no, we gotta negotiate sone nore.”

About a week |l ater, G ahamcalled Brown and said, “I know
you didn’t have tinme to uh, uh, to discuss anything with our friend
about those nunbers.” Brown said that he had spoken to him “the
very next day” after the crawfish boil. (As noted above, a court-
ordered pen register indicated that a call had been placed from
Brown’s residence to Edwards’s residence the evening after the
party.) Brown accused G aham of “trying to pay ne a hundred
t housand when | feel you owe ne a mllion.”
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Graham sai d that he understood that Brown was not happy

about receiving only $100, 000, but he enphasi zed,

PG | just want uh, uh, certain parties, we need our
friend to be happy on the front side, that’'s all
um ny goal is. | could nmake you happy.

CB: |I'’msure he’ s happy.

PG  kay.

CB: You know he ought to be.

PG | understand. (Laughter)

CB: |’mnot happy.

Brown said that he had “ask[ed] himto do sonething about it.”
CB: Have you not gotten a call yet?
PG  No.
CB: Ckay, you wll.
PG Alright, is he gonna call nme?
CB: No, uh, probably Stalder [the secretary of the
Loui si ana Departnent of Corrections].
There is no indication whether G aham received a tel ephone call,
but the inport of this threat is clear: The Loui si ana Departnent of
Corrections could delay the Jena prison project; and if G aham and
his partners wanted their sale to proceed as planned, they should
consi der increasing the noney paid directly to Brown.
In their final conversation before the Governnent’s
decision to seek a wretap order, Brown and G ahamagain failed to
reach an agreenent. Graham says, “W’'re gonna nake him happy.

Ckay?” Brown counters that “He, ah ny | awer says |’ mstupid” for

trusting G ahamand his partners. G aham becane angry:

PG | wsh youd throw right back at that son of a
bitch that he’s gone to the bank hundreds of
thousands of [. . .] dollars on ne.

CB: |I'm worried about Cecil. | ain't worried about
hi m

PG  kay.
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CB: Oh, he’s gone to the bank a mllion times[. . . .]
But that don’t help ne.

Grahamtries to assure Brown that they can work sonething out to
get hi mnore noney up front. But in the end, Gahamreturns to his

mai n t hene:

PG [AlIl I want is | don’'t want it to blow up and al
| want to do is keep hi mhappy because you and | we
can get him happy, then you and | can make sone

money in the long run. Okay?
CB: Have you, ah, ah, ny lawer has net with ah |I'm

surprised you didn't get a call yet. But maybe you

w Il or maybe he tried and nmaybe they tal ked agai n.
Graham ended this conversation, as he often did, by telling Brown
not to worry and to trust him

Havi ng revi ewed t hese recorded conversations, we concl ude
that the Governnent reasonably believed that the $1.7 mllion paid
by Viewpoint Developnment was going to Edwin Edwards and that
Edwards (at Brown’ s request) was wlling to use his influence to
increase the share paid directly to Brown. In other words, when
FBI Agent C evel and deduced that “our friend” and “hinf referred to
Edw n Edwards, those allegations were not nade wth reckless
disregard for the truth. W agree with the three district judges
who have considered this i ssue before and hold that the all egations
in the affidavit, which accurately summarized the recorded
conversations, support a finding of probable cause. Therefore
Cecil Brown was not entitled to a Franks hearing on his notion to

suppress the evidence.

I11. VIND CTI VE PROSECUTI ON
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The second i ssue on appeal is whether the district court
erred in not dism ssing the superseding indictnent on the grounds
that the Governnent was engaged in a vindictive prosecution in
violation of the Fifth Arendnent’s Due Process C ause. As noted
above, Brown contends that the Governnent vindictively added a
racketeering count and an additional allegation of illegal conduct
after the district court granted Brown’s notion to dismss the
original indictnent because of a Speedy Trial Act violation.

Addressing this issue requires a nore detail ed revi ew of
the procedural history of the case. A grand jury for the Mddle
District of Louisiana returned the original indictnent against
Cecil Brown in Novenber 1999. A year later, for reasons not
germane to this appeal, the Fifth Crcuit reassigned the case to
the Eastern District of Louisiana. The district court, with the
approval of both parties, continued the trial until February 2001
in order to all ow defense counsel additional tinme for preparation.

In Decenber 2000, Cecil Brown noved to dismss the
original indictnent, citing violations of the Speedy Trial Act.
The district court conducted a conference by tel ephone on Decenber
20, 2000. According to Brown’s attorney, the Assistant U S
Attorney threatened that if Brown prevail ed on t he Speedy Tri al Act
nmotion, the governnent would seek a new indict nent.

In January 2001, the district court granted Brown’s

motion to dismss the original indictnent. United States v. Brown,

2001 W 13337 (E.D. La.). As he had indicated before, the AUSA
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qui ckly obtained a new indictnment that included allegations of
extortion involving the Coushatta Indian Tribe as well as a new
count for violation of the Racketeer |Influenced and Corrupt
Organi zations Act (RICO and a notice of forfeiture under RICO
Shortly before the case went to trial in March 2001,
Cecil Brown noved to dismss the superseding indictnent on the
grounds that the Governnent’s decision to bring additional charges
anounted to prosecutorial vindictiveness in violation of Brown’s
ri ghts guaranteed by the Due Process C ause of the Fifth Arendnent.

See Bl ackl edge v. Perry, 417 U. S. 21, 25-27, 94 S. Ct. 2098, 2101-

02, 40 L.Ed.2d 628 (1974). The district court denied Brown’s
nmotion to dism ss the superseding indictnent.

W review the district court’s factual fi ndi ngs
concerning prosecutorial vindictiveness for clear error and its

| egal determ nations de novo. United States v. Johnson, 91 F. 3d

695, 698 (5th Cir. 1996).

“If the defendant chal | enges as vindictive a
prosecutorial decision to increase the nunber or severity of
charges follow ng a successful appeal, the court nust exam ne the
prosecutor’s actions in the context of the entire proceedings.”

United States v. Krezdorn, 718 F.2d 1360, 1364 (5th Cr. 1983) (en

banc). And, as Judge DeMbss succinctly put it, “if there is any
i ndication that the prosecutor had a legitimate reason . . . for

i ncreasing the charges, then no presunption of vindictiveness is
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created.” United States v. Aggarwal, 17 F.3d 737, 744 (5th Gr.

1994) (citing Krezdorn, 718 F.2d at 1364).

The context of the entire proceedi ngs i ncludes the timng
of the prosecutor’s decision. Johnson, 91 F.3d at 698. Wile the
general standard articulated in Krezdorn nakes no distinction
between pre-trial and post-trial decisions, the Suprenme Court has
observed that “a change in the charging decision nade after an
initial trial is conpleted is nuch nore likely to be inproperly

nmotivated than is a pretrial decision.” United States v. Goodw n,

457 U.S. 368, 381-82, 102 S. C. 2485, 2492-93, 73 L.Ed.2d 74
(1982). Many of our cases, including Krezdorn, have involved new
indictments following a successful appeal by defendants. The
reason is apparent: By the tine a case has been tried, the
Gover nnent has di scovered and assessed all the rel evant i nformation
and has reached a deci sion about the extent to which the defendant
shoul d be prosecuted. A pre-trial change in the indictnent (e.g.,
followng the rejection of a plea agreenent) is less likely to be
deened vindictive: “In the course of preparing a case for trial
the prosecutor may uncover additional information that suggests a
basis for further prosecution or he sinply nmay cone to realize that
informati on possessed by the State has a broader significance.”
Goodwi n, 457 U.S. at 381-82, 102 S.C. at 2492-93.

Krezdorn suggests that we enploy a burden-shifting
framework for evaluating prosecutorial vindictiveness clains.

“Absent a presunption of vindictiveness . . . , the defendant nust
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prove that the prosecutor’s conduct was actually vindictive.”
Johnson, 91 F.3d at 698.

Appl ying these principles, the district court found no
i ndication that the prosecutor was acting vindictively.

First, as the district court pointed out, one should not
read too nmuch into the fact that 13 nont hs passed between the tine
of the original indictnent and the tinme when the R CO charge and
Coushatta allegations were added. The court found that the
Governnent originally indicted Cecil Brown to avoid potential
problenms with the statute of limtations and that the Governnent
allowed the case to lie dormant until it had first tried the
rel ated cases i nvol vi ng Gover nor Edwar ds and | nsurance Conm ssi oner
JimBrown. Wen viewed in the light of these facts, “the apparent
dilatoriness in the change of the original charge evaporates.” The
fact that the indictnment coul d have been anended earlier to include
a RICO count and allegations of fraud involving the Coushatta
I ndian Tribe’ s casino deal is not probative.

Second, the district court found that the Governnent had
al ready decided to seek a new indictnment before Brown noved to
dism ss on Speedy Trial Act grounds. The AUSA filed a statenent
explaining why he thought there was a potential defect in the
travel fraud counts in the original indictnent. Mor eover, the
Governnment wanted to seek a forfeiture and to bring in evidence of
t he Coushatta Tri be casino deal. The Governnent believed that the
RI CO count woul d address these problens, and the district court
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accepted this explanation as true. The prosecutor’s explanationis
further supported by the fact that the CGovernnent had filed a
motion to admt (under Fed. R Evid. 404(b)) evidence of the
all egations involving the Coushatta Tribe before Brown filed his
motion to dismss for Speedy Trial Act violations.

Third, the district court reasoned that Brown’ s assertion
of his rights under the Speedy Trial Act was not consequenti al
enough to provoke a vindictive response. The district court
informed the parties that, if she found a violation of the Speedy
Trial Act, she would dismss the indictnment w thout prejudice
because of the unusual circunstances of the case. As the di sm ssal
was W thout prejudice, and the prosecutors could not have been
i nconveni enced by Brown’ s notion (which was pending for |ess than
a nonth), the district court thought it “extrenely unlikely that
t he prosecutor would feel the need to ‘ puni sh a pesky defendant for
exercising his legal rights’” (citing Goodwi n, 457 U. S. at 384, 102
S.Ct. at 2494).

Finally, the district court rejected Brown's argunent
that the AUSA's statenents during the telephone conference
constitute direct proof of actual vindictiveness. During this
conference, the AUSA indicated that he would seek additional
charges if the notion to dismss the original indictnent were
gr ant ed. And, of course, when the original indictnment was
di sm ssed, the Governnent carried through onits prom se. However,
in her order denying the notion to dismss, the district court
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enphasi zed that she was on the Iine during the discussions and t hat
“the Court did not perceive the prosecutor’s statenents as a
threat.” The district court found that “the prosecutor was nerely
giving Brown fair warning that, if forced to reindict, he would
cure perceived deficiencies in the original indictnent that he
m ght not have been allowed to correct had trial proceeded as
schedul ed.”

Brown has failed to showwhy the district court’s factua
findings inthis matter are clearly erroneous. Brown insists that
the AUSA explicitly tied his decision to seek a harsher i ndictnent
to Brown’s assertion of his rights under the Speedy Trial Act.
Also, Brown argues that the AUSA knew about the Coushatta
transactions as early as July 1996, and there was no reason for not
including them in the indictnent. Even if we accept Brown’'s
assertion on this point, it is not disputed that the Governnent had
pl anned to introduce the Coushatta allegations at trial and that
the Governnent had filed a Rule 404(b) notion before Brown filed
his notion to di sm ss.

In sum the district court did not err in concluding that
no presunption of vindictiveness arises in this case. The
Governnent’s decision to add the new charges and al |l egati ons was
nmotivated a non-vindictive purpose, nanely, to strengthen the
Governnent’s case.

V. CONCLUSI ON
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For the foregoing reasons, the judgnent is AFFI RVED.
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KI NG Chief Judge, specially concurring:

Wth one small exception, | concur fully in Judge Jones’s
excel l ent opinion for the panel. The exception relates to whether
the Governnment effectively msrepresented Patrick G ahanis
credibility to the district judge when the agent said, in his
affidavit, that “[s]ince his cooperation with the FBI, he has never
been known to provide false or msleading information.” The agent
provided information (about pending indictnents and a pending
federal tax and corruption investigation of G aham to the district
j udge that would put the judge on notice that Gaham was
potentially untrustworthy. Nevertheless, on the basis of Brown’s
of fer of proof, the district judge may not have been fully advised
(as he should have been) of what nmay have been the Governnent’s
wel | - founded conviction that Gaham was, in fact, untrustworthy.
But, as Judge Jones has clearly established, even if we assune
arguendo that the Governnment was not truthful or sufficiently
forthcomng on the matter of Grahamis | ack of trustworthiness and
we set aside all the allegations that are not independently
corroborated, the affidavit still contains enough evidence to
establish probable cause to believe that a crinme was being

comm tted.
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DENNI'S, G rcuit Judge, concurring in the judgnent and in Parts |
11, and IV of the court’s opinion, and specially concurring in

Part |I1:

In nmy judgnent, Brown satisfied the first prong of the Franks
v. Del aware® test by showing that information was omtted fromthe
warrant affidavit with intentional or reckless disregard for the
truth. | concur in the judgnent of the court, however. \Wen the
material that was intentionally or recklessly omtted i s added, and
Patrick Gahamis uncorroborated statenents are set aside, there
remains sufficient content in the reconstructed affidavit to
support a finding of probable cause for belief that Brown had
commtted, was comnmtting, or was about to conmt violations of the
Hobbs Act. Consequently, Brown was not entitled to a Franks
heari ng.

In Franks, the Suprene Court held “that, where the defendant
makes a substantial prelimnary showing that a false statenent
knowi ngly and intentionally, or with reckless disregard for the
truth, was included by the affiant in the warrant affidavit, and if

the allegedly false statenent is necessary to the finding of

3438 U.S. 154 (1978).
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probabl e cause, the Fourth Anmendnent requires that a hearing be

hel d

Court

at the defendant's request.”* In summarizing its opinion,
repeated its holding with “sonme enbel |l i shnent”:
There is, of course, a presunption of validity wth
respect to the affidavit supporting the search warrant.
To mandate an evidentiary hearing, the challenger’s
attack nust be nore than concl usory and nust be supported
by nore than a nere desire to cross-exam ne. There nust
be allegations of deliberate fal sehood or of reckless
disregard for the truth, and those allegations nust be
acconpani ed by an offer of proof. They should point out
specifically the portion of the warrant affidavit that is
clainmed to be fal se; and they shoul d be acconpani ed by a
statenent of supporting reasons. Affidavits or sworn or
otherwse reliable statenents of w tnesses should be
furnished, or their absence satisfactorily explained.
Al l egations of negligence or innocent mstake are
i nsufficient. The deliberate falsity or reckless
di sregard whose inpeachnent is permtted today is only
that of the affiant, not of any nongovernnental
informant. Finally, if these requirenents are net, and
if, when material that is the subject of the alleged

falsity or reckless disregard is set to one side, there

“1d. at 155-56.
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remai ns sufficient content in the warrant affidavit to
support a finding of probable cause, no hearing is
required. On the other hand, if the remai ning content is
insufficient, the defendant is entitled, under the Fourth

and Fourteenth Amendnents, to his hearing. Wether he

Wil prevail at that hearing is, of course, another
i ssue. ®
In this circuit, “[o]lmssions or msrepresentations can

constitute i nproper governnent behavior.”® “By reporting | ess than
the total story, an affiant can manipulate the inferences a
magi strate will draw. To allow a magistrate to be msled in such
a manner coul d denude the probable cause requirenent of all real
neaning.”’” W therefore apply Franks to instances of om ssion.?
To warrant a Franks hearing, the exclusion of the information nust
reflect intentional or reckless m sconduct by the affiant, and the

omtted facts nmust be material.® “Cear proof of deliberate or

°ld. at 171-72.

SUnited States v. Tonblin, 46 F.3d 1369, 1377 (5th Cr. 1995)
(citing United States v. Stanert, 762 F.2d 775, 781 (9th Cr.
1985)).

‘Stanert, 762 F.2d at 781.

8United States v. Bankston, 182 F.3d 296, 305 (5th Cir. 1999),
rev'd in part on other grounds, Ceveland v. United States, 531
U S 12 (2000).

°See Tonmblin, 46 F.3d at 1377.
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reckl ess omssionis not required. . . . At this stage, all that
is required is that the defendant nake a substantial show ng that
the affiant intentionally or recklessly omtted facts required to
prevent technically true statenents in the affidavit from being
m sl eadi ng. " %

Furthernore, we have agreed wth and adopted the hol ding of
several other circuits “that a deliberate or reckl ess m sstat enent
or om ssion by a governnental official who is not the affiant may
neverthel ess form the basis of a Franks claim”' |ndeed, the
Suprene Court noted in Franks that “police [can]not insulate one
officer’s deliberate m sstatenents nerely by relaying it through an
of ficer-affiant personally ignorant of its falsity.”'? Accordingly,
a defendant is entitled to a Franks hearing upon nmeking a
substantial prelimnary showng that a governnental official

deli berately or recklessly caused facts that preclude a finding of

100Gt anert, 762 F.2d at 781. See Franks, 438 U S. at 171.

YHart v. OBrien, 127 F.3d 424, 448 (5th G r. 1997) (citing
United States v. Wapnick, 60 F.3d 948, 956 (2d Cr. 1995); United
States v. DelLeon, 979 F.2d 761, 764 (9th G r. 1992) (“A deliberate
or reckless omssion by a governnent official who is not the
affiant can be the basis for a Franks suppression. The Fourth
Amendnent pl aces restrictions and qualifications on the actions of
t he governnment generally, not nerely on affiants.”); United States
v. Calisto, 838 F.2d 711, 714 (3d Cr. 1988); United States v.
Pritchard, 745 F.2d 1112, 1118 (7th Cr. 1984)), abrogated on ot her
grounds by Kalina v. Fletcher, 522 U S. 118 (1997).

12Franks, 438 U.S. at 164 n. 6.
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probabl e cause to be omtted froma warrant affidavit, even if the
governnental official at fault is not the affiant.

In challenging the presunption of validity afforded the
affidavit supporting the wiretap order, Brown alleged, in his
nmotion to suppress, that the affidavit of FBI Special Agent Freddy
N. Ceveland was “materially m sleading.” In particular, Brown
contended that the governnent intentionally m sled Judge Walter as
to the trustworthiness of its cooperating wtness, Patrick G aham
and msrepresented the content of the consensually recorded
conversations between G aham and Brown. In support of those
all egations, Brown submtted to the district court an offer of
proof consisting of ten volunes of exhibits. The exhibits
included: (1) a transcript of testinony given by forner Assistant
United States Attorney (“AUSA’) Steven J. Irwin before a federal
bankruptcy court in Houston, Texas, on Septenber 16, 1996;% (2)
transcripts of deposition testinony given by Irwin and Janmes B.

Letten in Novenber 2000;%* (3) various news articles recounting

Bl rwi n appeared before the bankruptcy court in support of the
governnent’s ex parte notion to stay proceedings in a case that
i nvol ved M chael G ahamis wfe. Mchael G aham who reached a deal
wth the governnent at the sanme tine as his brother Patrick, was
scheduled to testify in that case. In requesting the stay, the
gover nnent apparently argued that the bankruptcy proceedi ngs (and
M chael Grahami s testinony therein) could jeopardize its undercover
operations in Louisiana.

ML etten, who was the First Assistant United States Attorney
at the tinme of his deposition, is currently the Acting United
States Attorney for the Eastern District of Louisiana. Letten and
Irwin were deposed on different dates in Novenber 2000 by a
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Grahamis crimnal history; and (4) the full transcripts of the
consensual |y recorded conversati ons.

In his June 26, 1996 affidavit, Ceveland indicated that his
cooperating wtness was credible: “[Patrick G aham has provided
information to Special Agents of the FBI since April 30, 1996.
Since his cooperation with the FBI, he has never been known to
provide false or msleading information.”? Brown's offer of proof
denonstrates, however, that the governnent knew, as early as April
1996, that Grahamwas thoroughly di shonest and had a reputation in
Texas for engaging in fraudulent and deceptive practices. The
offer of proof also indicates that the affidavit purposefully
understated the seriousness of the crimnal matters that were
pendi ng against G aham in Texas and the magnitude of G ahams
incentive to provide false information about Brown and Edw n
Edwards in order to curry favor with federal prosecutors in both

Loui si ana and Texas. Thus, Ceveland s affidavit reported “Iless

defendant in a federal crimnal case entitled United States v.
Janes Anthum Col lins and Yank Barry, No. 98-18 (S.D. Tex.). The
defendants in that case were the former Executive Director of the
Texas Departnent of Crim nal Justice (Collins) and t he president of
VitaPro Foods, Inc. (Barry). VitaPro sold a high-protein soy
product that was used as a neat substitute in penal institutions.
The governnent alleged that Barry paid Collins at |east $20,000 to
gai n approval for afive-year multimlIlion-dollar contract with the
Departnent of Crimnal Justice. Patrick Graham who solicited
busi ness for VitaPro in Louisiana, inforned the federal governnent
that the Texas VitaPro deal was a bribe schene and served as the
governnent’s key witness at trial.

5Def .’ s Mot. Suppress Ex. 5-B, Ceveland Aff. { 15.
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than the total story” to Judge Walter.!® By onmitting information
concerni ng Grahami s character and vouchi ng for his trustworthiness,
the governnent created a false inpression of Gahanmis reliability,
which likely msled the issuing judge.

In his Novenber 2000 deposition, Irwin, the AUSA who applied
for the wiretap order, was asked whether he was aware, in Apri
1996, that Patrick and M chael G ahamwere sw ndlers and “con nen”
who | acked credibility. Irwin responded, “We knew what we were
buyi ng when we bought into them” He explained that the G ahans
initially approached him through their attorney Charles Bl au.?!®
After prelimnary discussions with Blau, Irwin ran a Lexis/Nexis
search and “reans and reans and reans of material cane out about
Patri ck G ahamand M chael G ahamand the vari ous schenes that they
were involved in.”'® The search certainly would have uncovered the
w dely reported details of Patrick Grahanmis January 1996 arrest for
accepting a $150,000 down paynent on a $750,000 total fee for

arrangi ng the escape of a convicted wfe-nurderer froma maxi nrum

®United States v. Stanert, 762 F.2d 775, 781 (9th Cr. 1985).

Def .’ s Mot. Suppress Ex. 27 at 42.

18B] au approached Irwin at a ganbling corruption sem nar held
at the Grand Hotel in Gulfport, Mssissippi, on April 19-20, 1996.
Irwn was a panelist at the sem nar.

°Def.’s Mot. Suppress Ex. 27 at 14.
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security prison in Texas.? |Irwin concluded, fromthe “reans of
material” available to the governnent, that if the G ahans said
““It’s raining outside,” sonebody better go outside and cone back
wet . "2

As his deposition nmakes clear, Irwin reached this concl usion
on the Grahans’ trustworthiness prior to April 30, 1996, the date
that Patrick Grahambegan cooperating with the governnent. Ilrwin's
Septenber 1996 testinony before the bankruptcy court is fully
consistent with this early-held opinion of Gahanm s bad character:
“I"m not defending the Grahans as good people; they' re not.
They’'re as bad as they cone. . . . [T]he things that we’re not able
to i ndependently corroborate, we believe are lies. And that’s the

way it has to be when you deal with the Grahans.”2?2 In sum lrwin's

2Newspaper articles reporting the January 4, 1996 arrest were
available in the Lexis/Nexis database shortly thereafter. See,
e.g., Christy Hoppe, Prison Devel oper Accused of Seeking Money to
Hel p Dallas Killer Escape, DALLAS MRNING NEws, Jan. 6, 1996, at 1A,
avai l able at LEXIS, News, Dallas Morning News File (|l oad date: Jan.
8, 1996). Although Irwin confirnmed in his deposition that he knew
about the foiled jailbreak plan in April 1996, the wretap
application did not provide Judge Walter with the details of this
di sturbing crine. Rather, the governnent advised only that G aham
had been indicted by the G and Jury in Harris County, Texas, for
one count of noney | aundering and one count of theft by sting.

21Def .’ s Mbt. Suppress Ex. 27 at 47. Shortly after the G ahans
began cooperating with federal authorities in Louisiana, AUSAs for
the Southern District of Texas warned Ilrwin to “[b]le careful
because you're reaching into a bad box of snakes.” |[|d. at 41.

22Def .’ s Mot. Suppress Ex. 2, 9/16/96 H'g Tr. at 30. Although
t he bankruptcy-court testinony was given nearly three nonths after
the i ssuance of the wiretap order, Irwin s Novenber 2000 deposition
establishes that the testinony concerning the G ahans’ credibility
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testinony at his deposition and in the bankruptcy-court establishes
that, beginning shortly after his first know edge of Patrick
Graham Irwin and other federal officials continuously viewed
Graham as an unreliable person whose informati on was worthless in
t he absence of independent corroboration.

Soon after becomng an informant, G aham proved that the
governnment’s distrust of himwas justified. In his deposition,
Letten characterized the governnent’s deal with the Grahans, which
was never reduced to witing, as an “informal cooperation agreenent
W th use/derivative use inmunity” covering only offenses commtted
in Louisiana.? The Grahans, however, wanted nultistate
transactional immunity, and, even though they did not receive it,
they represented to others that they had.?* In a My 23, 1996
letter to Charles Blau, AUSA Peter G Strasser conpl ained that the
Grahans had recently told attorney Dan Cogdell, who was

representing Patrick Graham in the Texas jail break prosecution,

was not based on fresh information but reflected, i nstead,
conclusions that Irwn reached during his April 1996 background
research on the G ahans.

2Def.’s Mot. Suppress Ex. 28 at 85. Use i munity—al so terned
use/derivative-use imunity—+s “[i]munity from the use of the
conpelled testinony (or any information derived from that
testinony) in a future prosecution agai nst the witness.” BLACK s LAw
DictTioNaRY 754 (7th ed. 1999).

2Transactional imunity is “[i]mmunity from prosecution for
any event or transaction described in the conpelled testinony.
This is the broadest formof imunity.” BLACK S LAW DiCTIONARY 754
(7th ed. 1999).
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that they had “‘immunity for (their) actions in Louisiana and

Texas, a representation that was, in Strasser’s words, “sinply
wong.”? Thus, less than one nonth after Patrick G aham began
cooperating, he was already m srepresenting his “deal” in an effort
to broaden the scope of the imunity conferred on him by the
gover nnent . 26

By virtue of his role in the investigation, Ceveland nust
have known t hat G-ahamhad provi ded fal se or m sl eadi ng i nformati on
about his cooperation/immunity agreenent; in fact, Strasser sent
Cl eveland a copy of his letter to Blau. Yet, in his June 26, 1996
affidavit, O eveland declared that Patrick G aham “has never been
known to provide false or msleading informati on” since he began
cooperating with the governnent. Because C evel and nay have neant
that G aham had not been known to provide false or msleading
information to the governnent (C eveland stated, in the preceding

sentence, that G aham“ha[d] provided information to Special Agents

of the FBI since April 30, 1996"), that declaration may not qualify

2AUSA Strasser was Ilrwin's imediate supervisor and had
participated in the initial nmeetings with Blau and the G ahans.
The letter appears in Brown’ s offer of proof as an exhibit to the
Novenber 2000 deposition of Janes B. Letten. See Def.’s Mot.
Suppress Ex. 29, Def.’s Ex. 106.

2%ln his Novenber 2000 deposition, Irwin acknow edged the
governnent’s initial concern that the Gahans would |ater
m scharacterize the deal: “[Did | think the G ahans for one m nute
woul d conme back , try to—+o say the deal was sonething other than
what it was? Absolutely.” Def.’s Mt. Suppress Ex. 27 at 43.
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as a deliberate falsehood, but it 1is certainly msleading.
Cl evel and knew t hat Graham was unreliable and that his nendaci ous
conduct continued even after April 30. |In assuring the nagistrate
that Graham had been truthful with the governnment for a two-nonth
period, O evel and suppressed that know edge and created the false
i npression that G ahamwas, in fact, reliable.

As Brown’ s counsel argues, if the governnent had disclosed its
know edge concerning the dishonesty and bad character of G aham
the district court may have refused to sign the wiretap order or
“requir[ed] the applicant to furnish additional testinony or
docunentary evidence in support of the application.”?” After all,
“I't is the magistrate who nust determ ne independently whether
there is probable cause . . . ."?% “He may question the affiant,
or summobn other persons to give testinony at the warrant
proceedi ng.”?® Muich of the information contained in the affidavit,
particularly the allegations concerning the genesis of the
extortion schene, was based on the uncorroborated statenents of
Graham If the issuing judge gave credence to those statenents, he
did so in reliance on the false inpression that G aham was
reliable. Thus, to prevent the affidavit from being m sl eading,

Cl evel and shoul d have advi sed the i ssuing judge that Patri ck G aham

2718 U.S.C. § 2518(2).
2Franks v. Delaware, 438 U. S. 154, 165 (1978).

2| d. at 166.
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was untrustworthy and that the governnent did not believe his
uncorroborated statenents. The om ssion of this information from
the affidavit reflects intentional msconduct or, at the very
| east, a “reckless disregard for the truth.”3

Brown al so alleges that C evel and m srepresented the content

of the consensual |y recorded conversations. There is a substanti al
showng tothis effect wwth respect to one i nportant segnent of the
May 8, 1996 conversation between G ahamand Brown. |n paragraph 30
of the affidavit, Ceveland recites the followng from that
conversati on:

GRAHAM .. . Ah, | want EDWN to be confortable,
okay? | can’t afford anything to go wong
wth this deal. Al right? So we’ve got to
get him whatever that portion is covered
first.

BROWN: Yeah. 3!

This recitation, a product of the governnent’s cal cul ated editing,
presents the excerpt as an acknow edgnent by Brown that Edw n
Edwards would receive a portion of the paynent that Brown was
seeking from Grahamand his partners. |In the actual conversation,
however, Brown conveyed a nuch different nessage. As indicated by

the ellipsis mark, Cleveland omtted the statenent and question

i medi ately preceding Brown’s affirmative response:

301d. at 155.
31Def.’s Mot. Suppress Ex. 5-B, Ceveland Aff.  30.
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GRAHAM . . . Ah, I want EDWN to be confortabl e,

okay? | can’'t afford anything to go wong on
this deal. All right? So we’ve got to get
him whatever that portion is covered first.
All I want to do is drag you out and |’ m not
gonna drag you out nore than 90 days on yours.
Ckay?

BROWN: Yeah. 32

Thus, it appears nore |likely that Brown was responding to the
|atter question pertaining to a delay in his paynent rather than
Grahamis first question regarding his (G ahams) desire to nmake
“EDW N’ confortable. More inportantly, Ceveland did not inform
Judge Walter as to the very next words spoken by Brown, which
contain a flat denial that any noney was goi ng to Edwards:
CRAHAM | just don’t . . . ah, you know, you never
have told ne what the . . . the . . . the

sharing ratio is.

BROWN: He doesn’t get any. | get it all. I want
hal f right away. *

During the renmai nder of their conversation that day, G aham
made several other attenpts to secure Brown’s acknow edgnent that
Edwards woul d be receiving a share of the extortion proceeds. In
my opi ni on, Brown’s subsequent i nconsi stent and anbi guous responses
failed to provide an adequate basis for reachi ng such a concl usi on
as a matter of probable cause, as opposed to a nere suspicion.

Al t hough analyzing the recorded conversations to determne

32Def.’s Mot. Suppress Ex. 7, 5/8/96 Tr. at 3.
33 d.
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Edwards’ s probable role is ultimately unnecessary to a di sposition
of Brown’s appeal, | conclude that the Ceveland affidavit omtted
the facts of Brown’s flat denial of the existence of an Edwards
portion and G ahanmis other wunsuccessful efforts with reckless
disregard for the truth and for the om ssions’ tendency to m sl ead
the magistrate. By burying this information and offering, in
corroboration of Grahanmis story, an excerpt that was m sl eadi ngly
edited and taken out of context, the governnent tried to nmake the
pr obabl e cause determ nati on appear unconplicated. The governnent
shoul d have afforded Judge Walter the opportunity to interpret and
weigh Brown’s denial and his anbiguous statenents within the
context of the entire conversation rather than m srepresenting a
single excerpt in order to conpel the court to decide inits favor.

For the foregoi ng reasons, | conclude that Brown satisfied the
first prong of the Franks test by making a substantial prelimnary
show ng that the governnent intentionally or recklessly omtted
facts fromthe warrant affidavit, causing the information actually
reported to be m sl eadi ng.

Turning to the second prong of Franks, Brown is not
constitutionally entitled to a hearing unless he shows that the
om ssions are material .3 “ldentifying intentional om ssions and

m sstatenents is not enough . . . .”"3% Qur inquiry, then, is

United States v. Meling, 47 F.3d 1546, 1554 (9th Cr. 1995).
35 d.
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whet her the reconstructed affidavit establishes probable cause to
bel i eve that Brown had committed or was conmitting a crine.3 W
reconstruct the G eveland affidavit by supplying the om ssions and
setting aside all of Gahanis allegations that are not
i ndependently corroborated. Because there remains sufficient
content inthe corrected affidavit to support a finding of probable
cause, the district court’s judgnent nust be affirned.

The Hobbs Act nmakes it a crine for anyone to obstruct, or
attenpt to obstruct, commerce by extortion.®® “The term‘extortion
means the obtaining of [(or attenpting to obtain)] property from
another, with his consent, induced by wongful use of actual or
threatened force, violence, or fear . . . .73 “Extortion by
wongful use of fear includes fear of economc harm”4° The

excerpts from and sumaries of the consensually recorded

%United States v. Bankston, 182 F.3d 296, 305-06 (5th Cir.
1999), rev’'d in part on other grounds, Ceveland v. United States,
531 U. S. 12 (2000). See also United States v. Stanert, 762 F.2d
775, 782 (9th Cr. 1985) (“Standing alone, [a defendant’s]
substantial prelimnary showng that the affidavit contained
reckl ess or deliberate falsities and omssions is insufficient to
warrant a Franks hearing. A defendant challenging an affidavit
must al so show that the affidavit purged of those falsities and
suppl enmented by the om ssions woul d not be sufficient to support a
finding of probable cause.”).

3’See Bankston, 182 F.3d at 305; Stanert, 762 F.2d at 782.
BSee 18 U.S.C. § 1951(a).
¥1d. § 1951(b)(2).

“OUnited States v. Tonblin, 46 F.3d 1369, 1384 (5th Cir. 1995).
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conversations that woul d appear in the corrected affidavit provide
i ndependent corroboration for the follow ng aspects of Gahams
story: (1) Cecil Brown was attenpting to obtain property (noney)
from G aham and his associates with their consent;* (2) Brown
t hreat ened G-raham and his associates with econom c |oss; and (3)
Grahamis group took the threats seriously, and it was reasonable
for themto do so, because of Brown’s close relationship with Edw n
Edwar ds. For exanple, in a June 7, 1996 conversation, which is
recounted in the affidavit, Brown warned G ahamthat he should be
receiving a call fromthe Secretary of the Loui siana Departnment of
Corrections. | agree with Judge Jones that “the inport of this
threat is clear: The Louisiana Departnent of Corrections could
delay the Jena prison project; and if Gaham and his partners
wanted their sale to proceed as planned, they should consider
increasing the noney paid directly to Brown.”%  Nbreover, the
reconstructed affidavit, taken as a whol e, woul d supply reasonabl e
grounds for believing that G aham and his group feared that Brown

woul d make good on his threats to delay the project if he did not

“1Grahamwas a Texas citizen representing a Texas corporation,
Vi ewpoi nt  Devel opnent Corporation, that had an interest in a
private prison project in Louisiana; thus, the “effect on
interstate commerce” elenent of the Hobbs Act was undoubtedly
satisfied. See United States v. Villafranca, 260 F.3d 374, 377
(5th Gr. 2001) (stating that “the Hobbs Act’s required effect on
interstate commerce is identical wwth the requirenents of federal
jurisdiction under the Commerce C ause”).

20p, at 21-22.
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receive a satisfactory anount of noney. Put differently, the
content remaining in the affidavit woul d establish probabl e cause
to believe that Brown had coommtted, was commtting, or was about
to commt a Hobbs Act violation. Because a valid wretap order

could issue on the basis of the reconstructed affidavit, no
hearing is required” under Franks.*

In conclusion, Brown’s offer of proof convinces ne that the
governnment knew Patrick G aham was untrustworthy at the tine it
applied for the wretap order. It is also evident that the
governnent carefully <crafted its application, omtting its
assessnent of Grahanmis credibility as well as key facts concerning
his m sdeeds, in an effort to prevent Judge Walter fromreaching a
simlar view on the issue of G ahamis trustworthiness.
Furthernmore, through intentional or reckless omssion, the
Cl evel and affidavit m srepresented the corroborative strength of at
| east one excerpt fromthe recorded conversations. Such conduct
falls short of the ethical standards that the governnent should
observe when it seeks authorization to intrude so profoundly on the
privacy of its citizens. But these findings are of no benefit to
Brown under the Franks standard because he failed to show that the
reconstructed affidavit is not sufficient to support a finding of
probabl e cause. Perhaps identifying false statenents and

del i berate or reckless om ssions by an affiant that tend to m sl ead

“Franks v. Delaware, 438 U. S. 154, 172 (1978).
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an i ssuing judge should be enough to entitle a crimnal defendant
to an evidentiary hearing on a notion to suppress, but the Suprene
Court has determ ned otherwise. Under the rigid test established

in Franks, the district court properly denied Brown’s request.
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