IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30373

COMVERCE AND | NDUSTRY | NSURANCE COVPANY,

Plaintiff
vVer sus
CRI NNELL CORPORATI ON, Etc.; ET AL.,

Def endant s,
| AN DAVI D MCAUSLI N, Etc.; ET AL.,

Plaintiffs,

| NDEMNI TY MARI NE ASSURANCE CO. LTD.; SPHERE DRAKE | NSURANCE PLC;
LONDON & EDI NBURGH | NSURANCE CO. LTD.; COWMMERCI AL UNI ON ASSURANCE
PLC, TERRA NOVA | NSURANCE CO LTD.; THE YORKSHI RE | NSURANCE CO.
LTD.; CORNHILL | NSURANCE PLC, OCEAN MARI NE | NSURANCE CO. LTD.:
SKANDI A MARI NE | NSURANCE COVPANY (U. K.) LTD.; AXA MARI NE & AVI ATI ON
| NSURANCE (U.K.) LTD.

Pl aintiffs-Appellants
vVer sus
CRI NNELL CORPORATI ON, Etc.; ET AL.

Def endant s

CI TY OF NEWORLEANS, | ndividually and doi ng business as City of New
Ol eans Fire Departnent

Def endant - Appel | ee

Appeal fromthe United States District Court
for the Eastern District of Louisiana

February 1, 2002
Bef ore DUHE, W ENER, and BARKSDALE, Circuit Judges.
WENER, Circuit Judge:



Plaintiffs-Appellants are i nsurance conpanies (collectively,
“the Insurance Conpanies”) which brought a subrogation suit

against, inter alia, Defendant-Appellee Cty of New Ol eans (“the

City”) to recover paynents that they had nade to their insured for
| osses incurred in a warehouse fire. The Insurance Conpani es now
appeal the district court’s grant of the City’s notion for summary
judgnent based on Louisiana's discretionary function inmmunity
statute, La. RS 9:2798.1 (“R S. 9:2798.1").! Concluding that the
| nsurance Conpani es successfully rai sed genui ne i ssues of materi al
fact on the first prong of the test used to determ ne whether R S
9:2798.1 applies, we reverse the grant of summary judgnent and
remand the case for further proceedings consistent wth this
opi ni on.
| . Facts and Proceedi ngs

West Coast Liquidators (“WCL"”) operated a vast warehouse in
eastern New Ol eans and used it as a distribution center to serve
the retail outlets of McFrugal’s Bargains-O C oseouts, Inc.
(“MacFrugal "s”) in the southeastern United States. Early on the
morni ng of March 21, 1996, WCL enpl oyees called the New Ol eans
Fire Departnent (“NOFD’) after discovering a fire in the portable
storage racks in the warehouse. The heat-activated sensors for the
automatic sprinkler systemwere |ocated on the high ceiling, nore
than 50 feet above the portable shel ves where the fire had started.

This allowed the fire grow and spread for sonme 20 m nutes before

P LA Rev. STAT. ANN. § 9:2798.1 (West 1997).
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the tenperature at the ceiling rose sufficiently to activate the
sprinkler system

The result was a five-alarm fire. Four engines and | adder
trucks were dispatched initially, but a total of 17 engine
conpanies ultimately participated. In the course of fire-
suppression efforts, the NOFD called on the local electrical
utility conmpany, New Ol eans Public Service, to turn off all power
to the building, after first confirmng that doing so would not
deactivate the sprinkler system The NOFD | ater ordered the power
restored, but did so without first either having the electrica
system checked by an electrical engineer or obtaining a permt.
During the course of its continuing fire-suppression efforts
followng its declaration that the fire was “under control,” the
NOFD ordered the automati c sprinkler systemturned off in an effort
to reduce the water damage to nerchandise in the areas of the
war ehouse that were unaffected by the fire. |In addition, the NOFD
commander at the scene ordered that the |arge bay doors of the
war ehouse be opened to ventilate the building, notw thstanding a
wind velocity in excess of 20 m | es per hour.

The firefighters continued their fire-suppression activities,
finally declaring the fire “out” at 11:54 a.m and thereafter
conducting “overhaul” activities —the search for still-snol dering
materials or “hot spots” that were not conpl etely extingui shed and
could re-ignite. In this search, however, they did not inspect the
upper | evels of the 65-foot fixed racks (which covered the majority

of the warehouse), but confined their search to the shorter



portable racks. Six mnutes after declaring the fire out —j ust
bef ore noon —the NOFD returned responsibility for the facility to
WCL enpl oyees and departed, |eaving one engine and a conpany of
four firefighters as a fire watch. Wen the NOFD |eft, the bay
doors were still open and the automatic sprinkler systemwas stil
of f.

At 2:20 p.m, the fire rekindled in the upper |evel of the
fi xed racks, over 275 feet away fromthe area of the first fire.
As the I nsurance Conpani es put it, “[without any sprinkler system
and with the wi nd bl ow ng through the open doors, the fire quickly
spread and destroyed the warehouse and its contents.”

The first fire was determ ned to have resulted fromarson, but
the cause of the later fire is disputed. Mterials ignited by the
first fire mght have re-ignited, or the second fire m ght have
resulted from the re-energizing of the electrical power rails
followng the first fire. In any event, the |Insurance Conpanies
paid the full claimsubmtted by their insured for the | oss of the
mer chandi se in the warehouse, then filed this subrogation suit to
recover their paynents from the parties the |Insurance Conpanies
allege were actually responsible for the loss — including the
City, which the Insurance Conpanies insist was vicariously liable
for the acts of NOFD personnel.

The Insurance Conpanies alleged that the NOFD s negli gent
actions and omssions included: (1) attenpting to restore
electrical power before an electrical inspection had been

conducted, in violation of code and policy; (2) turning off the



sprinkler systemw thout posting personnel with two-way radios at
the sprinkler valves, in contravention of a specific regulation;
(3) opening the | arge bay doors before the fire was decl ared out,
despite w nd velocities of 21 nph; (4) failing to “overhaul” any of
the upper |evel racks even though they had been subjected to
i ntense heat; and (5) departing the scene “under these conditions”
wthin six mnutes after declaring the fire out, w thout | eaving
adequat e personnel and equi pnent for a fire watch.

The Cty filed a notion for summary judgnent based on its
contract with WCL, but that notion was ultimately denied in
response to the Insurance Conpanies’ notion for reconsideration.
The Gty then filed a second notion for sunmary judgnent, this one
based on two Louisiana statutes that immunize the Gty and its
enpl oyees fromcivil suits for damages based on al |l egati ons of acts
negligently taken in the course of their duties: (1) RS. 9:2798.1
(forbidding the inposition of liability on public entities or their
enpl oyees when they perform policynmaking or discretionary acts
within the course and scope of their | awful powers and duties), and
(2) RS. 9:2793.1 (denying a cause of action against a public
entity for damage caused by renedi al acts reasonably taken to abate
a public enmergency). The district court granted this second notion
for summary judgnent, ruling that the Cty was imune from suit

under R S. 9:2798.1.2 The district court denied the I|nsurance

2 The district court deternmned that it was “unnecessary to
consider the application of public enmergency i munity conferred
by Section 9:2793.1,” after the court decided that the
firefighters’ decisions were grounded in policy considerations,
thus earning i mmunity under 9:2798. 1.
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Conpani es’ notion for reconsideration or relief fromjudgnent, or,
in the alternative, certification of the judgnent as final for
i mredi at e appeal . After all other defendants in the case were
di sm ssed through settlenent, voluntary dismssal, or summary
judgnent, the Insurance Conpanies’ appeal of sunmary judgnent in

the Gty s favor becane ri pe.

1. Analysis

A. Standard of Revi ew

W review a grant of summary judgnent de novo, applying the

sane standard as the district court.3 A notion for sunmary
judgnent is properly granted only if there is no genuine issue as
to any material fact.® An issue is material if its resolution
could affect the outconme of the action.® In deciding whether a
fact issue has been created, we nust view the facts and the
inferences to be drawn therefromin the Iight nost favorable to the
nonnovi ng party.?®

The standard for sunmary judgnent mrrors that for judgnent as

a matter of law ’ Thus, the court nust review all of the evidence

S Morris v. Covan Wirld Wde Mving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

“* Fed. R Cv.P. 56(c); Celotex Corp. v. Catrett, 477 U. S
317, 322 (1986).

5> Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

6 See (A abi sionptosho v. City of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

" Celotex Corp., 477 U.S. at 323.
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in the record to which the parties invite the court’s attention,?
but make no credibility determ nations or wei gh any evidence.® In
reviewing all the evidence, the court nust disregard all evidence
favorable to the noving party that the jury is not required to
believe, and should give credence to the evidence favoring the
nonnmoving party as well as that evidence supporting the noving
party that is uncontradicted and uni npeached. °

We also review the district court’s interpretation of state
statutes de novo, “resolving questions of Louisiana |aw ‘the way
t he Loui si ana Suprene Court would interpret the statute based upon

prior precedent, legislation, and relevant commentary.’”!

B. Discretionary Function Imunity and the Berkovitz Test

Article XIl, Section 10 of Louisiana’ s Constitution provides:

(A) No Immunity in Contract and Tort. Neither the state,
a state agency, nor a political subdivision shall be
imune fromsuit and liability in contract or for injury
to person or property.

(C Limtations.... Not wi t hst andi ng Par agraph (A)...,
the legislature by law may limt or provide for the
extent of liability of the state, a state agency, or a
political subdivision in all cases, including the
circunstances giving riseto liability and the kinds and
anounts of recoverabl e danmages. [ Enphasis ours.]

8 See Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 915 n. 7
(5th Gr. 1992), cert. denied, 506 U S. 832 (1992).

° Reeves V. Sanderson Plunbing Products, Inc., 530 U S. 133,
150 (2000).

0 1d. at 151.

11 Stephens v. Wtco Corp., 198 F.3d 539, 541 (5th Cr
1999) (quoting QOccidental Chemcal Corp. v. Elliott
Tur bonmachinery Co., Inc., 84 F.3d 172, 175 (5th Gr. 1996)).
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The legislature did provide for alimtation of liability in RS

9:2798.1, which states:

§ 2798.1. Pol i cymaking or discretionary acts or
om ssions of public entities or their officers or
enpl oyees

A. As used in this Section, “public entity” neans and
i ncludes the state and any of its branches, departnents,
of fices, agenci es, boards, commi ssions,
instrunmentalities, officers, officials, enployees, and
political subdivisions and the departnents, offices,
agenci es, boar ds, comm ssi ons, instrunentalities,
officers, officials, and enployees of such political
subdi vi si ons.
B. Liability shall not be inposed on public entities or
their officers or enployees based upon the exercise or
performance or the failure to exercise or performtheir
pol i cymaki ng or discretionary acts when such acts are
within the course and scope of their |awful powers and
duti es.
C. The provi sions of subsection B of this Section are not
appl i cabl e:
(1) To acts or om ssions which are not reasonably
related to the legitimte governnental objective
for which the policymaking or discretionary
function exists; or
(2) To acts or om ssions which constitute crim nal,
f raudul ent, mal i ci ous, i ntentional, willful,
out rageous, reckless, or flagrant m sconduct.

Loui si ana courts have noted repeatedly that the discretionary
function immunity provided by RS 9:2798.1 is “essentially the
sane” as the discretionary function inmmunity provided within the
Federal Tort Cains Act (“FTCA"), in 28 US. C. § 2680(a).!? In
determ ning whether R'S. 9:2798. 1 immunity applies in a particul ar

case, Louisiana courts turn consistently to Berkovitz v. United

12 See, e.qg., Fower v. Roberts, 556 So.2d 1, 15 (La.
1989); Taylor v. Gty of Shreveport, 653 So.2d 232, 240 (La. App.
2d Cr. 1995); Kniepp v. Cty of Shreveport, 609 So.2d 1163,
1165-66 (La. App. 2d Cr. 1992); Insley v. Titan Insurance Co.
589 So.2d 10, 13 (La. App. 1st Cr. 1991).
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States,® the U S. Suprene Court case that established the two-step
test for the applicability of 8 2680(a). Berkovitz explains the
first step of the test as foll ows:

“[I]t is the nature of the conduct, rather than the
status of the actor that governs whether the
di scretionary function exception applies in a given
case.” In examning the nature of the challenged
conduct, a court nust first consider whether the action
is a matter of choice for the acting enployee...

[ C] onduct cannot be discretionary unless it involves an
el enent of  judgnent or choice. ... Thus, t he
discretionary function exception will not apply when a
federal statute, requlation, or policy specifically
prescribes a course of action for an enployee to foll ow
Inthis event, the enpl oyee has no rightful option but to
adhere to the directive. And if the enpl oyee’s conduct
cannot appropriately be the product of judgnment or
choice, then there is no discretion in the conduct for
t he discretionary function exception to protect.?

If, however, there is no statutory, regulatory, or procedural
policy directive dictating the enpl oyees’ course of conduct, then
——»but only then —is the court to proceed to the second step of
the test:

[ Al ssum ng the chal | enged conduct invol ves an el enent of

judgnent, a court nust determ ne whether that judgnent is
of the kind that the di scretionary functi on exception was

designed to shield. The basis for the discretionary
function exception was Congress’ desire to “prevent
j udi ci al ‘ second- guessi ng’ of | eqgislative and

adm ni strative decisions grounded in social, econonic,
and political policy through the nmediumof an action in
tort.” The exception, properly construed, therefore
protects only governmental actions and deci si ons based on
consi derations of public policy.?*

13 486 U.S. 531 (1988).

14 1d. at 536 (quoting United States v. Varig Airlines, 467
U S 797, 813 (1984)) (internal citations omtted) (enphasis
added) .

15 1d. at 536-37 (quoting Varig, 467 U S. at 814) (internal
citations omtted) (enphasis added).



Only if the discretionary act was grounded in social, economc, or
political policy, then, does the discretionary function exception
i muni ze the public entity (or enployee) fromsuit; otherw se the
suit may go forward.

In the instant case, the district court applied the first step
of the Berkovitz test and concluded that the firefighters’ actions
were not mandated by statute, regulation, or policy. The court
then proceeded to the second step of the Berkovitz test. At that
stage, the court considered the Gity's proffered policy reasons for
the NOFD s conduct at the fire, including the propositions that the
| anguage of the City's charter “reveals [that] the need for
discretion is based on conpeting concerns for the preservation of
life and safety and the protection of private property”; that the
superintendent of fires has discretion to respond to energency
situations; that in responding to energencies, the superintendent
must assign priorities to public safety and property, and face
situations in which concerns for human life or safety outweigh
concerns for preservation of property; and that, by inplication,
these were the policy considerations “animating” the firefighters’
conduct at the warehouse fire. The district court rejected the
| nsurance Conpani es’ argunent that sinply because their superiors
were vested with this discretionary authority did not nean that the
firefighters, working on an “operational” Ilevel, were also
expressly guided by these policies. In concluding that the
discretionary function immunity statute did apply, the court

summari zed its findings:
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Here, the Cty advances Ilegitimate policy concerns
simlar tothose articulated by the Gty of Shreveport in
[Kniepp v. City of Shreveport?®]. Plaintiffs, however,
fail to raise a genuine issue of material fact that the
deci si ons made by NOFD regardi ng the MacFrugal s fire are
not susceptible to the policy considerations aninmating
the broad grant of authority conferred on NOFD by the
charter.... In so concluding, this Court observes that
“[t]he sovereign authorities ought to be left free to
exercise their discretion and choose the tactics deened
appropriate without worry over possible allegations of
negl i gence.” Therefore, the Court finds that NOFD s
actions were grounded in policy.

The I nsurance Conpani es argue that the district court erred in
concl udi ng, at the sunmary judgnent phase of the case, that (1) the
firefighters were not subject to directives, and (2) their
di scretionary actions were in fact grounded in policy. As

explained in our d

novo application of the Berkovitz test bel ow,

we agree with the I nsurance Conpanies that there is a genuine fact
question whether the firefighters’ conduct was dictated by statute
or fire departnent procedural policy. Consequently, the sumary
judgnent stage of the litigation is sinply too early to determ ne
whether the City is entitled to discretionary function imunity

under R S. 9:2798. 1.

C. Application of the Berkovitz Test

Step One: Did a statute, requlation, or policy dictate the

firefighters' course of action?

The | nsurance Conpanies contend that particular regul ations
and discrete NOFD fire policies dictated the procedures for the

firefighters to follow at the warehouse fire, and that the

16 609 So.2d 1163 (La. App. 2d Gir. 1992).
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firefighters violated them |In particular, the |Insurance Conpani es
insist that the firefighters were obligated (1) to have an
el ectrical engineer inspect the warehouse’s electrical system and
issue a permt before ordering the restoration of power to the
war ehouse; and (2) to post personnel at each of the sprinkler
val ves when the automatic sprinklers were deactivated and have the
firefighters remain at these posts until the automatic sprinkler
system was re-activated. Differing wwth the district court, we
conclude that the Insurance Conpanies have denonstrated the
exi stence of a genuine question of material fact: whet her an
ordinance or fire departnent procedural policy dictated the
firefighters conduct wth respect to restoring power to the
war ehouse. Accordingly, we need not address the question whether
the firefighters’ conduct with respect to the deactivation of the
automatic sprinkler system may have been dictated by regul ation,
statute, or procedural policy.

The I nsurance Conpanies argue that the New Ol eans buil ding
code and fire departnent procedural policy inposed an obligationto
have an el ectrical engineer inspect the building and to obtain a
permt before the electricity could be turned on again. The New
Ol eans buil ding code applicable at the tinme of the fire provided
that no repair or alteration of electrical equipnent shall be

conmenced before obtaining an el ectrical inspection and a permt.?

7 Article 2716 of the New Ol eans Anendnents to the 1994
Standard Buil ding Code stated that “[e]very Cass ‘A certificate
hol der proposing to install, repair or alter any electrical
equi pnent or wires designated to carry electricity at a potenti al
of forty-nine (49) volts or nore for any purpose or service in or

12



In addition, Fire Captain Wayne Verges stated enphatically in his
deposition that it is the fire departnent’s procedural policy not
to restore power:

A If I can reiterate, on that policy that we have, it
is our policy to, you know, have the electric shut
off tothe building. And we're not to re-enerqgize,
you know, the building without —well, we don't
re-enerqize. NOPSI or Entergy or whatever,
whoever, vyou know, kills the power and they restore
it. Now,_ we'll kill the power intinmes of life and
linb, vyou know, in danger, vyou know, prior to
Entergy arriving. But as far as re-enerqgi zing, we
don't.

Q In other words, as best you recall or understand
standard operating procedure to be within the Fire
Departnment, that once the electricity is elimnated
to the building by Energy or NOPSI, whichever, —

A Uh-huh (affirmatively).

Q — the Fire Departnent nornmally would not ask
Entergy to restore power? s that what you're
telling ne?

A Correct.

Q And the reason for that policy is both for the
safety of the firenmen who nmay be inside the
buil ding, correct? That’'s one reason?

A Uh-huh (affirmatively).

Q Correct?

A Correct.

Q And secondly is that the Fire Departnent doesn’t
know what danage nay have been sustained by the
el ectrical systemduring the fire. Correct?

A Correct.

[ Enphasi s ours. ]
The likelihood that this was the fire departnment’s procedura

policy is further strengthened by the deposition testinony of Larry

on any building or premses, shall file an application for a
permt with the Electrical I|Inspection Bureau of the Departnent of
Safety and Permts.... No work may be comenced until the permt
application is approved and the acceptance is acknow edged by the
El ectrical I|nspection Bureau, except when failure to comence the
work would be life threatening or the work is an energency due to
a disaster or any uncontrolled event or occurrence.”
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Chan, the City's Chief Electrical Inspector, which was offered by

the I nsurance Conpanies in support of their position:

Q

O >

O >

If power was ternmnated to that facility on the
nmorning of the fire at the request of the Fire
Departnment and Entergy in fact turned off the
power, is the normal practice or the proper
practice that pri or to the facility being
reenerqgi zed [sic], that your departnent has to go
to that facility to give its approval before
Entergy can re-enerqgize the property?

| would say that’s the normal practice.

Ckay. Normal practice. |s there any type of codal
requi renent inposed by the Gty with respect to re-
energizing a property after the power to the
facility has been turned off as a result of a fire?
As | say, a normal practice is that it goes through
Departnent of Safety and Permts, the Electrica
Division. | don’t know if any other agencies has
[sic] the right or not to do the sane.

So you don’t know if the Fire Departnent has the
right to tell the utility conpany to turn on and
off the power? |Is that what you re sayi ng?
Correct.

If | were to tell vyou that the Fire Departnent
instructed that the power be turned off and then
turned back on again at those tinmes that |
mentioned earlier, and if there was no one from
your department there, that would not be, to use
your words, the nornal practice. Is that correct?
Correct. They normally order it off, but | —I am
not aware of themputting it back on.

VWat is the reason why vou follow the norma
practice or what is the rationale for the norma

practice?
VWll, in our departnent, | nean throughout the
years, | mean, as chief | just picked up from

practices that have been done, but it’s not just a
practice. The fact is that when power is off, they
are required to nake an inspection to nmake sure
it’s safe to re-energize it. And when you file a
permt application, that’'s got to cone through us
and we’re the ones that have to approve it to
Ent er gy.

[ Enphasi s ours. ]

In the face of

these clear mandates from the buil ding code and

| ong-established NOFD policy, continues the argunent of the

| nsurance Conpani es, NOFD firefighters ordered the power restored
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W thout the requisite inspection, after they had ordered it turned
off in the first place.

Wth respect to the building code provision, the parties
di sagree whether it applies during fire energencies (the Cty
contends that it does not) and whether a fire energency conti nued
to exist by the tinme that attenpts were nade to re-energi ze the
building (the Cty contends that there was). As for the NOFD
policy, the City chall enges Chan’s deposition testinony by pointing
to other excerpts and arguing that Chan actually did not know how
a situation involving the NOFD s re-energi zi ng of a building should
be handl ed. As the Insurance Conpanies note, however, the CGty’'s
contention is pregnant with its failure to address the testinony of
Captain Verges at all

Fromthe foregoi ng we concl ude that the parti es have joi ned on
at least three genuine issues of material fact: (1) D d the
buil ding code provision that requires a permt before restoring
power to a building apply in fire energencies; (2) was there still
a fire enmergency at the tine attenpts were nade to re-energi ze the
bui I ding; and (3) regardl ess of whether the ordi nance applied, was
it NOFD policy to refrain from restoring power after having it
turned off during fire-suppression efforts. This, coupled with the
fact that at |east one theory of the second fire' s rekindling
inplicates the re-energizing of the building, forces us to concl ude
that the district court erred when it determned at the summary
judgnent stage that the firefighters’ conduct was not dictated by

statute, regulation, or policy.
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As the Berkovitz Court explained, the discretionary function
exception applies only when a court determnes that (1) a statute,
regul ation, or policy did not dictate the actor’s conduct, and (2)
the actor’s conduct was grounded in social, economc or public
policy. The I nsurance Conpani es have denonstrated t he exi stence of
a genui ne issue of material fact with respect to the first step of
the Berkovitz inquiry. At this prelimnary summary judgnent phase
of this lawsuit, therefore, the district court cannot advance to
the second step of the Berkovitz test, and the City cannot be
afforded the i munity provided by R'S. 9:2798.1.18 Accordingly, we
reverse the district court’s sunmary judgnent and renmand the case
for further proceedings consistent with this opinion.?°

REVERSED and REMANDED

8 Denial of inmmnity under R S. 9:2798.1 at the summary
judgnent stage of this litigation does not, however, preclude the
possibility that the Cty could yet be found to be i nmune under
this statute after a conplete finding of facts.

19 As we observed in note 2, supra, the district court
declined to reach the question whether the public energency
immunity conferred by RS. 9:2793.1 m ght apply, when it granted
summary judgnent in the CGty's favor based on R S. 9:2798.1. W
express no opi nion about whether R S. 9:2793 may yet be found to
protect the City fromsuit or liability when further proceedi ngs
are had in the district court.
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