REVI SED JUNE 18, 2002
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30306

CHEVRON USA | NC,
Pl ai ntiff-Counter Defendant-Appell ee,
vVer sus
SCHOOL BOARD VERM LI ON PARI SH,

Def endant - Count er C ai mant - Appel | ant

TEXACO | NC, TEXACO EXPLORATI ON & PRODUCTI ON | NC. ,

Pl ai ntiffs-Counter Defendants-Appell ees,
vVer sus
SCHOOL BOARD VERM LI ON PARI SH,

Def endant - Count er C ai mant - Appel | ant

AVMERADA HESS CORP,

Pl ai ntiff-Counter Defendant-Appell ee,
vVer sus
SCHOOL BOARD VERM LI ON PARI SH,

Def endant - Count er C ai mant - Appel | ant




UNION O L CO OF CALI FORNI A,

Pl ai ntiff-Counter Defendant-Appell ee,
vVer sus
SCHOOL BOARD VERM LI ON PARI SH

Def endant - Count er C ai mant - Appel | ant

MOBIL OL CORP, MOBIL OL EXPLORATI ON &
PRODUCI NG SOUTHEAST | NC.

Pl ai ntiffs-Counter Defendants-Appell ees,
ver sus
SCHOOL BQOARD VERM LI ON PARI SH

Def endant - Count er C ai mant - Appel | ant

EXXON MOBI L CORP

Pl ai ntiff-Counter Defendant-Appell ee,
vVer sus
MARSHALL W GUI DRY,

Def endant - Count er C ai mant - Appel | ant

EXXON MOBI L CORP

Pl ai ntiff-counter Defendant-Appell ee,



ver sus
SCHOCOL BOARD VERM LI ON PARI SH,

Def endant - Count er C ai mant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Loui siana

June 17, 2002
Bef ore GARWOOD, DeMOSS and DENNI'S, G rcuit Judges.
GARWOOD, Circuit Judge:

Chevron USA, Inc., Texaco, Inc., Anerada Hess Corporation,
Union Q| Conpany of California, Mbil QI Corporation, and Exxon
Mobi | Corporation (collectively the G| Conpanies) filed individual
suits for declaratory judgnent against defendant-appell ant
Vermllion Parish School Board (the School Board). Exxon Mobi |
Corporation also filed a declaratory judgnent suit against
def endant - appel | ant Marshall W Quidry (GQuidry). (The School Board
and Guidry are hereinafter referred to collectively as the Royalty
Omers or the appellants.) These suits were filed in the United
States District Court for the Wstern District of Louisiana
pursuant to that «court’s diversity jurisdiction and were
consol i dated bel ow. The Royalty Omers appeal the district court’s
grant of partial sunmmary judgnent in favor of the G| Conpanies.
Because we find that there is no appeal abl e order properly before

us, we dism ss the appeal.



Facts and Proceedi ngs Bel ow
The Royalty Omers are |essors who have royalty interests
pursuant to mneral leases with the Q1 Conpanies. I n January
1999, the Royalty Owmers sent individual letters to the Ql
Conpani es al | egi ng under paynent of royalties on natural gas |iquids
production and demandi ng accounting and paynent to Royalty Omers

and “all simlarly situated royalty owners - all royalty and
overriding royalty owners to whom you pay gas royalties in
Louisiana.” In July 2000, the Royalty Omers sent simlar demand
letters all eging underpaynent of dry gas royalties.

In February 2000, pursuant to 28 U S C. § 2201, the Gl
Conpanies filed their suits seeking declaratory judgnent that,
inter alia, the natural gas liquids demand letters were not
ef fective under section 137 of the Louisiana Mneral Code to give
the required witten notice on behalf of the unnaned “simlarly
situated royalty owners.” The G| Conpani es’ conplaints were | ater
anended to include the dry gas demand letters. The Q1| Conpanies
nanmed only the School Board and Guidry individually as defendants.

The O | Conpanies did not purport to sue a putative class of “al

simlarly situated royalty owners” or any other putative cl ass.
The School Board and Guidry each filed an answer on behal f of

itself or hinmself and also a counterclaim “individually and as

representative of aclass of all others simlarly situated” agai nst

each of the G| Conpani es conpl ai ni ng of under paynent of royalties



on natural gas liquids and dry natural gas production. The cases
were all consolidated. The record reflects that a notion by the
School Board for leave to extend the tinme to file a notion for
class certification was nade and granted. So far as the record
reflects, no notion for class certification was ever filed and the
district court never rul ed upon any such noti on and never expressly
purported to grant or deny class certification.?

By order dated and entered January 29, 2001, the district
court issued a nenorandum ruling and entered partial sumary
judgnent in favor of the G| Conpanies. Before the court were
cross-notions for partial summary judgnent. The district court
identified the two issues before it as

“(1) whether the demand |etters submtted by the Royalty

Omers pursuant to the Louisiana M neral Code constitute

the required witten notice for a class of conpl ai nants,

the ‘putative class’ and (2) whether the contents of the

demand |l etters were adequate or sufficient to put the Q|

Conpani es on notice of the clains of the Royalty Oaers

individually, as well as the putative class.” Chevron

USA, Inc. v. Vermllion Parish School Bd., 128 F. Supp.

2d 961, 964 (WD. La. 2001).

However, the court only analyzed and only ruled upon the first
i ssue. The district court held that the demand letters were

“legally insufficient to serve as witten notice on behalf of

unnaned royalty owners under article 137 of the Louisiana M neral

!Nor does the record refl ect any notice, or order directing noti ce,
to cl ass nmenbers or any desi gnati on of the School Board or Guidry or
anyone el se as a class representative.
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Code.” 1d. at 968.2 The court’s judgnent granted the notions for
partial summary judgnent filed by the G| Conpanies and deni ed the
cross-notions filed by the Royalty Owmers. 1In the sane order, the
district court certifiedits ruling as a final judgnent pursuant to
Rul e 54(b) of the Federal Rules of G vil Procedure. The Royalty
Omers on February 22, 2001 filed their notice of appeal fromthe
January 29, 2001 order and judgnent. All the parties expressly
agree that the district court’s ruling did not address or resolve
t he questi on whether the demand I etters were sufficient to give the
G| Conpanies notice, under section 137 of the Louisiana M neral
Code, of the clainms of the Royalty Omers as individuals.
Di scussi on

The parties assert that we have jurisdiction over this
appeal pursuant to 28 U.S.C. 8 1291. This court is obliged to
exam ne the basis of its own jurisdiction, sua sponte if
necessary. Thonpson v. Betts, 754 F.2d 1243, 1245 (5th G
1985). We do not have jurisdiction to hear this appeal because

there is no appeal abl e order properly before us.

2Article 137 of the Loui si ana M neral Code, La. R S. 31: 137, enact ed
in 1974 effective January 1, 1975, provides as follows:

“8 137. Nonpaynent of royalties; notice prerequisite to
judi cial demand

|f a mneral |essor seeks relief for the failure of his
| essee to make tinely or proper paynent of royalties, he nust
give his lessee witten notice of such failure as a
prerequisitetoajudicial demand f or danages or di ssol ution
of the lease.”



The only parties before us are the School Board and Guidry
as appellants and the Q1 Conpanies as appellees. Counsel for
the appellants do not claimto be in this court as court
appoi nted representatives of any class of simlarly situated
royalty owners; nor do they claimor purport to be appealing a
denial of class certification. The appellants press their
argunent that the demand letters provided sufficient notice on
behal f of the putative class and urge that the district court
erred in holding that they were insufficient to provide such
noti ce under the Louisiana Mneral Code. The School Board and
Quidry individually lack standing to present this argunent. The
district court, in the order that it certified pursuant to Rule
54(b), made no ruling that was binding on the appellants
individually. The court did not rule that the denmand letters
were insufficient as to the appellants’ clains; it nerely ruled
that the letters were insufficient as to clains on behalf of a
putative class (of royalty owners not naned in the letters) that
did not include appellants. No putative class was ever certified
and none is before us. The district court’s ruling had no effect
on the rights of the appellants who are before this court to
pursue their individual clains. Nor does the district court’s
order affect the rights of appellees vis-a-vis any nenber of any
putative cl ass, because no nenber of any putative class was

before the district court (and none is before this Court) since



no class action was certified, and hence no nenber of any
putative class is bound by the judgnent.

Arguably, the district court’s order was a de facto deni al
of class certification (although the parties have not treated it
as such, and no notion for class certification was ever filed).
But reading the order in that |ight would not ultimately change
our finding of no jurisdiction, even assum ng that appellants, as
putative class representatives, would have standing to appeal a
denial of class certification. A decision denying class
certification is interlocutory in nature. Calderon v. Presidio
Val l ey Farnmers Ass’'n, 863 F.2d 384, 389 (5th Gr. 1989). 28
US C 8§ 1292(b) governs the appealability of interlocutory
deci sions and parties nmay not resort to 28 U S.C. § 1291 and Rule
54(b) to nmake such a deci sion appeal able. See DeMelo v. Wol sey
Marine Industries, Inc., 677 F.2d 1030, 1032 (5th Gr. 1982).
“Section 1292(b) and Rule 54(b) are nutually exclusive.” Id.
(quoting 10 Wight & MIler, Federal Practice and Procedure:
Civil 88 2656, at 43 (1973)).

Federal Rule of G vil Procedure 23(f) also provides for
appeal of a denial of class certification.® Section 1292(hb)

provides that, for an interlocutory decision to be appeal abl e,

SRul e 23(f) statesinrelevant part: “Acourt of appealsmay inits
di scretion permt an appeal froman order of the district court granting
or denying class actioncertificationunder thisruleif applicationis
made to it within ten days after the entry of the order.” (enphasis
added) .



the district court shall “state in witing” that “such order
i nvol ves a controlling question of law. . . and that an
i mredi ate appeal fromthe order may materially advance the
ultimate termnation of the litigation.” Both Section 1292(Db)
and Rule 23(f) require that the party seeking appeal of the order
make application to the court of appeals within ten days of the
entry of the order and that the court of appeals may, inits
di scretion, grant perm ssion for such appeal. Even if the
district court’s purported Rule 54(b) certification satisfies
Section 1292(b)’s witten statenent requirenent, neither
appel l ant nade application to this court within ten days of the
district court’s January 29, 2001 order to appeal any denial of
class certification. Nor have we purported to permt any such
appeal. Cf. Garonzik v. Shearson Hayden Stone Inc., 574 F.2d
1220 (5th Gr. 1978) (per curiam (“[We often refuse to accept
an appeal of the denial of class certification, even when, as in
this case, the district court certified the issue as controlling
under Rule 54(b).”). A denial of class certification is not
properly before us.
Concl usi on

This court is without jurisdiction because there is no
appeal abl e order properly before us. Accordingly, we express no
j udgnent on the substantive nerits and DISM SS this appeal.

DI SM SSED



ENDRECORD
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DENNI'S, G rcuit Judge, concurring:

Al though | agree with the majority’s conclusion that there
is no appeal able order before us, | wite separately to point out
that the district court apparently |acked jurisdiction for its
ruling and that its order therefore may not be binding the
putative class. The district court’s ruling purports to affect
only the uncertified, unrepresented putative class. Because that
class was not before the district court and the appellants had no
standing to represent their interests, the notion for sunmmary
j udgnent presented no case or controversy on which the district
court have could rul ed.

There are at least three el enents necessary to establish
constitutional standing.* First, the plaintiff nust have suffered
an “injury in fact.”® Second, there nust be a causal connection
between the injury and the alleged wongful conduct. The injury
must be fairly traceable to the defendant’s conduct and not the
result of an independent action by sone third party not before
the court.® Finally, it nmust be “likely,” as opposed to nerely

“specul ative,” that the injury will be “redressed by a favorable

decision.””’

4 Lujan v. Defenders of WIldlife, 504 U S. 555, 560 (1992);
Henderson v. Stalder, 287 F.3d 374, 384 (5th Cr. 2002).

> Lujan, 504 U.S. at 560.
6 1d.
7 |d. at 561.
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Even assum ng that the G| Conpani es have suffered an injury
in fact, the district court |acked jurisdiction under both the
second and third standing el enents. The district court’s parti al
summary judgnent ruling states only that the putative class has
not given adequate notice of their clains under state law, it
does not purport to affect the adequacy of the appellants’ notice
or any other substantive clains that the appellants m ght have.
Thus, the only persons who could be prejudiced by the district
court’s ruling are nonparties, nanely, the absent and
unrepresented putative class nmenbers. To bind the class to such
a judgnent woul d contravene “the general rule that a person
cannot be bound by a judgnent in litigation to which he is not
made a party or in which he is not served with process.”® Because
the district court could not bind the putative class, it could
not redress the alleged injury and therefore had no case or
controversy before it.

Al t hough sonme of the clainms in the various conplaints
i nvol ve justiciable controversies anong the actual parties, we
must separately evaluate standing for each claimthat is before

us.® Thus, while the G| Conpanies m ght have standing in the

8 Tennessee ex. rel. Sizenore v. Surety Bank, 200 F. 3d 373, 381
(5th Gr. 2000) (citing Zenith Radi o Corp. v. Hazeltine Research lnc.,
395 U. S. 100, 110 (1969) (“[ Al person cannot be bound by a judgnent in
litigationto whichheis not made a party or i nwhich heis not served
Wi th process.”)).

® See Penderson v. La. State Univ., 213 F. 3d 858, 874 (5th Cir
2000) (holding that justiciability nust be anal yzed separately onthe
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district court to challenge the adequacy of the appellants’

notices, there was no standing for the Ol Conpanies to assert
cl ai ns against the putative class. The fact that the appellants
have counterclained with a class action is inapposite. This is
not a case in which the district court ruled on the nerits of
clains affecting the entire class (including the appellants)
bef ore reaching the issue of class certification.! Rather, the
district court’s ruling is directed exclusively at whether notice
was given by the uncertified, putative class. Because there is
no case or controversy between the G| Conpanies and the naned
appel l ants over this issue, the district court had no authority
to reach this issue before ruling on certification.
Nevert hel ess, despite this apparent flaw in the district

court’s order, | agree with the majority’s conclusion that we

i ssues of noney danages and the propriety of equitablerelief); see al so
Scott v. Maggio, 695 F. 2d 916, 920-22 (5th G r. 1983) (determ ni ng t hat
t he habeas petitioner had no standing to chall enge the warrantl ess entry
of police at soneone else’s hone, but review ng other justiciable
controversies in the case).

10 See, e.q., Floyd v. Bowen, 833 F.2d 529, 534 (5th Gr. 1988)
(holding that the district court did not err in di smssingthe naned
plaintiffs’ clains on sunmary judgnent before reaching the i ssue of
class certification); see also 7B Charl es Al an Wi ght et al., Federal
Practice and Procedure 8§ 1785, at 128 (2d ed. 1986) (stating that, in
certain circunstances, a district court may rule on the nerits of a
class claimbefore reaching the issue of class certification).

11See O Sheav. Littleton, 414 U. S. 488, 494 (1974) (“[1]f none of
the nanmed plaintiffs purporting torepresent acl ass establishes the
requi site of a case or controversy with the defendants, none may seek
relief on behalf of hinmself or any other nenber of the class.”);
Penderson, 213 F. 3d at 872 n. 14.

13



| ack the authority to vacate the ruling because there is no

appeal abl e order before us.?'?

12 See Steel Co. v. Citizens for a Better Env't, 523 U. S. 83, 94
(1998) (“On every wit of error or appeal, the first and fundanent al
questionis that of jurisdiction, first, of this court, andthen of the
court fromwhich the record cones.”); Accoustic Sys., Inc. v. Wnger
Corp., 207 F.3d 287, 290 n. 2 (5th G r. 2000) (holding that this court
| acked prelimnary authority toreviewthe district court’s jurisdiction
because there was no i nmedi ately appeal abl e order before the court).
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