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MSOF CORPORATI ON; JAY PAUL LEBLANC,
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EXXON CORPORATI ON; ET AL,
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Appeal fromthe United States District Court
for the Mddle District of Louisiana

June 20, 2002
Bef ore GARWOOD, DAVIS, and MAG LL,?! Circuit Judges.

GARWOOD, Circuit Judge:

Circuit Judge of the Eighth Circuit, sitting by designation.



In this renoved case, plaintiffs-appellants MSOF Corporation
(MSOF) and Jay Paul LeBlanc (collectively, the plaintiffs) appeal
the district court’s judgnent in favor of defendants-appellees
Exxon Corporation, Exxon Chemcal Corporation, USS Chem cal
Conpany, Copolyner Rubber & Chemcal Corporation, Uniroyal
Cor por ati on, Dow Chem cal Conpany, Et hyl Corporation, Shell
Chem cal Conpany, Anerican Hoechst Corporation, Allied Chem cal
Corporation, Rubicon Chem cal Conpany, Petro Processors of
Loui siana, |Inc. (PPl), Robert Bolger (Bolger), J. W Street
(Street), WL. Rainey (Rainey), NPC Services, Inc. (NPC), and XYZ
| nsurance Conpany (collectively, the defendants). Appellants
contend, inter alia, that the district court erred in denying their
nmotion to remand. W agree with appellants, and accordi ngly vacate
the district court’s judgnent and remand the case to the district
court with instructions to return the case to the state court from
which it was renopved.

Facts and Proceedi ngs Bel ow

The plaintiffs own land in the Devil’s Swanp area in the
Pari sh of East Baton Rouge, Louisiana. On July 5, 1994, the
plaintiffs filed suit against the defendants in Louisiana state
court on behalf of thenselves and all other simlarly situated
| andowners, alleging that the defendants were responsible for
contamnating their land with toxic chem cals. The defendants

renoved the case to the United States District Court for the Mddl e



District of Louisiana. The plaintiffs filed a notion to renmand,
asserting that the district court did not have subject matter
jurisdiction. After a hearing on the notion to remand, the notion
was deni ed. The defendants noved for sunmary judgnent. The
district court granted their notion, holding that the plaintiffs
had not produced sufficient evidence to create a disputed i ssue of
material fact relating to an essential elenent of their claim and
rendered judgnent for defendants.

PPl , a Loui siana corporation, was the owner and operator of
two hazardous waste disposal facilities in the Devil’s Swanp
region, the Brooklawn Site and the Scenic H ghway site. Wth the
exception of NPC, the other corporate defendants were industrial
generators of hazardous waste that nmade use of the PPl disposal
facilities. NPC , a Louisiana corporation, was fornmed by the
i ndustrial generator defendants in 1984 to clean up or renediate
the PPl sites in accordance with a federal consent decree. Bol ger
was president of NPC. Street and Rai ney were executive officers of
NPC.

PPl operated its waste disposal facility, just north of
Devil’s Swanp, during the 1960's and 1970's. Plaintiffs’ property
is |located approximately three mles south of the PPl facility. 1In
1980, the United States Departnent of Justice, on behalf of the
Environmental Protection Agency, sued PPl and several of the

i ndustrial generators in the United States District Court for the



M ddl e District of Louisiana under the Conprehensive Environnental
Response, Conpensation, and Liability Act (CERCLA), 42 U S C 8§
9601 et seq. The State of Louisiana, the Cty of Baton Rouge, and
the Parish of East Baton Rouge intervened in that suit. On
February 16, 1984, a consent decree was entered in that case by the
United States District Court for the Mddle District of Louisiana
under which certain conpanies, including the industrial generator
defendants in the present action, agreed to investigate and cl ean
up contam nation fromthe fornmer PPl facility. The consent decree
ordered, inter alia, that these sites be nonitored for thirty years
after the conpletion of renediation under the continuing
supervision and jurisdiction of the district court. On August 28,
1989, the district court ordered that the consent decree be
suppl enmented with a Suppl enental Renedial Action Plan prepared by
t he defendants. In 1984, the industrial generator defendants
contracted with NPCto performthe renedi ati on work, whi ch has been
underway since 1984 under the supervision of Judge Pol ozol a. None
of the plaintiffs in this case was ever a party to the consent
decree or the case in which it was entered.

The plaintiffs’ state court conplaint alleged that toxic
chem cals emanating fromthe PPl facility had contam nated their
land in the southern half of Devil’s Swanp. In resisting the
plaintiffs notion to remand to state court, the defendants

asserted that the district court had original jurisdiction under



the AIl Wits Act, 28 U.S.C. 8§ 1651, federal question jurisdiction
pursuant to 28 U.S.C. § 1331, and diversity jurisdiction pursuant
to 28 U S.C. § 1332.2 The district court found that there was
federal question jurisdiction because the plaintiffs’ clainsreally
arose under CERCLA, or, alternatively, that the Al Wits Act
conferred jurisdiction, because of the potential for interference
with the court’s earlier consent decree.

In granting the defendants’ notion for sunmary judgnent, the
district court found that the plaintiffs had not produced
sufficient evidence to support a finding that any toxi c substances
from the PPl site reached plaintiffs’ |and approximately three
mles to the south. Because we hold that the district court |acked
jurisdiction, it is not necessary to discuss that court’s summary
judgnment rulings in further detail.

Di scussi on

This court reviews a question of the district court’s
jurisdiction de novo. United States v. Jinenez-Martinez, 179
F.3d 980, 981 (5th GCr. 1999).

The district court found that there were at | east two bases

2On appeal, the defendants have abandoned their argunent for
diversity jurisdiction. Plaintiffs are Louisiana citizens as are
sone of the defendants. To establish diversity jurisdiction the
def endants would have the burden of showng that all the non-
di verse defendants were fraudulently joined. WIson v. Republic
lron & Steel Co., 42 S.C. 35, 37 (1921). Since the defendants
have not even attenpted to <carry this burden, diversity
jurisdiction was not established and we do not further consider it.
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for exercising jurisdiction: federal question jurisdiction
pursuant to CERCLA and jurisdiction by neans of the All Wits
Act. W hold that there is no basis for federal renova
jurisdiction in this case.
| . Federal Question Jurisdiction

Title 28 states the general principles governing renoval
jurisdiction in non-diversity cases: “Any civil action of which
the district courts have original jurisdiction founded on a claim
or right arising under the Constitution, treaties or |laws of the
United States shall be renovable without regard to the
citizenship or residence of the parties.” 28 U S.C. 8§ 1441(Db).
“The district courts shall have original jurisdiction of al
civil actions arising under the Constitution, |aws, or treaties
of the United States.” 28 U. S.C. § 1331. CERCLA contains a
particul arized jurisdictional statenent, which provides that,
except as otherw se provided, “the United States district courts
shal | have exclusive original jurisdiction over all controversies
arising under this chapter, without regard to the citizenship of
the parties or the anbunt in controversy.” 42 U S.C. 8§ 9613(Db).

A federal court only has original or renoval jurisdiction if
the federal question appears on the face of the plaintiff’'s well-
pl eaded conplaint and there is generally no federal jurisdiction
if the plaintiff properly pleads only a state | aw cause of

action. E.g., Franchise Tax Bd. v. Construction Laborers



Vacation Trust, 103 S.Ct. 2841, 2846 - 47 (1983). A case may
“arise under” federal |aw “where the vindication of a right under
state | aw necessarily turn[s] on sone construction of federal
law.” 1d. at 2846. But “this statenment nust be read with
caution.” Merrell Dow Pharmaceuticals, Inc. v. Thonpson, 106
S.Ct. 3229, 3232 (1986). A defense that raises a federal
question is insufficient. 1d. Even if a plaintiff has a federal
cause of action, he “may avoid federal jurisdiction by exclusive
reliance on state law.” Caterpillar, Inc. v. Wllians, 107 S
Ct. 2425, 2429 (1987). The “artful pleading” doctrine is an

“i ndependent corollary” to the well-pleaded conplaint rule.

Ri vet v. Regions Bank, 118 S. C. 921, 925 (1998). Under this
principle, renoval is not defeated by a plaintiff’s omssion to
pl ead necessary federal questions. 1d. “The artful pleading
doctrine allows renoval where federal |aw conpletely preenpts a
plaintiff's state-law claim” [d.

The plaintiffs’ conplaint alleges negligent and strict
liability torts under Louisiana law. |Its only reference to
federal lawis an allegation that the PPl facility was maintai ned
in violation of federal regulations as well as in violation of
state and | ocal regulations. That, however, does not suffice to
render the action one arising under federal law WIlly v.
Coastal Corp., 855 F.2d 1160, 1169-71 (5th G r. 1988). The

def endants argue that the plaintiffs’ conplaint, though



purporting to seek relief under Louisiana |aw, actually seeks
relief under CERCLA. The defendants note that the plaintiffs’
petition demanded conpensatory damages in an anbunt commensurate
with the cost of restoring and renedi ating the plaintiffs’
property and that CERCLA creates a cause of action for such
costs. See 42 U. S.C. 8§ 9607(a). However, Louisiana |aw al so
provi des a cause of action under which these plaintiffs can
attenpt to prove that these defendants tortiously caused damage
to the plaintiffs’ land and can demand the very relief they seek.
See Mouton v. State, 525 So. 2d 1136, 1143 (La. App. 1st G
1988); La. Cv. Code arts. 2315(A), 2317, 667. In enacting
CERCLA, Congress expressly disclained an intent to preenpt state
tort liability for the rel ease of hazardous substances. CERCLA
contains a general saving clause and several section-specific
savi ng clauses. The general saving clause, 42 U S . C. 8§ 9652(d),
provi des:

“Nothing in this chapter shall affect or nodify in any

way the obligations or liabilities of any person under

ot her Federal or State |law, including common law, with

respect to rel eases of hazardous substances or ot her

pol lutants or contam nants. The provisions of this

chapter shall not be considered, interpreted, or

construed in any way as reflecting a determ nation, in

part or whole, of policy regarding the inapplicability

of strict liability, or strict liability doctrines, to

activities relating to hazardous substances,

pol lutants, or contam nants or other such activities.”

42 U.S.C. 8 9607(j), in the section of the Act that creates

liability for response costs, provides, in pertinent part:



“Recovery by any person . . . for response costs or

damages resulting froma federally permtted rel ease

shal |l be pursuant to existing lawin lieu of this

section. Nothing in this paragraph shall affect or

modify in any way the obligations or liability of any

person under any other provision of State or Federal

I aw, including comon |aw, for damages, injury, or |oss

resulting froma rel ease of any hazardous substance or

for renoval or renedial action or the costs of renoval

or renedi al action of such hazardous substance.”

This court and other courts have construed the CERCLA saving
clauses in accordance with their plain neanings and have hel d
that they preserve parties’ rights arising under state |law. See,
e.g., Aviall Servs. v. Cooper Indus., 263 F.3d 134, 140 (5th Cr
2001) (42 U.S.C. 8§ 9613(f) preserves the right of toxic tort
def endants to seek contribution under state law); PMC, Inc. v.
Sherwin-Wllians Co., 151 F.3d 610, 617 (7th G r. 1998) (purpose
of 42 U S.C. 8§ 9652(d) “is to preserve to victins of toxic wastes
the other renedies they may have under federal or state |aw);
see also Cropwell Leasing Co. v. NM5, Inc., 5 F.3d 899, 901 (5th
Cir. 1993) (per curiam (42 U S.C. 8§ 9652(d) preserves right of
action under general maritinme law). CERCLA does not conpletely
preenpt the plaintiffs’ clains under Louisiana state |aw.
Therefore, the “artful pleading” doctrine is inapplicable, see
Rivet, 118 S.C. at 925, and the plaintiffs are entitled to rely
exclusively on state | aw causes of action, Caterpillar, 107 S. C

at 2429. There is no federal question jurisdiction arising from

preenption or application of the artful pleading doctrine.



The defendants argue, however, that, even if the plaintiffs’
conpl ai nt does not de facto state a CERCLA claim plaintiffs’
“right to relief depends upon the construction or application of”
federal law. Smth v. Kansas Cty Title & Trust Co., 41 S. C
243, 245 (1921); see also Franchise Tax Board, 103 S.Ct. at 2846.
The defendants assert that CERCLA and the consent decree create a
“l egal servitude” that inposes a limtation upon the ownership
and use of the plaintiffs’ property.® Therefore, the defendants
argue, the plaintiffs’ right to relief depends on construction of
this servitude, which arises under federal |aw

The Suprenme Court, in Merrell Dow Pharnmaceuticals, Inc. v.
Thonpson, 106 S. . 3229 (1986), explained that the doctrine
described in Smth and Franchi se Tax Board nust be treated with
caution. Id. at 3232. “[T]he nere presence of a federal issue

in a state cause of action does not autonmatically confer federal -

3The plaintiffs’ state | awnui sance cl ai ns are grounded i n La.
Cv. Code Art. 667, which provides:
“Al t hough a proprietor may do with his estate whatever he
pl eases, still he can not nmake any work on it, which may
deprive his neighbor of the liberty of enjoying his own,
or which may be the cause of any damage to him”
La. Gv. Code Art. 669 provides:
“I'f the works or material for any manufactory or other
operati on, cause an i nconveni ence to those in the sane or
i n the nei ghboring houses, by diffusing snoke or nauseous
snell, and there be no servitude established by which
they are regul ated, their sufferance nust be determ ned
by the rul es of the police, or the custons of the place.”
La. Cv. Code Art. 659 expl ains: “Legal servitudes arelimtations on
owner shi p establ i shed by | awfor the benefit of the general public or
for the benefit of particular persons.”
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question jurisdiction.” I1d. at 3234. The vindication of these
plaintiffs’ rights does not turn on resolution of a federal
question. The question whether CERCLA or the consent decree
coul d even constitute a “servitude” under Louisiana lawis
initially a state | aw question. The defendants do not cite any
Loui si ana cases purporting to answer this question and our
research discl oses no such case.*

We hold that neither CERCLA nor the nere existence of the
federal consent decree creates federal “arising under”
jurisdiction in this case. Therefore, we nmust consider whether
the AIl Wits Act standing al one supports renoval jurisdiction.
1. Renoval Jurisdiction Under the AIl Wits Act

The All Wits Act, 28 U S.C. 8§ 1651(a), provides:

“The Suprene Court and all courts established by Act of

Congress may issue all wits necessary or appropriate

in aid of their respective jurisdictions and agreeabl e

to the usages and principles of [aw”

The Suprenme Court has held that the AIl Wits Act may authorize a

federal court to issue orders “as nmay be necessary or appropriate

to effectuate and prevent the frustration of orders it has

“The defendants al so contend that the plaintiffs’ negligence
clains arise under federal |aw because the scope of what is

aut hori zed under CERCLA and the consent decree may |imt the
defendants’ obligations to the plaintiffs. Franchi se Tax Board
easily disposes of this argunent. See Franchi se Tax Board, 103

S.C. at 2848 (there is no federal question jurisdiction when
“federal |aw becones relevant only by way of a defense to an
obligation created entirely by state law, and then only if [the
plaintiff] has made out a valid claimfor relief under state | aw’).
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previously issued in its exercise of jurisdiction otherw se
obtained.” United States v. New York Tel ephone, 98 S.Ct. 364,
372 (1977). The Act is not an independent grant of jurisdiction.
In re McBride, 117 F.3d 208, 220 (5th Cr. 1997); see also
Cinton v. Goldsmth, 119 S.C. 1538, 1542 (1999) (Al Wits Act
does not enlarge jurisdiction). However, sone circuits have read
the AIl Wits Act to permt “renoval”® to the federal court of at
| east sone state court actions that were otherw se non-renovabl e.
See, e.g., NAACP v. Metropolitan Council, 144 F.3d 1168, 1170-71
(8th Gr. 1998); Davis v. danton, 107 F.3d 1044, 1047 n.4 (3d
Cr. 1997); Sable v. General Mdtors Corp., 90 F.3d 171, 175 (6th
Cir. 1996); Inre VM5 Securities Litigation, 103 F.3d 1317, 1323
(7th Gr. 1996); In re Agent Orange Prod. Liab. Litig., 996 F.2d
1425, 1431 (2d Cir. 1993). At least two circuits have held that
the AIl Wits Act can never facilitate renoval of an otherw se
non-renovabl e action. Henson v. C ba-Ceigy Corp., 261 F.3d 1065,
1070 (11th G r. 2001), cert. granted sub nom Syngenta Crop
Protection v. Henson, 122 S. C. 1062 (2002); H Il mn v. Wbl ey,
115 F. 3d 1461, 1469 (10th G r. 1997); see also N chols v. Harbor
Venture, Inc., 284 F.3d 857, 863 (8th Cr. 2002).

Qur prior jurisprudence forecloses the possibility of

**Renmpoval ” i s here used in ageneral sense because, technically,
renoval is properly acconplished under 28 U. S. C. § 1441. Texas v. Real
Parties in Interest, 259 F.3d 387, 390 n.7 (5th Cr. 2001).
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renmoval under the All Wits Act except under “extraordinary
circunstances.” Texas v. Real Parties in Interest, 259 F.3d 387,
395 (5th Gr. 2001) (“In the absence of such extraordi nary
circunstances . . . that indisputably demand such a course of
action as absolutely necessary to vouchsafe the central integrity
of the federal court judgnent, we hold that the All Wits Act
cannot be enpl oyed as a vehicle for renoval.”), cert. denied sub
nom Unphrey v. Texas, 122 S.Ct. 924 (2002). In Real Parties, we
declined to deci de whet her extraordinary circunstances could ever
permt renoval under the AIl Wits Act because, even if such
renmoval was perm ssible, the circunstances of that case were not
sufficiently extraordinary to warrant it. Id. at 394 - 95 W
expressed our doubt that All Wits Act renoval was proper even in
the face of extraordinary circunstances. See id. at 394
(describing this possibility as a “renote proposition”™). W held
above that federal “arising under” jurisdiction does not exist in
the instant case. So we nmust now consider whether this case
presents extraordinary circunstances that m ght possibly warrant
All Wits Act renoval. Only if this case presented such

ci rcunstances would we be required to answer the question that

the Real Parties court |eft undecided.?®

%W r ecogni ze that the Suprene Court has granted certiorari onthe
question whether the AIl Wits Act can ever serve as t he sol e basis for
renmoval jurisdiction. See Syngenta, 122 S.Ct. 1062. Because the
i nstant case does not require us to go beyond our holding in Real
Parties, we proceed to decide it rather than await Syngenta.

13



The circunstances of this case do not “indisputably demand”
that renoval is “absolutely necessary to vouchsafe the centra
integrity” of the consent decree. Real Parties, 259 F.3d at 395.
On the face of their pleadings, the plaintiffs seek conpensatory
damages under state tort |law for alleged injuries to their |and.
They do not either claimviolations of the consent decree or
all ege that the actions conplained of are in conformty with the
consent decree; nor do they seek any changes to the consent
decree, although, as noted above, the defendants m ght
concei vably attenpt to assert conpliance with the consent decree
as a defense to the plaintiffs’ negligence clains. However, the
consent decree certainly does not expressly purport to authorize
any contam nation of plaintiffs’ land or anything else plaintiffs
conplain of. The stated objectives of the consent decree are “to
protect public health and the environnent fromrel eases of
hazardous wastes, solid wastes, hazardous substances and
pol lutants and contam nants” fromthe PPl facility. |f anything,
the plaintiffs’ suit is consistent wwth these objectives, not at
odds with them Pursuant to the consent decree, the governnental
entities who were plaintiffs in the underlying suit covenanted
not to sue the defendants. But the plaintiffs in this case were
not parties to that suit or to the consent decree. The consent
decree specifically provides that “[i]t is not the purpose of

this agreenent nor the intention of the parties to rel ease any
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ot her persons or entities not parties to this Consent Decree from
any clains or liabilities, the right to pursue which is expressly
reserved.”

In Real Parties, the State of Texas had instituted a pre-
suit discovery proceeding in state court to investigate clains of
fraud and breach of fiduciary duty against private attorneys in
the course of their representation of the state in the federal
court tobacco litigation. The private attorneys renoved the
proceeding to federal district court, arguing that it threatened
tointerfere wwth a settlenent agreenent regardi ng attorneys’
fees that had previously been approved by the district court. W
found that it was entirely specul ative that the investigative
proceedi ng m ght sonehow interfere with the settlenent agreenent
and that the Texas courts were the proper forumfor the
proceedi ng, at least “unless and until” it posed an actual threat
to the settlenent agreenent. Real Parties, 259 F.3d at 394 - 95.
In the instant case, any threat to the consent decree i s now
simlarly speculative. It is premature to conclude that the
plaintiffs’ demands for conpensatory damages will affect the
integrity of the consent decree. Cf. Nichols, 284 F.3d at 862
(“TAl'lowm ng federal jurisdiction over [the plaintiff’s] state-
| aw cl ai nrs under the auspices of the All Wits Act, when the
federal consent decree will not be directly affected for good or

ill by the outcone of the case, would result in a corruption of
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the Act.”) Should an actual threat to the consent decree arise
as the case proceeds in state court, circunstances nmay permt the
federal district court to enjoin the state proceedi ngs. See Real
Parties, 259 F.3d at 395. But this case now presents no
circunstances that could permt renoval jurisdiction under the
All Wits Act, if, indeed, such renoval jurisdiction is ever
permtted. See id.
Concl usi on

Because we hold that the district court |acked jurisdiction,
we REVERSE the denial of the plaintiffs’ notion to remand, VACATE
the judgnent of the district court, and REMAND t he case to the
district court with directions that it be returned to the state
court fromwhich it was renoved.

VACATED and REMANDED wi th directions.
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