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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 01-30036

UNITED STATES OF AMERICA,
Plantiff-Appellee
V.

EDWIN EDWARDS; STEPHEN EDWARDS,
CECIL BROWN; ANDREW MARTIN; BOBBY JOHNSON,

Defendants-Appellants.

Appeals from the United States District Court
for the Middle District of Louisiana, Baton Rouge

"""""""""" August 23,2002
Before HHGGINBOTHAM, WIENER and BENAVIDES, Circuit Judges.
Benavides, Circuit Judge:

After along, complex trial, the former governor of Louisiana, his son, and severa of his
associates were convicted for their roles in various schemes to make money from Louisiana's
riverboat gambling license process by exploiting the former governor’ s apparent ability to influence
that process. The defendants appeal their convictionsfor, inter alia, extortion, mail and wire fraud,

money laundering, making fase statements, and RICO violations. Finding no reversible error, we

affirm.



l.

Edwin Edwards was a prominent figure in Louisiana politics for more than two decades.
After serving in the Navy during World War Il and later obtaining his law degree, he spent several
years in private practice and local politics. He served as a member of the United States House of
Representatives from 1965 until 1972, when he was elected to the first of two consecutive terms as
Governor. 1n 1980, he left the governor’ s office and served briefly on the Louisiana Supreme Court.
He then returned to private practice until 1984, when he was elected to a third term as Governor.
After two federa corruption trials in 1985 and 1986, resulting in a hung jury and an acquittal,
respectively, helost hisbid for re-election in 1987. In 1992, however, the voters sent him back to
the Governor’s office for an unprecedented fourth term. When that term ended in 1996, he once
again returned to private practice. In private practice, he worked closely with his son, Stephen
Edwards, who is adso alawyer.

Stephen and Edwin Edwardswere convicted with several of the Governor’ sassociates. Cecil
Brown (“Brown”), an auctioneer and businessman, held the title of “Specia Assistant to the
Governor.” Andrew Martin (“Martin™) wasabusinessman who worked in the commercial fishing and
marine towing industries, along with serving as a public official on state commissions. From 1992
to 1995, Martin held the title of Executive Assistant to the Governor. Bobby Johnson (“ Johnson”),
a self-made cement magnate, was a close friend of Edwin Edwards. In addition to these convicted
defendants, two of Edwin Edwards associates were acquitted: Gregory Tarver (“Tarver”), a
Louisiana State Senator and Ecotry Fuller (“Fuller”), a former member of the Louisiana Gaming
Control Board (“the Board”).

Origindly, these seven men were indicted en masse. The government alleged that each was



a member of a conspiracy to violate the Racketeer Influenced and Corrupt Organizations Act
(“RICQO”). The indictment broke the conspiracy into five separate schemes. Pursuant to each
scheme, the conspirators were alleged to have extorted money from various individuas who sought
approval of riverboat casino projects. The conspirators promised to help these individuals obtain
licenses in exchange for money and threatened to make obtaining the licenses impossible if they did
not pay.’ It was further alleged that the conspirators attempted to launder the money obtained
through the schemes.

Brown was the mgjor player in the LRGC/NORC Scheme. Brown, ostensibly representing
Edwin Edwards (who was acquitted of all actsrelating to this scheme), defrauded and extorted the
Louisiana Riverboat Gaming Corporation (“LRGC”) and the New Orleans Riverboat Corporation
(“NORC”) (controlled by the same principals) by promising each a riverboat license if they paid
exorbitant consulting fees despite the fact that he knew that LRGC and NORC would not receive
licenses. Brown spoke with LRGC/NORC principals between the Fall of 1991 and the Summer of
1993, when the key licensing vote occurred. During that period, Brown was paid approximately
$350,000.

Brownand Johnson carried out the Jazz Scheme. Claiming to represent Edwin Edwards, they

extorted Jazz Enterprises, Inc. (“Jazz’), one of three applicants for two available Baton Rouge

In 1992 the Louisiana Riverboat Gaming Commission was created to evaluate applicants for
fifteen riverboat gaming licenses available in Louisiana. The Commission was made up of seven panel
members, each of whom was appointed by Edwin Edwards. By 1993, it had awarded al fifteen certificates
of preliminary approval. The Commission did not have authority to issue the licenses, asit only determined
whether the applicant was acceptable. Neverthdess, fourteen of the fifteen applicants awarded preliminary
approval were granted licenses by the Louisiana State Police, Riverboat Gaming Division. In 1996, the
Commission was replaced by the Louisiana Gaming Control Board, made up of six members appointed by
Governor Mike Foster. The Board awarded the final certificate of preliminary approval. The appellants
extortion demands were based on their actual or apparent ability to manipulate the votes of these two
entities.
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riverboat licenses. Brown and Johnson spoke with the Jazz principals between February 1994 and
August 1994. Jazz did not agree to the extortion demand, but it received a license anyway in July
1994. Edwin Edwards was ultimately acquitted on all counts relating to this scheme.

Stephen Edwards, hisfriend Richard Shetler (“ Shetler”) and Edwin Edwards were the major
playersin the Players Scheme. Stephen Edwards, representing his father, extorted Players Casino
(“Players’), demanding that it retain him as alawyer and hire his merchandising firm and Shetler as
consultants to obtain a license and receive other benefits. Stephen Edwards spoke with Players
between May 1993 and approximately February 1995. During this time, Players paid Shetler and
Stephen Edwards more than a million dollars.

Theprimary participantsin the Treasure Chest Schemeincluded Martin, Edwin Edwards, and
Stephen Edwards. Martin, representing the Governor, extorted Robert Guidry (“ Guidry”), who was
aprincipal of the Treasure Chest Casino. Martin wasin contact with Guidry between April 1994 and
April 1997. Over theseyears, Guidry paid Stephen Edwards, Edwin Edwards, and Martin morethan
amillion dollars,

The 15th Riverboat License Scheme, so named because it wasthefinal licenseto be awarded
by the Board, was a father-son operation. Stephen Edwards and Edwin Edwards extorted Eddie
DeBartolo, Jr. (“DeBartolo”) and hisbusiness partner, Ed Muransky. DeBartolo, the then-owner of
the San Francisco 49ers professional football team, was seeking ariverboat license pursuant to ajoint
venture between hiscompany, DeBartolo Entertainment Corporation, and Hollywood Casino. Edwin
Edwards and Stephen Edwards were in contact with DeBartolo between September 1996 and April
1997. DeBartolo made a one-time $400,000 payment to Edwin Edwards and Stephen Edwardsin

March 1997.



On August 4, 1999, a grand jury returned a 34-count superseding indictment, charging
appellants Edwin Edwards, Stephen Edwards, Martin, Johnson and Brownwith aviolation of RICO
[18 U.S.C. § 1961 et seq.], conspiracy to violate RICO [18 U.S.C. § 1962(d)], mail and wire fraud
[18 U.S.C. § 1341 et seq.], extortion [18 U.S.C. § 1951], money laundering [18 U.S.C § 1956],
interstate travel and communication in aid of racketeering [18 U.S.C. § 1952] and fal se statements
[18 U.S.C. § 1001].

The case was tried to ajury, and the appellants were convicted as follows: Edwin Edwards
[Counts 1-2 (RICO), 12-15 (Players extortion), 17-19 (Treasure Chest extortion), 20-22 (15th
Riverboat License fraud), 25-27 (15th Riverboat License fraud), 31 (15th Riverboat License
extortion) and 34 (money laundering)]; Stephen Edwards [1-2, 12-15, 16 (Interstate Travel in Aid
of Racketeering) 17-19, 20-22, 25-27, 31 and 34]; Martin [1-2, 17-19 and 34] Brown [1-2 and 3-4
(Jazz extortion)]; and Johnson [3-4, 5 (Interstate Communication in Aid of Racketeering), 6 (fraud),
and 7-11 (fase statements)]. Subsequent to the verdict, the Supreme Court decided Cleveland v.
United States, 531 U.S. 12 (2000), holding that mail and wire fraud convictions cannot be based on
the theory that the government was defrauded of its intangible right to issue licenses (hereinafter,
“license as property theory”). Inlight of Cleveland, the district court granted new trials as follows:
Edwin Edwards [ Counts 20-22 and 25-27]; Stephen Edwards [20-22 and 25-27]; and Johnson [6].

In the process of trying this case, the district court made a number of rulings that are now
challenged. Specificaly, the appellants contend that: (1) the district court erred by empaneling an
anonymous jury; (2) the district court erred when it admitted evidence obtained via unauthorized
wiretaps, (3) the district court erred when it admitted hearsay evidence pursuant to Fed. R. Evid.

801(d)(2)(E); (4) the district court erred when it ordered Johnson tried in absentia; (5) the district



court erred when it dismissed Juror #68 during deliberations; (6) the evidence at trial wasinsufficient

to support al Brown and Johnson’s convictions aswell as Stephen Edwards' s extortion conviction
relating to the 15th Riverboat License Scheme; (7) the spillover effect from the counts based on the
Cleveland-repudiated “license as property” theory requires reversal of appellants convictions on
some or al of the other counts; (8) Stephen Edwards sentence should be vacated because the
calculation of the extortion payments was overstated; and (9) Johnson’ s sentence should be vacated

because the calculation of the extortion payments was overstated and because the evidence did not

support an adjustment for obstruction of justice; (10) the restitution award against Martin should be
set aside because it was not supported by the jury verdict; and (11) various aspects of their trial

violated their due process rights. We address each contention in turn.

.

Aware of the intense media, political, and emotional atmosphere surrounding this case, the
district court withheld certain identifying information about potential jury members. This omitted
information included their names and places of employment. Regarding the potential jurors
residential information, the district court released their zip codes and parishes, but withheld the exact
addresses. Despitethelack of accessto thisinformation, the partieswere ableto view alargeamount
of other information about the venirepersons, including atwenty-eight page questionnaire consisting
of 116 questions, some with subparts. Moreover, they were allowed to propose questions for
potential jury members and ask follow-up questions. The defendants contend that by withholding
some juror information, the district court violated their right to a fair trial before an impartia jury.
Additionaly, they argue that thisinjury was exacerbated by the district court’ s decision to close the

proceedings it held to determine whether to withhold juror information. The closure of these



proceedings, the defendants contend, violated their Sixth Amendment right to a public trial.
A.

We have previoudly recognized the seriousness of the decision to withhold juror information,
holding that it should be alast resort in a court’s efforts to protect the jurors from intimidating or
pregjudicia influences. See United Satesv. Krout, 66 F.3d 1420, 1427 (5th Cir. 1995). Thisinterest
in juror protection must be balanced against the defendant’s interest in effective voir dire and the
presumption of innocence. See id. The decision to empane an anonymous jury is within the
discretion of the district court. United Satesv. Sanchez, 74 F.3d 562, 564 (5th Cir. 1996). Factors
that may support adistrict court’s decision include:

D the defendants’ involvement in organized crime;

2 the defendants' participation in a group with the capacity to harm jurors,

(©)) the defendants past attempts to interfere with the judicia process or

witnesses;

4 the potentia that, if convicted, the defendants will suffer a lengthy

incarceration and substantial monetary penalties; and

(5) extensive publicity that could enhancethe possibility that jurors nameswould

become public and expose them to intimidation and harassment.
Krout, 66 F.3d at 1427. Although the district court must base its decision on “more than mere
alegations or inferences of potential risk[,]” id., it may consider the indictment and affidavits
submitted by the parties. See United Satesv. Wilson, 160 F.3d 732, 747 (D.C. Cir. 1998) (relying
onindictment and prosecutor’ s affidavit); Krout, 66 F.3d at 1427 (relying on unsworn affidavit). In
view of the totality of the circumstances, the district court must “make a sensitive appraisal of the
climate surrounding atrial and aprediction asto the potential security or publicity problemsthat may

arise during the proceeding.” United Statesv. Branch, 91 F.3d 699, 723-24 (5" Cir. 1996) (quoting

United Sates v. Childress, 58 F.3d 593, 702 (D.C. Cir. 1995)). We will not find an abuse of



discretion if the “evidence at trial supports the conclusion that anonymity was warranted.” Krout,
66 F.3d at 1427.

As the Krout factors suggest, the paradigmatic situation justifying an anonymous jury is an
organized crimetrial, wherethe safety of the jurors becomes an overriding concern. See, e.g.,United
States v. Salvatore, 110 F.3d 1131, 1143-44 (5™ Cir. 1997) (upholding anonymous jury in case
involving organized crime defendants), overruled on other grounds by Cleveland, 531 U.S. 12
(2000); Krout, 66 F.3d at 1427 (upholding anonymous jury in prosecution of member of Texas
“Mexican Mafia’). This is not to say, however, that the withholding of juror information is
appropriate only inorganized crime cases. Wehave previoudy approved of an anonymousjury when
the case attracts unusually large media attention and arouses deep passionsin the community. Inthe
Branch case, we affirmed thedistrict court’ sdecisionto withhold certainidentifyingjuror information
inthetria of former membersof the Branch Davidian sect. Cautioningthat “[n]ot all celebratedtrials
merit an anonymousjury,” we neverthelessrelied on theintense press coverage and the passionsthat
thetrial incited, even though there was no indication that any of the defendants would interfere with
the jurors. Branch, 91 F.3d at 723-24. |In this respect, the present case closely resembles Branch.
The overriding concern, and the most important factor inthe district court’ sanayss, wastheintense
media interest and highly charged emotional and political fervor that surrounded the trial. Edwin
Edwards was a four-term governor who, partly because of his previous legal entanglements, was a
polarizing figure in Louisiana politics. His son, Stephen Edwards, had attracted intense media
coverage. Tarver wasal ouiSianastate senator. Inaddition to these high profile defendants, several
well known witnesses would testify at trial, including DeBartolo, the owner of the Super Bowl

Champion San Francisco 49ers, and Cleo Fields, a state senator and former United States



Congressman.

Moreover, the district court did not base its decision on publicity alone. There were several
alegations and examples of attempts to interfere with the judicial process and witnesses. The
indictment charged Edwin Edwards and Stephen Edwards with the illegal wiretapping and
countersurveillance of an FBI agent.? In arelated trial, Edwin Edwards was accused of witness
tampering,® and the government filed an affidavit accusing Edwin Edwards of using a state trooper
to run records searches on certain persons during his previous crimina trials. Furthermore, the
present case involved his efforts to corrupt the state’ s process for licensing riverboat gambling.

In addition to these indications of the defendants' disregard for proper administrative and
judicia processes, the remaining Krout factors also support the district court’ s decision to withhold
juror information. The defendants all faced long periods of incarceration and significant prison
sentencesif convicted on al charges. Edwin Edwards alone faced amaximum of 375 yearsin prison
and afine of over $7,500,000. Furthermore, thedistrict court was concerned with the possibility that
persons not directly involved with the case would engage in juror intimidation or harassment.
Intrepid members of the media, for example, published the identity of ajuror when it wasdiscovered.
They dso attempted to identify jurors by determining where they were parked and obtaining their
license plate information. Moreover, Edwin Edwards had numerous close political operatives and
alieswho aso might have attempted to influence the jurors. The prospect of such interference from
the media and politically interested third parties militates in favor of withholding juror information.

In assessing the reasonableness of the balance that the district court struck between the

%A co-defendant, Dempsey White, pled guilty to arelated charge, but the wiretap charge against
Edwin Edwards and Stephen Edwards was later severed from the rest of the case.

3Edwin Edwards was ultimately acquitted of this charge on October 11, 2000.
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defendants' rights and the protection of the jurors, we also note that the information withheld from
the parties was limited. In referring to such juries as “anonymous,” we have previously cautioned
againgt “painting with too broad abrush.” Branch, 91 F.3d at 723. AsinBranch, thejury herewas
“anonymous’ only “in the most literal sense.” 1d. The parties had access to the jurors' zip codes,
parishes, and the extensive information contained in the long questionnaire. With this information,
the defendants are hard-pressed in demonstrating that they were prejudiced in any way during voir
dire. They point to Juror 370, who had indicated on aquestionnaire that she knew Stephen Edwards
wife's mother and grandmother “dl her life” A post-trial investigation allegedly revealed that she
had made negative statements about Edwin Edwards in the past. While recognizing that the
withholding of juror information naturally invites this type of problem, we cannot find any real
prejudicerelated to the empaneling of Juror 370. Her connection to Stephen Edwards was tenuous,
and there is no indication that this connection biased her against the defendants.

Findly, we do not overlook the fact that the district court minimized the possibility of any
prejudice to the defendants by giving an explanatory jury instruction, which was similar to the
instruction upheld in Branch. Seeid. at 724 (noting that thetrial judgein that case had explained the
anonymity procedures as a respo nse to intense trial publicity, polled the jury for any bias, and
reaffirmed that the defendantswere entitled to apresumption of innocence). Thisinstruction referred
to the intense media publicity as the reason for anonymity and gave no indication that the jurors
should fear for their safety from the defendants. It reiterated that the defendants were presumed
innocent until proven guilty and that the district court was using these procedures to protect juror
privacy and ensure a fair trial for both sides. The district court then questioned the jurors to

determine whether they had any biastoward either party as aresult of the decision to withhold their

10



names. All jurors assured the district court that they did not harbor any such bias. Accordingly, in
light of the weighty reasons for concealing juror information, the limited scope of the conceal ment,
and the district court’s careful efforts to avoid prgudicing the defendants, we find no abuse of
discretion.”

B.

The defendants a so contend that the district court’ sdecision to close the hearing on whether
to empane an anonymous jury violated their Sixth Amendment right to a public trial. Their
opposition to the closure represented a reversal of strategy. Initially, they had argued that the
proceedings should not be public. Once damaging information appeared in the media, however, they
beganto worry about public specul ation that Edwin Edwards had tiesto organized crime. Asaresult
of this concern, they changed their minds and unsuccessfully attempted to open the proceedings.

At the outset, we note that we have aready approved the closure of voir dire proceedingsin
arelated case, in which Edwin Edwards was also adefendant. See United Statesv. Brown, 250 F.3d
907, 922 (5th Cir. 2001). Although Brown involved aFirst Amendment challenge to the closure of
the voir dire proceedings, this distinction does not change our analysis. The caselaw applying the

Sixth Amendment guarantee of a public trial was originally developed in casesinvolving the right of

“Martin argues that even if the district court was justified in withholding information from some
defendants, those justifications do not apply to him. This argument suffers from severa flaws. First, the
district court explicitly stated that there was direct evidence to justify an anonymous jury in the cases of
Edwin Edwards, Stephen Edwards, and Martin. See United Sates v. Edwards, 119 F.Supp.2d 589, 603
n.76 (M.D. La. 2000). Regarding Martin, the district court pointed to a phone conversation in which
Martin claimed that he had a transcript of awiretap and that he had received it from a“friend of afriend of
afriend,” chuckling afterward. Although Martin claims that this transcript was publicly available, his
comments during the conversation suggest something short of reverence for the judicial process. Second,
even if there were no evidence of jury tampering or disregard for the judicial process, Branch clearly stands
for the proposition that if other factors such as mediainterest are strong enough, an anonymous jury can be
appropriate. See Branch, 91 F.3d at 724. We therefore conclude that the district court did not abuse its
discretion by withholding juror information from Martin.
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the public and pressto attend trials, whichisimplicit inthe First Amendment. See Ayala v. Speckard,
131 F.3d 62, 68-69 (2d Cir. 1997) (en banc); see also Press-Enterprise Co. v. Superior Court, 464
U.S. 501 (1984) (discussing press accessto voir dire); Globe Newspaper Co. v. Superior Court, 457
U.S. 596 (1982) (discussing press access to trial and preliminary hearing); Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555 (1980) (discussing press accessto trial). In Waller v. Georgia, 467
U.S. 39 (1984), the Supreme Court applied these standardsin the Sixth Amendment context, holding
that the closure of a suppression hearing may violate the defendant’ sright to apublic trid. 1d. at 47
(“In sum, we hold that under the Sixth Amendment, any closure of a suppression hearing over the
objections of the accused must meet the tests set out in Press-Enterprise and its predecessors.”). In
doing so, the Court articul ated the following test for determining whether the closure of aproceeding
violates the Sixth Amendment:

D the party seeking to closethe hearing must advance anoverriding interest that

islikely to be prejudiced;

2 the closure must be no broader than necessary to protect that interest;

(©)) thetrial court must consider reasonableaternativesto closing the proceeding;

4 ﬁnrcrllua make findings adequate to support the closure.
Id. at 48. Subsequent to Waller, the Court refined thefirst factor of thistest, requiring a*“ substantial
interest.” Press-Enterprise Co. v. Quperior Court, 478 U.S. 1, 14 (1986).

We must first determine whether Waller applies to the proceedings at issue in thiscase. In
United States v. Norris, 780 F.2d 1207, 1210-11 (5th Cir. 1986), we refused to extend that test to
a bench conference about the admissibility of a particular piece of evidence. We distinguished full
suppression hearings, like the one considered in Waller, on the grounds that they often resemble a

mini-trial and commonly determine the outcome of the prosecution. Id. at 1210. Because

suppression hearings feature witnesses and involve an attack on the police and prosecutors, thereis
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a vital public role in discouraging perjury and assuring that the government comports itself
responsibly. 1d. By contrast, legal arguments over relatively routine administrative matters do not
implicate such concerns. Id. Althoughit isimpossible to characterize the proceedingsregarding the
district court’ s decision on whether to withhold juror information as outcome determinative, we do
see an important public role that counselsin favor of applying the Waller test. Likethe suppression
hearing, such proceedingsinvolve an attack on the prosecution, specifically its accusations that the
defendants constitute athreat to theintegrity of the jury. Therefore, the argument that the presence
of the public discourages perjury and encourages prosecutorial responsibility applieswithsomeforce
to the anonymous jury proceedings. Accordingly, we decline to hold that the closure of such
proceedings can never violate the Sixth Amendment.

Thisisnot to say, however, that the proceedings awaysmust be conducted in public. Rather,
the Waller test recognizes that alimited closure of proceedings can serve a substantial institutional
interest without violating the Sixth Amendment. Indeed, theinterestin avoiding prejudiceinthejury
pool may be particularly compelling in situations like these. Because these proceedings are not full
trids, thereis often alimited chance for the defendant to properly contextualize or fully attack what
are often mere allegations. Asin the present case, the district court often will be relying in part on
affidavit, accusation, and suggestion. In the absence of a full, critica evaluation and cross-
examination, such raw allegations could make their way into the public discourse, thereby proving
highly prgjudicial to the defendant.

The defendants argue that the district court was not motivated by thisinterest in afair tria
for them, but rather closed the proceedingsto protect the government. The record does not support

this contention. The district court did worry about the association of “inaccurate motives with the
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government’s motion,” but its concern was clearly with the fairness of the impending trial and, in
particular, the prgudicial effect of such public speculation on the defendants. Moreover, in case any
doubt surrounded the district court’ smotives, it summed up its core concern: “The overall effect of
conducting a public hearing on the motion would be just the harm the Fifth Circuit warnsagainst: an
unfair trial for the defendants.” We therefore conclude that a substantial interest supported the
district court’s decision to hold nonpublic proceedings on the motion for an anonymous jury.

We aso conclude that the district court’s action was no broader than necessary, as the
defendants have proposed no viable alternatives to closure. They propose that the district court
should not have worried about the possible taint of the jury pool because any tainted potential jurors
could have be removed during voir dire. Acknowledging the potential prejudicial effect of
accusations about the defendants’ alleged threat to juror integrity, however, we decline to require
district court s to wait until voir dire to remedy any taint. Rather, we preserve the district court’s
ability, when necessary, to act prophylactically to avoid the problem. Accordingly, we hold that the
closure of the proceedings surrounding the anonymous jury did not violate the Sixth Amendment
guarantee of a public trial.

1.

At tria, the government relied in part on evidence obtained from the electronic surveillance
of Cecil Brown’ sphonesand Stephen Edwards’ office. Thissurveillance began after the government
was approached by an informant, Pat Graham (“Graham”). Based on information provided by
Graham, the government filed an application to wiretap Brown’'s home and office phones. The
informationit learned fromthissurveillanceled to the wiretap of Edwin Edwards home. Eventually,

the government aso placed bugs, video cameras, and wiretaps in the offices of Edwin Edwards and
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Stephen Edwards. The defendants now challenge this surveillance. Thelr primary argument is that
the original authorization for the Brown wiretap was improper because the FBI affidavit in support
of the application was based on mideading information. Thisargument has aready been considered
and rejected by another pandl of this Court in United Satesv. Cecil Brown, 2002 WL 1495898 (5th
Cir. July 15, 2002). Upon our own review, we also find no merit in the defendants' arguments on
this issue. In addition, Brown contends that the district court erroneously admitted intercepted
communications between him and his civil attorneys in violation of the attorney-client privilege.
Findly, Stephen Edwards argues that the government was not authorized to monitor his
conversations with listening devices placed in his office.
A.

Brown contends that the district court erred in admitting wiretap intercepted conversations
in violation of the attorney-client privilege. The conversations in question included severa
discussions, which at times involved Brown, his attorneys, Kenneth Pitre (“Pitre”) and Robert J.
Lenze (“Lenze’), and Edwin Edwards. They relate to lawsuits brought by principals of
LRGC/NORC for the return of money extorted by Brown. In an October 21, 1996 conversation,
Brown, Edwin Edwards, and Pitrediscussed the possible characterization of the extortion money paid
to Brown asaloan rather than income because “we are not ever going to admit that thisis a payment
to him because then we' d oweincometaxesonit.” They then discussed thefailure of LRGC/NORC
to obtainalicense, with Edwin Edwards stating that “ Cecil can take the position that he did what was

asked,” and Brown responding “| carried the water to theright places.”> Edwin Edwardsthen opined

°Brown also argues that the district court abused its discretion when it allowed a career FBI agent
to testify that, in light of his experience, he believed that “ carry the water” referred to the paying off of
public officials. He contends that this was an expert opinion, but was never noticed or qualified for such
purposes. Thisargument iswithout merit. We have previously found it acceptable for alay witness to
15



that they needed someoneto testify that LRGC/NORC wasnot awarded alicense because “they were
not strong enough financialy.” Thisexplanation covered up thetruereason for LRGC/NORC' slack
of success, as articulated by Brown: “the Governor has too many friends.” In a separate
conversation, Brown told his attorney that the handling of the LRGC/NORC payments could not be
exposed “openly in court” because with that money he had to “take care” of a“guy on the [Gaming]
Board; and because we were throwing money around like crazy.”

The attorney-client privilege, the oldest and most venerated of the common law privileges of
confidential communications, serves important interestsin our judicia system. See Upjohn Co. v.
United States, 449 U.S. 383, 389 (1981). Nevertheless, despiteits venerated position, the privilege
isnot absolute and is subject to severa exceptions. Under the crime-fraud exception to the attorney-
client privilege, the privilege can be overcome “where communication or work product is intended
‘to further continuing or future crimind or fraudulent activity.”” In re Grand Jury Subpoena, 220
F.3d 406, 410 (5™ Cir. 2000) (quoting United States v. Dyer, 722 F.2d 174, 177 (5th Cir. 1983)).
The government, as the proponent of the otherwise privileged evidence, “has the burden of
establishing a primafacie case that the attorney-client relationship was intended to further criminal
or fraudulent activity.” Id. at 410. Thedistrict court agreed that the crime-fraud exception applied
to theseattorney-client communications, asBrownwasusing hislawyer’ sservicesto cover up crimes
related to his extortion of LRGC/NORC. Because the application of the attorney-client privilegeis
a fact question to be determined in light of the purpose of the privilege and guided by judicid

precedents, we review the district court’ sfinding for clear error only. United Statesv. Aucoin, 964

“draw straightforward conclusions from observations informed by his own experience.” United Satesv.
Riddle, 103 F.3d 423, 429 (5th Cir. 1997). Asthe FBI agent’s testimony merely represented his own
informed opinion, the district court did not abuse its discretion in alowing it.
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F.2d 1492, 1498 (5th Cir. 1992).

In determining whether the crime-fraud exception applies, we focus on the client’ s purpose
in seeking legd advice. In re Grand Jury Proceedings, 43 F.3d 966, 972 (5th Cir. 1994) (per
curiam). Brown relies heavily on the fact that the lawsuits that he hired Pitre and Lenze to defend
did not alege any fraud or other crimes. Hefurther contendsthat the communications are privileged
because they relate only to a defense againgt allegations of past wrongs, not conti nuing or future
crimes. The district court agreed with the findings of Judge John V. Parker of the Middle District
of Louisiana, who determined that (1) the payments at issue in the lawsuits were made to Brownin
exchangefor hisguarantee of obtaining riverboat licensesfor LRGC/NORC through meansof bribery
and fraud and (2) Brown subsequently sought legal services to conceal and cover up the crimes
committed with respect to the payments. We cannot conclude that these findings were clearly
erroneous. Rather than merely defending himself against civil actions alleging past wrongdoing,
Brown was actively continuing the cover-up of his extortion and perpetuating his tax fraud. Cf.
Dyer, 722 F.2d at 177-78 (holding that a defendant’s use of a civil attorney to obtain a false
exculpatory letter was not privileged under the crime-fraud exception). Accordingly, we find no
abuse of discretion in the admission of the communications between Brown and his attorney.

B.

Theinformation it learned from consensual recordings and covert surveillance of Brown and
others led the government to seek permission to increase its monitoring of Edwin Edwards and his
associates. On December 6, 1996, the government obtained an authorization order to intercept oral
communications “at the premises known as the law office of Edward [sic] W. Edwards located at

4621 Jamestown Avenue.” The named interceptees included Edwin Edwards, Brown, Richard L.
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Stalder, Pitre, Marion D. Edwards, and Wanda Edwards. Pursuant to this authorization order, the
government placed listening devices in the personal office of Stephen Edwards and intercepted at
least two of hisconversations. The defendants contend that these actions exceeded the scope of the
December 6 order intwo ways. First, the government was not alowed to place monitoring devices
in the office of Stephen Edwards. Second, even assuming arguendo that the order permitted the
placement of devices in Stephen Edwards office, it did not provide for the interception of his
conversations because he was not anamed interceptee. The district court rejected these arguments.

Wereview itsinterpretation of the December 6 order de novo. See United Statesv. Smith, 273 F.3d

629, 632 (5th Cir. 2001) (legal conclusions on motion to suppress reviewed de novo); United States
V. Reyna, 218 F.3d 1108, 1110 (9th Cir. 2000) (wiretap suppression reviewed de novo).

Certainly, the defendants are correct in noting that the December 6 order does not explicitly
refer to Stephen Edwards' personal office. This omission, however, does not end theinquiry, aswe
must still determine whether the placement of devicesin Stephen Edwards' office wasjustified under
the order’ s reference to “the premises known as the law office” of Edwin Edwards. Central to the
resolution of this issue is the definition of “the premises known as the law office,” specificaly,
whether it referred to the entire group of legal officesat 4621 Jamestown Avenue or merely to Edwin
Edwards' personal office within the suite. Because it is not clear from the face of the order how
expansive that term was intended to be, it is helpful to consult the affidavit and application upon

which the order was based.® A reading of the detailed, sixty-seven page affidavit submitted by FBI

®The defendants object to our consideration of the affidavit, noting that the affidavit was not
physically connected to the order or even referenced init. See United Sates v. Dahlman, 13 F.3d 1391,
1395 (10th Cir. 1993) (refusing to expand scope of warrant based on affidavit where the affidavit was not
physicaly attached to the warrant or referenced in it). Thereis a difference, however, in resorting to the
affidavit to resolve an ambiguity and relying on it to expand an otherwise clear term in the order. Because
our inquiry is limited to the former, we reject the defendants’ argument that the affidavit isirrelevant.
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Special Agent Geoffrey C. Santini supports an expansive interpretation of “the premises known as
the law office.” The affidavit states, in part:
On December 3, 1996, a separate cooperat ing witnhess (CW-3) advised that if an
individua entered the front door of the law office and turned right at the reception
desk, thefirst office on theright as one proceeded down the hal isthe personal office
of Stephen R. Edwards. The next office on the right down the hall is the personal
office of Edwin W. Edwards. (Affiant asserts that Edwin W. Edwards' office is
located in the front corner of the law office). CW-3 advised that Edwin W. Edwards
currently conducts business in his personal office and on occasion in the office of
Stephen R. Edwards.
Asthis passage suggests, there isadifferencein usage between the terms “law office” and “personal
office” Thisdistinction is further supported by an attachment to the affidavit, which diagrams the
layout of the entire office. The attachment indicates that although Edwin Edwards and Stephen
Edwards had separate personal offices, the entire group of offices comprised asingle, cohesive office
area. There was a common reception desk, library, conference room, clerical/secretary area, and
coffee area. Finadly, the affidavit stated that, according to a cooperating witness, Edwin Edwards
“would in effect use the entire office for meetings and on many occasions the CW would meet and
observe[Edwin] Edwardsin Stephen R. Edwards[sic] office.” Our review of theaffidavit, therefore,

clarifiesthat the December 6 order’ sreferenceto thelaw office of Edwin Edwardsincludestheentire

group of legal offices at 4621 Jamestown Avenue, not merely the personal office of Edwin Edwards.’

"In interpreting the terms of the December 6 order, we ultimately place little weight on the
government’s decision on April 16, 1997 to include a specific reference to the “law office” of Stephen
Edwardsin its application for an extension and modification of the authorization order. The defendants
argue that the explicit reference to Stephen Edwards' law office in the April 1997 application is atacit
admission that the government did not previoudly have the authority to monitor his office. We think the
reliance on the April 1997 application is misplaced. The issue in determining the proper scope of the
December 6 order’s reference to the law office of Edwin Edwards is what the issuing court intended by the
use of theterm “law office” As such, we consulted the December 6 affidavit on which it relied. By
contrast, the government’ s intent in changing the language of its April 1997 application is, at best, of
marginal relevance to our analysis of the court’s use of the term “the premises known as the law office’
in the December 6 order.
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Accordingly, we agree with the district court that the order permitted the government to place
listening devicesin the persona office of Stephen Edwards.

The defendants further contend that even if the listening devices were properly placed in
Stephen Edwards’ office, the government was not permitted to listen to his conversations because
hewasnot anamed interceptee. In particular, two conversationsare at issue. Thefirst conversation,
whichtook place on December 19, 1996, involved Edwin Edwards and Stephen Edwards discussing
how to write checks so that they could disguise the criminal proceeds. The next day, the government
intercepted a second conversation featuring Stephen Edwards talking with Wanda Edwards, Marion
Edwards, and Cecil Brown, al three of whom were named interceptees. Again, it isbeyond dispute
that Stephen Edwardsisnot among the named intercepteesinthe December 6 order, and that hewas
not added to that list until January 15, 1997, when the first thirty-day extension was granted. The
order, however, does not limit its scope to named interceptees only. Instead, it provides that
interception may take place only when

one of the named interceptees are[sic] withinthetarget premisesand are engaged in

conversation or activity with any named or known coconspirator or any other

individua that was caused to go to the target premises by a named interceptee or
named or known coconspirator as related to the crimina offenses as set forth in

paragraph A.
The government contends, and the district court agreed, that the interception of Stephen Edwards
conversationswas appropriate because he was acoconspirator, asevidenced by the December 19 and
20 conversations. It further relied on the fact that the government kept theissuing court fully abreast
of the monitoring through a December 27, 1996 statusreport. Therefore, it argues, the interception
of these conversations was fully authorized.

We do not reach the same conclusion. As the government concedes, because Stephen
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Edwards was not a named interceptee, the interception could be legd only if he was a “named or
known coconspirator.” Contrary to the government’ ssuggestion, however, our focusin determining
whether Stephen Edwards was a coconspirator must be on December 6, not on the dates of the
intercepted conversations. Relying on the content of the actual conversations to justify post hoc
otherwiseillegal interception would constitute impermissible bootstrapping. 1f the interception was
not legal when the conversation began, it does not become legal smply because of what the
participants discussed. We must therefore look instead for evidence that the government knew that
Stephen Edwardswasacoconspirator on December 6. Not only doesthe government fail to identify
any such evidence, the clear terms of its December 6 application and affidavit suggest that none
exists. Asof December 6, the government was aware that Stephen Edwards maintained an office at
thetarget premisesand that Edwin Edwardsoften used that officeto conduct business. Nevertheless,

thereisno indicationinthe affidavit that the government thought that Stephen Edwardswasinvolved
inthealleged extortion schemes. By contrast, other members of the Edwards family who had offices
at the target premises, such as Wanda Edwards and Marion Edwards, were suspected of illegalities
and therefore were listed as named interceptees. In other words, our reading of the December 6
order, application, and affidavit leads usto the conclusion that Stephen Edwards was not listed asa
named interceptee precisely because the government did not think he was a coconspirator.

Accordingly, becausewe concludethat Stephen Edwardswasnot a“named or known coconspirator”

under the terms of the December 6 order, we hold that the December 19 and 20 conversations were
illegdly recorded and should have been suppressed. See 18 U.S.C. § 2518(10)(a) (providing for
suppression remedy).

Having determined that the district court’'s admission of the December 19 and 20

21



conversations involving Stephen Edwards was erroneous, we now must decide whether that error
was harmless. To the extent that the error implicates Stephen Edwards Fourth Amendment rights,
we ask whether it appears* beyond areasonabl e doubt that the error complained of did not contribute
to the verdict obtained.” Neder v. United Sates, 527 U.S. 1, 15 (1999) (quoting Chapmanv. Cal.,
386 U.S. 18, 24 (1967)). There is no dispute that the suppression of the December 19 and 20
conversations alone would not have made a difference in the verdict, as the evidence of the
defendants’ guilt wasoverwhelming. Rather, the defendants suggest that the evidence obtained from
the December 19 and 20 conversations provided the basis for the inclusion of Stephen Edwards as
one of the named interceptees on the January 15, 1997 wiretap application. Moreover, they contend
that the conversationsalso led to the April 1997 search of Stephen Edwards’ home. Thesearguments
overstate the importance of the illega interception. In its affidavit in support of its application for
the January 15, 1997 wiretap authorization, the government detailed a January 9, 1997 conversation
between Edwin Edwardsand Martin. Thetwo men discussed Stephen Edwards’ roleinthe Treasure
Chest Scheme, including a payment from Guidry to Stephen Edwards. Based on this evidence of
Stephen Edwards' involvement in the extortion scheme, there was a solid basis for adding Stephen
Edwardsasanamed interceptee on January 15, even without the December 19 and 20 conversations.
After receiving the January 15 wiretap authorization, the government amassed extensive evidence of
Stephen Edwards’ crimind activities to support its subsequent April 1997 application for a search
warrant. In light of this evidence, which was wholly independent of the December 19 and 20
conversations, we hold that the admission of the illegal interceptions was harmless beyond a

reasonable doubt.®

8The defendants also argue that they were entitled to a hearing pursuant to Franks v. Delaware,
438 U.S. 154 (1978). They do naot, however, explain why such a hearing was necessary, except to assert in
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V.

At trial the district court admitted, over hearsay objection, testimony from Bernie Klein
(“Klein”), describing statements made to him by Sam Gilliam (“Gilliam”). It concluded that the
statements were non-hearsay because they were statements by a co-conspirator in furtherance of a
conspiracy. SeeFed. R. Evid. 801(d)(2)(E). Klein backed the GretnaBelleriverboat casino project.
At the time, Gilliam was a co-chairman of the Louisana Riverboat Gaming Commission. Klen
testified that he approached Gilliam after Gilliam voted againgt the GretnaBelle. Kleinwas surprised
because he believed that Gilliam supported the Gretna Belle. Klein further testified that when he
confronted Gilliam about the vote, Gilliam admitted that he had been instructed to change his vote
or lose hislivelihood.

Thedistrict court also admitted, over hearsay objection, testimony from Judge Hillary Crain
(“Crain”), describing statements made by Raph Perlman (“Perlman”), again concluding that the
statements were non-hearsay because they were statements by a co-conspirator in furtherance of a
conspiracy. See Fed. R. Evid. 801(d)(2)(E). At the time, Crain was the chairman of the Gaming
Control Board and Perlman was a Board member. Crain was responsible for ensuring compliance

withthe Board’ srules, specificaly itsno-contact policy, whereby Board membersagreed not to meet

passing that there was no probable cause to support the placement of listening devices in the office of
Stephen Edwards. This argument has no merit. The government had ample evidence from its cooperating
witnesses that Edwin Edwards was using the entire law office, including Stephen Edwards' personal office,
to carry out illegal activities. Moreover, because we do not interpret the December 6 order to authorize the
interception of Stephen Edwards' conversations, we need not determine whether there would have been
probable cause to do so. Therefore, we conclude that there was no deficit of probable cause in support of
the December 6 order. To the extent that the defendants argue that they were entitled to a Franks hearing
on another issue, such as the probable cause supporting the search of Stephen Edwards' or Edwin
Edwards homes, that argument has been waived for lack of sufficient development in the brief. See
United Sates v. Posada-Rios, 158 F.3d 832, 867 (5th Cir. 1998) (deeming issued waived as a result of
inadequate briefing).
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with anyone ex parte to discuss the licensing votes. Crain testified that Perlman said that he met
Edwin Edwardsfor lunch, at which Edwin Edwards expressed interest in the upcoming vote. Crain
also testified to asecond, later statement by Perlman that he met with Edwin Edwards an additiondl
time. Perlman reported that at that meeting Edwin Edwards asked him for hisvote and told him that
he already had the votes of the other Board members.

The defendants argue that the two aforementioned sets of statements were admitted in
violation of the Confrontation Clause because the government failed to offer evidence that Gilliam
or Perlman were conspirators or that their statements furthered the conspiracy. See Bourjaily v.
United States, 483 U.S. 171, 182-183 (1987) (explaining that because the co-conspirator statement
exceptionto the hearsay ruleis”firmly rooted,” proper admission of aco-conspirator statement does
not offend the Sixth Amendment).

Althoughit isnot clear fromtherecord that the appellants asserted the Confrontation Clause
asto al of these statements (as opposed to a hearsay objection), we need not address whether they
were admitted in violation because we conclude that their admission was harmless beyond a
reasonable doubt. See Hafdahl v. Johnson, 251 F.3d 528, 539-40 (5th Cir. 2001). To determine
whether the error was harmless, “we consider the importance of the witness testimony in the
prosecution’s case, whether the testimony was cumulative, the presence or absence of evidence
corroborating or contradicting the testimony of the witness on material points, the extent of
cross-examination otherwise permitted, and of course, theoverall strength of the prosecution’ scase.”
Id. (citation omitted).

All that these two sets of statements tend to prove isthat the conspirators were influencing,

24



or attempting to influence, the licensing votes.® Therewas agreat deal of evidence of thisfact in the
record, including a number of Fed. R. Evid. 801(d)(2) admissions by the defendants. Furthermore,
the defendants extensively cross-examined both witnesses: in each case the cross-examination took
up much of anentirecourt day, Klein' scross-examination testimony taking up 140 pages of transcript
and Crane' s 167 pages. Finally and most importantly, having reviewed the record, we conclude that
government presented astrong case of guilt, including the af orementioned admissions, each victim’'s
testimony to the defendants’ extortion efforts and overwhelming documentary and wiretap evidence.
V.

Nearly three monthsinto the tria, the district court was faced with amajor disruption when
oneof thedefendants, Bobby Johnson, underwent multiplebypasssurgery. AlthoughtheMarch 2000
operation was considered urgent, Johnson’s heart condition was not a recent development. The
problem first surfaced in relation to the trial when one of Johnson’s attorneys, Patrick Fanning
(“Fanning”), sent thedistrict court aletter informing it of Johnson’ shealth problems. The September
10, 1999 |etter explained that Johnson had learned the previous day that he had six blocked arteries,
acondition that was not treatable by any method other than surgery. It further stated that during the
next week, Johnson would be speaking to several surgeons to schedule the procedure as soon as
possible. At astatus conference on September 13-14, the district court expressed its concern about
Johnson’ s health, and suggested that any surgery should be scheduled well in advance of the January

10, 2000 trial setting. It specifically admonished him not to wait until the last minute.

*The Gilliam statement goes a little farther, i.e., he indicates that someone threatened him. Though
arguably prejudicial (much less so because the source of the threat was not identified), the threatening
aspect of the persuasion is minimally harmful because it does not tend to prove any element of any charged
offense. In fact, the defendants concede that “the evidence having to do with the corruption of the
commission and the licensing process does not comprise one of the seven schemes that are the predicates
for the substantive portions of RICO].]”
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Indeed, only one day after the hearing, Johnson'’ s cardiovascular surgeon, Carlton H. Shedly,
M.D. (“Dr. Sheely”), sent Johnson a letter confirming that bypass surgery had been scheduled for
September 24. Just two days prior to surgery, however, Johnson cancelled it and decided instead to
undergo chelation therapy, an alternative treatment. A mgjor factor in this decision was Johnson’'s
fear that he would not survive the operation. His father-in-law had died after bypass surgery, and
Johnson was afraid that he would suffer the samefate. Beyond assuaging hisfears, though, chelation
therapy had littleto recommend it. Even Johnson admitsthat the evidencein support of it was mixed
at best, and one of his doctors criticized it as “ quackery.”

Despite the district court’ s expressed concern about his condition, its worry that his health
might jeopardize the trial schedule, and its desire to be kept up-to-date regarding the situation,
Johnson never informed it that surgery had been scheduled and canceled. Moreover, instead of the
careful medicd attention that his condition required, Johnson went from September 1999 until March
2000 without seeing a cardiologist. During this time, he was treated by Stephanie F. Cave, M.D.
(“Dr. Cave’), his physician and family friend, and James P. Carter, M.D., Chairman of the Nutrition
Department at the Tulane School of Public Health and Tropical Medicine and a proponent of
chelation therapy. Over the course of his chelation treatment, Johnson did report feeling better.
According to Dr. Shedly, however, this perceived improvement is consistent with the placebo effect.
Therefore, by the start of trial on January 10, 2000, Johnson had cancelled the surgery that two
separate cardiologists had recommended, had avoided hisregular cardiologist, and had embarked on
an unproven treatment regime. The only indication of thisturn of eventsthat he gave to the district
court was a brief reference during a December 10, 1999 pretrial conference to the fact that he was

currently undergoing chelation therapy.
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Set againgt this course of conduct was Johnson'’ sfirm belief that it wasin his best interest to
go to trial with the rest of the defendants, particularly Edwin Edwards. Specificaly, he was hoping
that someof theformer governor’ sreputed good will would rub off on him. Moreover, hisattorney’s
strategy was, in part, to portray Johnson asavictim of the crossfire in adecades-long battle between
Edwin Edwards and the federa government. Johnson worried that the surgery would jeopardize his
ability to betried with the entire group of defendants, and he was, in the words of hisattorney, “hell-
bent” on going to verdict with them.

Asthetrial progressed, Johnson initially reported no complaints about his health. On March
2, nearly two months into the tria, the government began presenting evidence related to the Jazz
Scheme and Johnson’sroleinit. Thisevidence was particularly damaging to Johnson’ sdefense. He
washeard ontapethreatening Jazz vice-president Mark Bradley (“Bradley”), who aso took the stand
against Johnson. Several newspaper articles noted the devastating effect of the tapes and Bradley’s
testimony, speculating that it was difficult to imagine how Johnson would be ableto beat the charges.
By March 13, the government had completed its presentation on the Jazz Scheme and moved on to
the 15th Riverboat Scheme, a matter that did not relate to Johnson. The completion of the
government’ s case against Johnson marked the beginning of hiscontinued absencefromthetrial. On
March 14, Johnson left the proceedings early. When he had to leave early again the next day,
attorney Fanning informed the district court that his client was having recurring trouble with his
health. As he had done for al his absences since September 1999, Johnson waived his right to be
present. Fanning further indicated that he had no intention of requesting a continuance or severance,
as Johnson still wanted to continue with the trial.

Despite the increasing likelihood that his health would be a mgjor obstacle to his ability to

27



continue with the trial, thereby presenting serious trial management problems for the district court,

Johnson refused to see a cardiologist. On March 16, Fanning asked for the district court’s help in

convincing hisclient to vigt the cardiologist. Thedistrict court flirted with the possibility of forcing

Johnson to undergo a medical evaluation as a condition of hisbail, but ultimately decided against it.

On March 17 and 21, Johnson yet again left the trial before the afternoon session, waiving his
presence on both occasions. He never returned. At a March 21 conference, the first of several
regarding Johnson’ s predicament, the district court learned that Johnson had not seen a cardiologist

since September 1999. Nevertheless, Johnson insisted that he did not want a severance or mistrial

because he still believed that it was in his best strategic interest to proceed with the trial.

The next day, the district court was informed that Johnson had findly visited a cardiologist,
Joseph Deumite, M.D. (“ Dr. Deumite”), who had recommended an urgent heart catheterization. The
district court was aso advised that, unlike every timein the past, Johnson was now refusing to waive
his presence even though the government’ s case against himwas finished. On March 23, the district
court received a letter from Dr. Deumite stating that bypass surgery had been scheduled for March
28. After the operation was performed, the government moved for trial in absentia. Johnson, whose
team was split on strategic issues, sought a continuance.

On April 3, the district court held a conference to consi der whether, and to what extent,
Johnson could return from surgery to take part in histrial. After hearing from Dr. Sheely and Dr.
Deumite, it concluded that the best available alternative was to grant Johnson’ s pending motion for
acontinuance. Johnson could use this time to recuperate, possibly enough to participate in the trial
with certain accommodations. These accommodations, which included audio, video, or computer

communication, would alow Johnson to monitor the trial from the comfort of his home. The
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government agreed to this plan, but the other defendants, worried about the delay and seeking a
severance from Johnson, objected. At that point, Fanning withdrew the motion for continuance,
moved for a mistria, and rejected the district court’s proposed accommaodations as unacceptable.
In essence, asthedistrict court noted, Johnson’ sdeliberately reckless course of conduct with regard
to his health had created a mgor problem: the government was moving for trial in absentia, one
defendant had withdrawn a motion for continuance and moved instead for mistrial, and the other
defendants were seeking aseverance. The district court’ s tentative solution was to allow testimony
to continue on matters unrelated to Johnson, giving Johnson the right to recall any of the witnesses
0N Cross examination.

The following day, the district court sua sponte reconsidered this ruling and postponed tria
until April 10. Concerned that Johnson did not really support the motion that Fanning had filed, the
district court ordered him to submit an affidavit confirming his consent to a mistrial. During
chambers conferences on April 4 and 6, it was clear from the statements of Fanning, Fanning’s co-
counsel, Ernest Johnson, and Bobby Johnson’ s wife, Kim Johnson (“Mrs. Johnson™), that Johnson
did not consent to amistria and instead wanted to go forward with the trial. Further complicating
the situation, Fanning and Ernest Johnson suggested to the district court that Johnson might not be
competent as aresult of his medication and po st-operation depression. Competency aside, it was
clear that the relationship and communication between Fanning and Johnson had badly deteriorated.
Specifically, Johnson wasangry at Fanning after reading press coverage of Fanning' sreferenceto his
client in open court asa*“buffoon.” Ultimately, the district court, without an affidavit from Johnson
and unsure as to whether any such affidavit would be knowing and intelligent, denied the motion for

mistrial and granted the government’s motion for trial in absentia.
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Beforethetrial resumed onthe morning of April 10, Fanning filed another motion for mistrial,
which was now accompanied by affidavit from Johnson. The district court denied this motion, but
stressed that Johnson could still take advantage of the numerous accommodations it had previously
offered him. These optionsincluded (1) providing Johnson with amore comfortable chair, (2) having
anurse present at all timesto monitor Johnson’s blood pressure and check on hisoveral hedth, (3)
ingtituting longer and more frequent breaksin thetria, (4) alowing Johnson to participate through
audio or video feeds, (5) providing Johnson and his counsel with real time transcription of tria
proceedings, (6) permitting counsel to take as many recesses as necessary to confer with Johnson,
(7) dlowing communication equipment such as cell phones or beepers in the courtroom so that
counsel could reach Johnson, (8) appointing an additional attorney to stay at home with Johnson to
advise him from that location, (9) exercising discretion under Fed. R. Evid. 611 to alow Johnson to
present his defense after the other defendants had completed their case, and (10) permitting Johnson
to testify asthe last witnessinthetrial. All of these optionswould be provided at the expense of the
district court. Nevertheless, Johnson declined them.

Johnson did not return to court until after the jury delivered itsverdict. Although offered a
chanceto testify in hisdefense, taking frequent or extended breaks as his health required, he clamed
that he was physicaly unableto do so. Inall, the defendants were able to put on their casein amere
four days, as Edwin Edwards was the sole defendant to testify. Johnson also failed to offer any
evidenceinhisdefense. On April 17, thegovernment presented itsrebuttal case, whichtook lessthan
oneday. Beforethe government was allowed to make its closing argument in the Jazz Scheme, the
district court contacted Dr. Deumiteto obtain aprogressreport on Johnson’ srecovery. Eventhough

Dr. Deumite had not seen Johnson in ten days, hetold the district court that he expected himto have
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improved substantially. He also noted that most patientswould feel ready to returnto at least limited
activity about three weeks after the operation, and that Johnson’ srecovery period was reaching that
point. The government was then allowed to finishits closing arguments. The defendants, including
Johnson, also madetheir closing arguments before the case was submitted to the jury. Following the
jury’ sverdict finding himguilty on several counts, Johnson filed amotion for anew trial, arguing that
the district court’s decision to try him in absentiawas erroneous. The district court held extensive
hearings on the issue and ultimately denied the motion in an exhaustive opinion.

Johnson’ s absence from the fina weeks of his trial implicates constitutional, statutory, and
commonlaw rights. Rule 43 of the Federal Rulesof Crimina Procedure codifiestheserights, including
due process, the Confrontation Clause, and the commonlaw right to be present. United States v.
Navarro, 169 F.3d 228, 236 (5th Cir. 1999). Under Rule 43, the defendant’s presence is not
necessary if he becomes*voluntarily absent” after the commencement of thetria. 1d. Wereview the
district court’ s determination that Johnson’ s absence wasvoluntary for clear error. United Statesv.
Davis, 61 F.3d 291, 302 (5th Cir. 1995). If we conclude that he voluntarily waived his right to be
present at hisown trial, we then consider whether the district court abused itsdiscretionin deciding
that there was a controlling public interest in continuing with the trial in his absence. Seeid.

Thedistrict court concluded that Johnson’s absence was voluntary based on its finding that
he made a deliberate tactical decision to postpone the surgery in order to gainthe perceived strategic
advantage of going to verdict with Edwin Edwards. It clearly viewed Johnson’s failure to keep it
informed of his medical decisions as consistent with the strategy to avoid severance at all costs. In
light of the fact that the surgery he had in March 2000 was virtualy the same operation that had been

scheduled in September 1999, t he district court was also suspicious of the timing of Johnson’s
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decision, coming immediately after the government presented damaging evidence against him.
Findly, it thought that his post-surgery lega maneuvers, including the shifting positions and his
rejection of the district court’ s accommodations, were indicative of an unwillingness rather than an
inability to continue with the trial.

Given the record evidence and the highly deferential standard under which we review the
district court’s determination, we cannot conclude that its finding of voluntary absence is clearly
erroneous. In doing so, however, we note that Johnson’'s case presents a unique situation, not
perfectly analogous to the caselaw relied on by either party. On one hand, several courts have
considered scenarios wherein the defendant voluntarily absents himsdf from the trial by either
exaggerating hissymptomsor by exploiting anonemergency conditioninan obvious attempt to avoid
trial. For example, in United Satesv. Pastor, 557 F.2d 930 (2d Cir. 1977), the Second Circuit based
its conclusion that the defendant was voluntarily absent on its disbelief that he was experiencing the
severe heart problems he clamed. Seeid. at 937 (concluding that defendant was “exaggerating his
illness’ in an effort to postpone the proceedingsin his case). Similarly, in United States v. Barton,
647 F.2d 224 (2d Cir. 1981), the Second Circuit noted the disingenuous nature of the defendant’s
decision to undergo spina surgery on the eve of trial despite the fact that his doctor had
recommended the surgery seventeen months earlier. See id. a 238. The doctor stated that the
operation was not performed on an emergency basis and that the defendant’ s request for surgery
came “out of the blue.” Id. Both of these cases are consistent with the law of our circuit, which
holdsthat a defendant cannot avoid trial by misrepresenting or exploiting hismedical condition. See
Davis, 61 F.3d at 302-03 (holding that the defendant’ s absence was voluntary where her complaints

of symptoms were not supported by medical records).
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In another line of decisions, however, Rule 43 has been held to prevent the trial court from
continuing with proceedings when a legitimate medical emergency renders the defendant unable to
be present. Johnson relies heavily on United Sates v. Novaton, 271 F.3d 968, 994-95 (11th Cir.
2001), inwhichthetrial court continued with the proceedings after one of the defendantsfell ill. The
Eleventh Circuit vacated the convictionand remanded for anew trial, finding clear error inthedistrict
court’ s determination that the defendant’ s absence was voluntary. 1d. at 997. In so holding, the
Eleventh Circuit noted that after the defendant became ill, he and his counsel *“cooperated
commendably with the government and the district court” before eventually moving for a mistridl.
Id. Accordingly, under the Novaton standard, which we find entirely reasonable, a sudden,
incapacitating illness can render a defendant involuntarily absent, especially when he cooperateswith
the trial court to minimize the disruptive effect of his condition.

Johnson’s case does not fit neatly into either one of these lines of decisions. Unlike the
defendants symptoms in Barton and Pastor, Johnson’s symptoms were not a bluff, nor did his
decision to have surgery come “out of the blue.” Johnson’s doctors testified that although his
symptoms were the same in March as in September, they had become more acute and his coronary
disease had progressed. The doctors aso acknowledged the effect that a stressful trial would have
on Johnson’ s heart condition. Even after the surgery, there was no indication that he wasfaking his
symptoms, ashisdoctor testified that they did not believe that he was malingering during therecovery
period. The centra distinction between Johnson'’s situation and the Barton-Pastor line, therefore,
isthat Johnson did not exploit his health condition to avoid atrial.

Nevertheless, this distinction does not make the district court’ sfinding of voluntary absence

clearly erroneous. There is ample support in the record for the district court’s conclusion that
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Johnson’s reckless course of conduct was part of a deliberate, tactical effort to avoid severance.
Pursuant to this strategy, he avoided surgery in September 1999 even though two cardiologists had
recommended it. He never told the district court that the surgery had been scheduled or canceled,
thereby leaving it in the dark about the seriousness of his condition. During the months preceding
thetrial, hefailed to seeacardiologist, apparently out of fear that he would be advised yet again that
surgery was necessary. Thisrefusal to seek proper treatment and failure to keep the district court
informed of hiscondition deprived it of the ability to take actionsto prevent Johnson’ sconditionfrom
jeopardizing it s management of along, complex, multi-defendant trial. As aresult of the lack of
cooperation from Johnson, the district court was unaware that a severance might be necessary. At
the very least, the district court was unable to take Johnson’s condition into account when it was
determining how best to schedule the presentation of evidence over the course of the trial.

Further supporting the district court’ s conclusion that Johnson’ s absence wastheresult of an
informed trial strategy was his post-operation legal maneuvering. Following his decision to finally
undergo surgery after the government had completed a very strong case against him, he repeatedly
refused to cooperate with the district court to minimize the disruption that his operation had caused.
After initidly seeking a continuance, he then pursued what could arguably be described as a boycott
strategy. He moved unsuccessfully for a mistrial and then refused every accommodation that the
district court offered him. Moreover, despite the fact that the government’s case against him had
aready been completed, hewould not waive his presence even though he had done so on every other
occasion. This lack of cooperation distinguishes the present case from Novaton, in which the
defendant “cooperated commendably” with the trial court. Novaton, 271 F.3d at 997.

In essence, by thetime Johnson findly left thetrial for good, his absence was purely theresult
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of his own decision to avoid necessary medical treatment and his failure to keep the district court
apprised of his condition. Furthermore, there is considerable evidence that these actions were part
of a strategy to go to verdict with Edwin Edwards. Although Johnson has the right under Rule 43
to be present at his trial, he is not entitled to unilaterally dictate its time and circumstances. See
Davis, 61 F.3d at 302 (quoting United Sates v. Tortora, 464 F.2d 1202, 1208 (2d Cir. 1972)).
Otherwise, a defendant with a serious health condition like Johnson’s would have the ability to get
two bites at the apple by refusing necessary medica treatment before trial, waiting to gauge the
strength of the government’ s presentation, and ultimately obtaining a mistria if he then decided to
have the treatment. As we decline to interpret Rule 43 as atool for such tactica maneuvering, we
hold that the district court’s determination that Johnson’s absence was voluntary is not clearly
€rroneous.

Furthermore, we have little difficulty concluding that the district court did not abuse its
discretion in continuing with the proceedings in Johnson’ s absence. The district court painstakingly
chronicled the great expense and time invested in thislong, complex, multi-defendant trial up to the
point of Johnson’'s departure. The trial was entering its third month, and the burdens which would
have been placed on the witnesses, jurors, defendants, and the district court far exceeded the public
interest in postponing the proceedings or conducting a separate trial with Johnson present. Seeid.
at 303 (finding no abuse of discretion in continuing with complex, multi-defendant trial despite
voluntarily absent defendant). Accordingly, perceiving no clear error in the district court’s finding
that Johnson wasvoluntarily absent, and discerning no abuse of discretioninitsdecisonalowing the
trial to proceed in his absence, we hold that there was no violation of Rule 43.

V1.
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Eleven days after the jury began its deliberations in this case, the court dismissed Juror 68.
The events leading up to that dismissal are as follows:

Juror 68 first came to the district court’s attention about midway through trial when it
received an anonymous phone call (the “Bias Call”) accusing Juror 68 of (1) talking about the case
at churchfunctions; (2) being involved with Edwin Edwardsin amedical transportation business; (3)
seeking counseling from his pastor about the verdict; and (4) having abias against Edwin Edwards.
The court questioned Juror 68 about the allegations and made aninitia determination that they were
baseless. After the United States Marshals were able to identify the anonymous calers, the district
court made a testimonial record of the allegations and again concluded that the allegations were
basdless. In dismissing Juror 68, the court explained that the Bias Call had nothing to do with his
decision.

Other eventsoccurring during trial were dightly moretroubling. First, thecourt observed that
Juror 68 had, contrary to the court’ sinstructions, held onto a piece of transcript that was distributed
during trial (the* Transcript Incident”). Second, the court noticed that Juror 68 had, contrary to the
court’ sinstructions, written hisjuror number onan evidence binder that waslater re-used and handed
to Edwin Edwards during histestimony (the “ Binder Incident”). Despite these failuresto follow the
court’ sinstructions, the court took no action, allowing deliberations to begin on April 24th.

On April 25th, aU.S. Marshal reported that he observed adictionary and thesaurusinthejury
room (“Dictionary Incident”). The court removed the books and re-instructed the jury not to bring
any outsidemateriasinto thejury room. The court subsequently determined that it was Juror 68 who
was responsible for bringing the books in and that the definitions of key terms, i.e., “conspiracy,”

“extortion” and “extort” were discussed. Again, the district court exercised restraint, declining to
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take further action.™

On April 27th, the district court was informed that Juror 68 had |eft the jury room in tears.
Per the court’ sinstructions, Juror 68 wroteanote (“Jury Note 7”), asserting that he has*“ doubts’ and
that heis being “intimidated” by other jurors, and suggesting that perhaps he should be dismissed.
Again demonstrating restraint, the court denied the government’ smotionto dismiss Juror 68 without
interviewing any of the jurors, and re-instructed the jury regarding their duty to deliberate.

On May 1st, the court received anote signed by the Foreman (“Jury Note 11”), aleging that
an unidentified juror wasrefusing to participate in deliberations. The court questioned the Foreman
about Jury Note 11,** determining that the note was referring to Juror 68. When questioned about
the note, the Foreman mentioned, in trying to explain the note’ s alegation that Juror 68 was biased,
that other jurors had seen Juror 68 on one occasion bring a note into the jury room and on another
occasion remove sheets from his notebook from the jury room. In addition, there was subsequent
testimony that Juror 68 was referring to the note during deliberations. Understandably, the district
court expressed great concern at the possibility that Juror 68 was again bringing extrinsic materia
into the jury room.

Accordingly, on May 2nd the court held a hearing to question Juror 68 about Jury Note 11.
Without informing Juror 68 about the Foreman'’s testimony, the court also asked Juror 68 whether

he brought any notes in or out of the jury room. Juror 68 responded in the negative. The district

1%The district court noted that Juror 68 kept the dictionary at his work station despite the fact that
another juror had told him that he was not supposed to use it.

The note provided: “We feel a certain juror is biased and refuses to participate in deliberations.
He has his mind made up, but will not discuss his reasoning. After many, many attempts by ALL jurors he
till refuses. And he recently has gone as far asto tell afellow juror to not speak to him at al. We do not
know how to proceed with thisjuror’s refusal to participate in deliberations.”
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court then interviewed the rest of the jurors about the two note incidents described by the Foreman;
all but one of the jurors testified, in contradiction to Juror 68’ s testimony, to being aware of one or
both of the incidents.

On May 3rd, over the prosecution’s objection, the district court allowed Juror 68 an
opportunity to explain the inconsi stencies between his testimony and that of the fellow jurors. Juror
68 then partially recanted his previoustestimony, admitting to bringing anoteinto the jury roomand
removing sheets from his notebook. In fact, he informed the court that, contrary to the court’s
instructions, he still had the note in hiswallet. He explained that he remembered the two incidents
after the court adjourned for the evening recess. But hisrecollection of thetwoincidentsstill differed
materially from that of other jurors.

Following this testimony, the district court heard argument on the government’s motion to
dismissJuror 68. Asnoted above, on May 5th the court dismissed Juror 68, issuing detailed findings
of fact and conclusions of law. The district court based its dismissal of Juror 68 on its findings that
Juror 68 had displayed an inability to follow the court’ sinstructions and that, in his dealings with the
court, Juror 68 waslacking in candor. With respect to the former finding, the district court cited the
Binder Incident, the Transcript Incident, the April 25th dictionary incident and Juror 68’ simport and
export of material from the jury room. With respect to the latter finding, the district court relied on
his further finding that Juror 68 testified dishonestly on May 2nd when he denied importing and
exporting material into thejury room. Finally, thedistrict court made clear that it was not basing the
dismissal on Juror 68’s view of the evidence.

A.

District courts have discretion to dismiss jurors for just cause. United Statesv. Fryar, 867
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F.2d 850, 853 (5th Cir. 1989). A district court abusesitsdiscretion only “whenitsrulingisbased on
an erroneous view of the law or on a clearly erroneous assessment of the evidence.” Whitehead v.
Food Max of Miss,, Inc., 277 F.3d 791, 792 (5th Cir. 2002); see also United States v. Virgen-
Moreno, 265 F.3d 276, 288 (5th Cir. 2001) (“Unlessthe court’ sremoval of the juror has prejudiced
the defendant, we will not disturb the court’ s decison. Moreover, we will find prejudice only if the
juror was discharged without factual support or for alegaly irrelevant reason.”) (citation omitted).
Finaly, “[ulnder the clearly erroneous standard, we may not reverse the district court’s findings of
fact unless the review of the relevant evidence leaves us with the definite and firm conviction that a
mistake has been committed.” Broussard v. United States, 989 F.2d 171, 178 (5th Cir. 1993).

The court found, based upon live testimony, that Juror 68 was unable to follow instructions
and that he had displayed alack of candor. The defendants do not contend that these two reasons
for dismissal are legdly irrelevant, see Fryar, 867 F.2d at 853 (affirming dismissal based on lack of
candor); United Satesv. Vega, 72 F.3d 507, 512 (7th Cir. 1995) (affirming dismissal based onfailure
to follow instructions). Instead, they appear to contend that the “lack of candor” and “inability to
follow instructions’ findings are clearly erroneous. We disagree.

With respect to his lack of candor, in its May 5, 2000 statement of reasons for dismissing
Juror 68, the district court noted that it asked Juror 68 on May 2, 2000 to disclose any material of
any type whatsoever that he brought into or took out of the jury room and to describe each itemwith
particularity. When answering these questions on May 2nd, Juror 68 did not disclose the two
incidents described by the Foreman and the other jurors on May 1st and 2nd. He did disclose the
incidentson May 3rd when he wasrecalled, but the district court observed that histestimony seemed

coached, noting that “some of his statements yesterday came out of a case.” In fact, the court
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described Juror 68's May 3rd testimony as “shock[ing].” Furthermore, as noted above, Juror 68's
May 3rd description of the variousincidents was still inconsistent with that of other jurors .** These
inconsistenciesalso clearly support the“lack of candor” finding. Finally, thedistrict court wasrightly
concerned with the fact that Juror 68 failed to correct his earlier misstatements until recalled and
guestioned by the court. Accordingly, we cannot say that the district court’ sfinding of factisclearly
€rroneous.

With respect to Juror 68's inability or unwillingness to follow instructions, the defendants
apparently concede that his behavior with respect to the Dictionary Incident, Transcript Incident,
Binder Incident and noteincidents constituted afailureto follow instructions. The defendantsargue,
however, that these mistakes were innocent, understandable and harmless. In light of the standard
of review, their concessionisfatal, regardless of their personal view of the seriousness of Juror 68's
infractions.®® Collectively, these failures to follow the court instructions, in addition to any
observations the court may have made respecting Juror 68’ s demeanor, clearly support the district
court’s factual finding that Juror 68 was unable to follow itsinstructions.

Alternatively, the defendantsvigorously contend that the abuse of discretion standard should
not apply to dismissals occurring after commencement of deliberation. They argue that we should
adopt a much more stringent standard in such cases, reversing whenever there is “a possibility that

the dismissal was pro mpted by the juror’s doubts about the defendant’ s guilt.” In support of this

2For example, Juror 68 testified that he brought back all papers that he took out of the jury room.
Other jurors testified that he brought back fewer pages. After observing the testimony, the district court
expressly found the other jurors version more credible.

Bperhaps the strongest evidence of Juror 68's inability to follow instructionsis the fact that, even
after al of the questions about taking notes in and out of the jury room, Juror 68 continued to keep a note
in hiswallet.
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proposition, the defendantsrely primarily on United Statesv. Brown, 823 F.2d 591 (D.C. Cir. 1987),
United v. Thomas, 116 F.3d 606 (2d Cir. 1997) and United Statesv. Symington, 195 F.3d 1080 (Sth
Cir. 1990). Their reliance on these cases is misplaced; the holdings are not nearly so broad.

Brown and Thomas' are“jury nullification”** dismissals. In both, the district court dismissed
ajuror during deliberations, concluding that juror was refusing to apply the substantivelaw. Brown,
823 F.2d at 595; Thomas, 116 F.3d at 611-12. After reviewing the records, the D.C. Circuit and
Second Circuit, respectively, reversed, concluding that the evidence reveded a “substantid
possibility” that the juror was motivated not by adesire to nullify, but by legitimate concerns about
the sufficiency of the evidence. Brown, 823 F.2d at 596; Thomas, 116 F.3d at 623. These courts
reasoned that the “substantial possibility” rule was necessary for nullification-based dismissals
because, due to the sanctity of jury deliberations, the court will generally be unable to determine the
true nature of the juror’ sdifficulty. Brown, 823 F.3d at 596; Thomas, 116 F.3d at 622 (“ Given the
necessary limitations on a court’ s investigatory authority in casesinvolving ajuror’ s aleged refusa
to follow the law, alower evidentiary standard could lead to the removal of jurors on the basis of
their view of the sufficiency of the prosecution’s evidence.”).

In Symington, the Ninth Circuit, relying on Brown and Thomas, reversed a district court’s

juror dismissal that rested onthejuror’ srefusal to deliberate, concluding that areasonable possibility

““Thomas relies substantially on Brown. See Thomas, 115 F.3d at 622 (“We adopt the Brown rule
as an appropriate limitation on ajuror’s dismissal in any case where the juror alegedly refuses to follow
the law--whether the juror himself requests to be discharged from duty or, asin the instant case, fellow
jurors raise allegations of this form of misconduct.”).

®Black’s Law Dictionary defines jury nullification as “ajur[or’s] knowing and deliberate rejection
of the evidence or refusal to apply the law either because the jury wants to send a message about some
social issuethat is larger than the case itself or because the result dictated by law is contrary to the jur[or’s]
sense of justice, mordlity, or fairness.” Black's Law Dictionary 862 (7th ed. 1999).
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existed that the other jurors' problemswith the dismissed juror were based upon that juror’ sview on
the sufficiency of the evidence. Id. at 1088. Asthegovernment notesinitsbrief, however, the court
in Symington aso specificaly emphasized the narrow nature of its holding:

Cases subject to [reasonable probability] rule, we emphasize, are infrequent. In

general, questions of juror bias or competence focus on some event...that is both

easly identifiable and subject to investigation and findings without intrusion into the

deliberative process. In those cases, the presiding judge can make appropriate

findings and establish whether ajuror isbiased or otherwise unable to serve without

delving into the reasons underlying the juror’ sviews on the merits of the case. Since

thedistrict court’ sinvestigative authority isnot constrained by the same jury secrecy

concerns in those cases, the rule we announce here is not triggered. In cases where

the allegations go to the quality and coherence of the juror’s views on the merits,

however, a trial judge may not be able to assess the juror’s competence without

exposing the content of the juror’s views. The rule we announce today applies only

to those cases.

Symington, 195 F.3d at 1087 n.6.

Asthe discussion of the cases aboveillustrates, Brown, Thomas and Symington stand for the
limited proposition that a court may not dismiss a juror based upon its conclusion that the juror is
falling to participate in the deliberative process in accordance with law unless there is no possibility
that thejuror’ s problem stems from his view of the sufficiency of the evidence. Even at its broadest,
the reasoning of these cases extends only to those dismissals where the juror’s conduct cannot be
evaluated without delving into the reasons underlying the jurors views of the casg, i.e., where the
deliberative process has been implicated. As the dismissa in this case clearly did not require
evaluation of such evidence, and infact the district court took great painsto protect jury secrecy, the
Brown, Thomas and Symington rule is inapplicable.

Alternatively, the defendants may contend that the focus should be on the motivation of the
judge or party ininitiating dismissal proceedings, i.e., dismissal is inappropriate whenever the court

or a party initiates amotion to dismiss a juror based upon that juror’s evaluation of the evidence.
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With respect to thelatter, we do not suggest that the incentives of the parties seeking dismissa have
no relevance, but we rgject any suggestion that they are in any manner controlling. We assume that
maost litigants, while respecting their duty to thecourt, actively seek dismissal only of thosejurorsthat
they believeareadverseto their client’ scase. The motivation rulewould functionally invalidate every
party-initiated dismissal. Asto the former, having carefully reviewed the entire record, we find no
evidence that the district court dismissed Juror 68 for any reason other than those given.

B.

The defendants dso assert that the district court’s investigation of Juror 68's improper
conduct wastoo broad in scope. Specificaly, they appear to contend that once the district court had
any inkling that the jurorswere having trouble with Juror 68 because of hisview of the evidence, any
inquiry into hismisconduct should have stopped. The defendants have cited no authority or provided
any rationale for this proposition; as no rationale for it is apparent, we decline to adopt it.** While
we recognize the district court’s duty to protect the secrecy of jury deliberations, the district court
continuesto enjoy wide discretion to determinethe proper scope of aninvestigationinto whether just
cause to dismiss ajuror exists as long as the content of the deliberations is left undisturbed. See
Fryar, 867 F.2d at 854; cf. Thomas, 116 F.3d at 623 (“Where the duty and authority to prevent
defiant disregard of the law or evidence comes into conflict with the principle of secret jury
deliberations, we are compelled to err in favor of the lesser of two evils--protecting the secrecy of

jury deliberations at the expense of possibly allowing irresponsible juror activity.”).

*The defendants do not explain or provide any authority for the proposition that a party’s intent in
seeking adismissal should be controlling. They again cite to Brown and Thomas, but they do not explain
their relevance. Brown and Thomas do note, and we agree, that district courts must be careful not to
jeopardize the secrecy of deliberations by delving into the thought processes of the jurors. See Thomas,
116 F.3d at 618; Brown, 823 F.3d at 596. But the district court was very careful; it insisted that the jurors
refrain from describing the content and method of their deliberations.
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We conclude that the district court’ sinvestigation was not so broad in scope asto constitute
an abuse of discretion. The district court did not interview any jurors until it received, on May 1st,
the ambiguous Note 11 signed by the Foreman. Asthiswasthe second note indicating problemsand
the first including alegations of juror bias, it would seem the court was acting well within its
discretion in attempting to determine what the problemswere. It wasin the process of interviewing
the Foreman about the bias allegations that the district court discovered that Juror 68 was again
violating the court’s instructions.  Understandably, the defendants do not contend that the court
lacked discretion to investigate this evidence of misconduct.

C.

Finally, we note that there is a great deal of discussion in the briefs about whether Juror 68
was or was not a“hold-out” juror. Thisdiscussion isinapposite. Even assuming that Juror 68 was
ahold-out juror, we have previously made clear that hold-out jurors are not immune from dismissal
based upon just cause, see United Sates v. Huntress, 956 F.2d 1309, 1312-13 (5th Cir. 1992)
(*Wilson in no way stands for the proposition that any evidence that the juror was a holdout raises
aredflag.”) (citing United Statesv. Wilson, 894 F.2d 1245, 1250 (11th Cir. 1990)), and the district
court expressly disavowed any possibility that Juror 68 was being dismissed because of his view of
the evidence. The defendants implied assertion to the contrary is at best rank speculation.
Accordingly, and in light of the discussion above, neither the dismissa of Juror 68 nor the
investigation that led up to it provides a basis for reversal.

VII.
Brown, Johnson, and Stephen Edwards contend that there was insufficient evidence to

support their convictions. At the district court, they moved for acquittal under Fed. R. Crim. P. 29,
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and we review the denial of that motion de novo. United Satesv. Alarcon, 261 F.3d 416, 421 (5th
Cir. 2001). We must decide whether, viewing the evidence in the light most favorable to the
government, a rationa factfinder could have found the essentia elements of the crime beyond a
reasonable doubt. United Sates v. Williams, 264 F.3d 561, 576 (5th Cir. 2001). We focus,
therefore, on whether the verdict was reasonable, not whether we believe it is correct. 1d.

A.

Brown challenges the sufficiency of the evidence supporting his extortion convictions, which
also provided the basisfor his RICO and RICO conspiracy convictions. Specifically, he argues that
the evidence was insufficient on both of the government’ s extortion theories: extortion under color
of officid right and extortion by wrongful use of fear. Regarding the extortion under color of official
right, Brown notesthat inthe usual case, thistype of extortionislimited to the actsof public officias.
See United Satesv. Tomblin, 46 F.3d 1369, 1382 (5th Cir. 1995). In caseswhereit hasbeen applied
to private persons, the conduct involved masguerading as a public officia or aiding and abetting a
public official’ s receipt of money. Seeid. Brown argues that there was no evidence that he either
masqueraded as a public officia or aided and abetted Governor Edwards' receipt of the money. Our
review of therecord, however, revealsample evidence on which thejury could have reasonably based
itsverdict. Brown brought principals of LRGC/NORC to the Governor’s Mansion to meet Edwin
Edwardson severa occasions. Moreover, Edwin Edwards assured them that “ Cecil speaksfor me,”
and “1 will pass along any information through Cecil.” These representations provided sufficient
evidence for the jury to conclude that Brown’s threats were made under color of official right.

The jury also had sufficient evidence on the theory of extortion by wrongful use of fear.*

"Brown challenges the sufficiency of the evidence in support of the extortion charges relating to
both the Jazz and LRGC/NORC schemes. His challenge to the extortion by wrongful use of fear relating
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Extortion by wrongful use of fear includesfear of economic harm. 1d. at 1384. Thisharm must take
the form of a particular economic loss, not merely the loss of a potential benefit. 1d. Brown argues
that he did not exploit LRGC/NORC's fear of not receiving a license, as the evidence merely
demonstrates that LRGC/NORC willingly paid him in the hope of recelving an extra benefit not
availableto others. Heanalogizesthe situation to thefactsof United Statesv. Garcia, 907 F.2d 380,
385 (2d Cir. 1990), in which the Second Circuit reasoned that a congressman who had taken money
from a company could not be convicted of extortion absent any evidence that the company was
making the payments out of fear. By paying the congressman, the Second Circuit held, the victim
“was purchasing an advocate, not buying off athug.” 1d. at 384. Thiswas “not the stuff of which
extortion ismade.” 1d. at 385.

We disagree that this caseissamilar to Garcia. Instead, wefind United Satesv. Collins, 78
F.3d 1021 (6th Cir. 1996), more instructive. In Collins, the Sixth Circuit refused to follow Garcia
inlight of evidence that the persons making the payments had indeed acted out of fear. Id. at 1030-
31. Similarly, inthe present case, thejury had ample evidence that the victimswere acting out of fear
of economic loss. For example, it could have credited the testimony of several personswho stated
that as aresult of Brown’s threats, they beieved that they would not even have an opportunity to
obtain a license. One such person, Allan Morse, testified that: “[W]e al felt the same way.
Everybody at every meeting felt that if these payments were not made, then it would automatically
shut off any chance that we would receive alicense.” Inlight of this evidence we conclude that this
isnot asituationlike Garcia, inwhich the payeeswere merely attempting to obtain preferential access

and thought that, even without the payments, they would have afair opportunity to compete for the

to the Jazz scheme isidentical to Johnson's argument and fails for the same reasons. Seeinfra, Part VI1.B.
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license. To the contrary, unlike Garcia, thisis the stuff of which extortion is made.*®

Brown also attacks his mail and wire fraud convictions by arguing that there was no fraud
because when he promised a license to LRGC/NORC, he firmly believed that he could deliver. In
particular, he cites the testimony of Russ Meyer, the president of LRGC, who said that “he was
absolutely convinced that what he was saying was a hundred percent true. | believe that Cecil felt
at that time he was able to deliver what he said he could.” This argument, however, overlooks the
substantial evidence of fraud in his dealings with LRGC/NORC. Such evidence of deceit includes:
(1) in January 1993, Brown convinced LRGC/NORC that they would receive not one, but two
licenses in order to extract another $150,000 from the principals, (2) just days before the Gaming
Commission vote, Brown surreptitiously entered into a “consulting agreement” with a competing
applicant, promising that applicant a license, and (3) prior to the awarding of certificates of
preliminary approval, Brown informed the companies that they would not be recelving a license
because Governor Edwards ssmply had “too many friends.” Given this evidence, we conclude that
the jury’s verdict should stand.

B.

Like Brown, Johnson argues that the evidence supporting the government’s theory of
extortion by wrongful use of fear relating to the Jazz scheme was insufficient. He contends that, at
most, Jazz principals were placed in fear of the loss of a potential economic benefit, which is
insufficient to support an extortion conviction. See Tomblin, 46 F.3d at 1384 (stating that “fear of

losing a potential benefit does not suffice”). Aswith Brown, this argument isunavailing. Thejury

8Brown’ s attack on his Travel Act conviction also fails for these same reasons. The basis of the
Travel Act conviction isthat Brown engaged in interstate travel in order to carry out his extortion. He does
not dispute that he traveled to Missouri, only whether his actions congtituted extortion. As his extortion
challenge is unpersuasive, his attack on the Travel Act conviction fails.
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had ample evidence that Johnson capitalized on Jazz' sfear that by not making the payments, it would
lose the right to compete at dl, not merely preferential treatment in an otherwise fair competition.
For example, the jury heard Johnson threaten Jazz that if it did not give him a 12.5% cut, “that was
al therewastoit. Y ou gonewith Edwin. . . . And you know it too and [expletive] you'll be waking
thestreets.” Healso stated, “1 just hate to seeyou all losethelicense. | mean it’s gone and you can
write that off you know.” At one point, Johnson brought Brown to meet Bradley and introduced
Brown as his “partner.” He renewed his demand of 12.5%, and pointed to Brown, saying, “You
wasn't gonnaget none, you wasgone, ‘til | got inthereand got himinvolved.” Bradley testified that
he interpreted Johnson’s and Brown’ s statements as threats that Jazz would not receive alicense if
it did not pay. Based on this evidence, the jury’s verdict regarding the Jazz scheme extortion was
well supported. Similarly, Johnson’s Travel Act conviction, which he attacks on the same grounds,
was supported by sufficient evidence of fear of economic loss.

Johnson also challenges the sufficiency of the evidence relating to his false statements
conviction. To establish afalse statements violation under 18 U.S.C. § 1001, the government must
provethat astatement isfaseand material. See United Satesv. Wright, 211 F.3d 233, 238 (5th Cir.
2000). Although he does not dispute the jury’s finding of falsity, Johnson argues that there was
insufficient evidence of materiality. Succinctly stated, his argument is that materiality is lacking
because the government never believed hislies. He contends that the FBI was already familiar with
the tapes of Johnson’s statements by the time FBI Agent Rossman, to whom the statements were
made, became involved in the Jazz investigation. In light of these tapes, Johnson’s claims about
Bradley were immediately known to be false and never had the effect of actualy deceiving Agent

Rossman. It isnot necessary, however, for the misrepresentationsto “ have influenced the actions of
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the Government agency, and the Government agents need not have been actually deceived.” United

Satesv. Markham, 537 F.2d 187, 196 (5th Cir. 1976). The statements must only “have the natural

tendency or capacity to deceive, affect, or influence thefederal agency.” United Satesv. Sdhu, 130

F.3d 644, 650 (5th Cir. 1997) (holding that fal seexcul patory statements can support conviction under

§1001). Our review of therecord revealsthat thejury had sufficient evidenceto reach itsconclusion

that Johnson’s statements were material. Agent Rossman testified that Johnson lied abaut issues

central to the investigation, covered up hisinvolvement, and attacked the credibility of acooperating

witness. In light of this testimony, the evidence was sufficient to support the false statements
conviction.

C.

Stephen Edwards challenges the sufficiency of the evidence supporting his conviction for
extortion aswell as aiding and abetting in relation to the 15th Riverboat license, which involved the
extortionof DeBartolo. DeBartolo and hisbusinesspartner, Ed Muransky (“Muransky”), had formed
DeBartolo Entertainment Corp. and entered into ajoint venture with Hollywood Casino to apply for
thelast license. DeBartolo testified at trial that on the evening of March 5, 1997, the day before his
fina presentation to the Gaming Control Board, he met with Edwin Edwards at the Radisson Hotel.
Edwin Edwards gave him a piece of paper, on which he had written the figure of $400,000, and told
him that without the payment there would be a serious problemwith the license. DeBartolo paid the
$400,000 on March 12, 1997, the day before the Board was to vote. The next morning, Edwin
Edwards called to inform him that the Board had voted unanimoudly in favor of his application.

To be convicted of aiding and abetting, Stephen Edwards must have associated with the

crimina venture, purposefully participated init, and sought by hisactionsto makeit succeed. United
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Satesv. Vaden, 912 F.2d 780, 783 (5th Cir. 1990). “An aider and abettor isliable for criminal acts
that are the “*natural or probable consequence of the crime’ that he counseled, commanded, or
otherwise encouraged.” Id. (quoting United Satesv. Fagan, 821 F.2d 1002, 1012 (5th Cir. 1987)).
Stephen Edwards contends that there was no evidence that he committed any act or affirmative
conduct that aided the extortion of DeBartolo. Relying on testimony by both DeBartolo and
Muransky, he contendsthat the only proposal possibly rising to the level of extortion wasthe March
5, 1997 request, in which Stephen Edwards did not directly participate.

Despite Stephen Edwards’ absence from the March 5, 1997 meeting, the evidence supports
the government’ s contention that the meeting represented only the culmination of an ongoing scheme
to extort DeBartolo. In Sept ember 1996, Stephen Edwards sent a “consulting agreement” to
DeBartolo and Muransky that provided for payment to Stephen Edwards of a monthly $50,000 fee
over arenewablefive-year term. DeBartolo and Muransky refused to pay such an exorbitant feeand
toreupthe proposed agreement. After the March meeting, however, Edwin Edwardssent DeBartolo
a retainer agreement under which Stephen Edwards would be paid $10,000 per month. The
government characterized this as a sham arrangement to funnel payments to Edwin Edwards and
Stephen Edwards. Indeed, DeBartolo’ s testimony supported this interpretation, as he stated that at
the time he had no need for more lawyers or legal services.

Stephen Edwardsdismissestheeffect of thesetwo consulting agreements. Regarding thefirst
proposed contract, he notes that DeBartolo rejected it without subsequent threats from Edwin
Edwards or Stephen Edwards. There was no fear, therefore, of reprisals and consequently no
extortion. Asfor the second agreement, Stephen Edwards pointsto the testimony of Muransky, who

admitted that Stephen Edwards did provide some services and was probably entitled to some
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payment. These arguments are ultimately unpersuasive. We need not consider whether either one
of the agreements, standing alone, might be insufficient to constitute extortion. Rather, the question
we must answer is whether Stephen Edwards’ involvement in these “sham” agreements entitled the
jury to infer his knowledge of and participation in the entire scheme, which culminated in the
$400,000 demand. In this respect, the evidence is sufficient. Both before the actua demand and
immediately afterwards, DeBartolo was asked to sign agreements for services he did not need at a
price that was unreasonable. The jury could have concluded that these agreements, which directly
benefitted Stephen Edwards, were part of the scheme to extort DeBartolo. Moreover, there was
evidence that Edwin Edwards and Stephen Edwards worked in close cooperation on the 15th
Riverboat Scheme, such asataped conversation during which Edwin Edwardstold Stephen Edwards
onMarch 10, 1997: “we’ ve cometo the point now whereif thisthing isgonnawork we haveto have
an understanding . . . and | want to tell him that | want one percent of gross gaming revenue as
defined by the statute.” Inlight of thisevidence and the deferential sufficiency standard, we conclude
that the jury’ s verdict should stand.
VIII.

Asnoted above, the district court, relying on Cleveland, dismissed Counts 20-22 and 25-27
after the jury verdict as against Edwin Edwards and Stephen Edwards. Martin, Brown and Johnson
were not charged with these Counts. Count 20 charged Edwin Edwards and Stephen Edwardswith
amail and wire fraud conspiracy. Counts 21-22 and 25-26 charged Edwin Edwards and Stephen
Edwards with wire fraud and Count 27 charged Edwin Edwards and Stephen Edwards with mail
fraud. All of these counts related to the 15th Riverboat License Scheme. Again relying on

Cleveland, the district court dismissed Count 6 as against Johnson. Edwin Edwards was acquitted
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on thischarge; Martin, Brown and Stephen Edwards were not charged. Count 6 related to the Jazz
Scheme.

Predicateact “5A” of Count 1, the RICO count, correspondsto Count 21. Predicateact “5B”
corresponds to Count 22. Predicate act “5E” corresponds to Count 25. Predicate act “5F’
corresponds to Count 26. Predicate act “5G” corresponds to Count 27. Predicate act “6”
corresponds to Count 34.

The defendants contend that their convictionsweretainted by evidence that would have been
inadmissible “but for” the counts premised upon the “license as property” theory rejected by
Cleveland, i.e., there was a prejudicial spillover effect.

Intheaternative, they argue that the dismissa of the mail and wire fraud counts[Counts 20-
22 and 25-27] pursuant to Cleveland also requires dismissal of the money laundering count [Count
34], becausethejury could have relied upon Counts 20-22 and 25-27 in concluding that the money
used in the financial transaction underlying Count 34 involved the proceeds of unlawful activity. In
addition, the defendants contend that the jury verdict on the RICO and RICO conspiracy counts
[Counts 1 and 2] istainted and must be reversed because the jury may have relied on predicate acts
5A-B, 5E-G and 6 in concluding that the defendants conducted the affairs of their RICO enterprise
through a pattern of racketeering activity.

Findly, Martin contendsthat hisown conviction on Counts 1 and 2 must be reversed because
the jury only found him responsiblefor two predicate acts, one of which was Count 34 [predicate act
6].

A.

Both the government and the defendants fail to suggest a standard for reviewing the
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“spillover” claim or cite any Fifth Circuit “spillover” cases.® Generaly, this Court uses the term
“gpillover” in discussing whether a district court abused its discretion in denying a motion for
severance. See, e.g., United Satesv. Peterson, 244 F.3d 385, 393 (5th Cir. 2001) (noting that to be
entitled to reversal in this context “the defendant must show that: (1) the joint trial prejudiced him
to such an extent that the district court could not provide adequate protection; and (2) the prejudice
outweighed the government’s interest in economy of judicial administration.”); United Sates v.
Pofahl, 990 F.2d 1456, 1483 (5th Cir. 1993) (noting in this context that “the mere presence of a
spillover effect does not ordinarily warrant severance”). This circuit has never addressed whether
spillover from invalid clams can be a basis for granting a new trial. Compare United Sates v.
Vebeliunas, 76 F.3d 1283, 1293 (2d Cir. 1996) (applying a three-factor test to this type of
“retroactive migoinder” challenge to determine whether the defendant was prejudiced and noting
“[i]n cases where the vacated and remaining counts emanat e from similar facts, and the evidence
introduced would have been admissible as to both, it is difficult for a defendant to make a showing
of prejudicia spillover.”), United States v. Murphy, 836 F.2d 248, 255-56 (6th Cir. 1988) (finding
no prejudice where remaining convictions were “conceptually g nd] totally separate type of crime”),
United Satesv. Stefan, 784 F.2d 1093, 1101 (11th Cir. 1986) (applying two-factor test) with United
Sates v. Holzer, 840 F.2d 1343, 1349 (7th Cir. 1988) (“No rule of evidence is violated by the

admission of evidence concerning acrime of whichthe defendant isacquitted, provided thecrimewas

®The defendants do cite two cases in support of their argument: United States v. DiNome, 954
F.2d 839 (2d Cir. 1992); United Satesv. Tellier, 83 F.3d 578, 582 (2d Cir. 1996)(citing DiNome).
Neither cases, however, provides a standard of review for a“ spillover” challenge and each is
distinguishable from the present case. See Tellier, 83 F.3d at 581-582 (reversing a Hobbs act claim, citing
prejudicial “spillover” where evidence on unproved RICO counts should not have been admitted); DiNome,
954 F.2d at 844-845 (noting that typically “spillover” isaterm used in the severance context and
concluding that the defendants’ trial should have been severed after the court granted a Rule 29 motion on
RICO claims where the RICO evidence would not have been otherwise inadmissible against them).
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properly joined to the crime for which he was convicted and the crimes did not have to be severed
for purposes of trial. It makes no difference, moreover, whether the jury acquits on some counts or
the trial or reviewing court sets aside the conviction.”). While we are willing to acknowledge that
perhaps a grant of a new trial might be appropriate in some cases of “retroactive migoinder,” that
caseis not before us. At a minimum, drawing from our severance cases and authority from other
circuits, the defendants must show that they experienced some prejudice asaresult of thejoinder of
theinvdid clams, i.e., that otherwise inadmissible evidence was admitted to prove the invaid fraud
clams. They have not, and cannot do so. Any evidence admitted on these counts, presumably
evidence that Edwin and Stephen Edwards were attempting to influence the 15th Riverboat License
vote, was clearly relevant to the extortion counts; the fact that the defendants were manipulating the
licensing process tends to prove that they promised those they extorted that they would do so.?
Furthermore, it was admissible on the government’s honest services theory. Finadly, though
unnecessary, this evidence was aso admissible as against Martin because the 15th Riverboat License
extortion scheme was part of the RICO conspiracy, of which Martin was charged and convicted. Cf.
Slinasv. United Sates, 522 U.S. 52, 64 (1997) (holding that individual co-conspirator does not
need to personally commit predicate acts to be convicted of a RICO conspiracy).
B.
At the close of evidence, the district court instructed the jury that it could convict the

defendants on Count 34 if it found, in part, that he knowingly conducted a financia transaction

20Cf. United Sates v. Holzer, 840 F.2d 1343, 1349 (7th Cir. 1988) (“No rule of evidenceis
violated by the admission of evidence concerning a crime of which the defendant is acquitted, provided the
crime was properly joined to the crime for which he was convicted and the crimes did not have to be
severed for purposes of trial. It makes no difference, moreover, whether the jury acquits on some counts
or thetria or reviewing court sets aside the conviction.”).
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involving the proceeds of extortion, mail fraud or wirefraud. Inaddition, thedistrict court instructed
the jury as to Counts 21-26 and 28-30 that it could convict Edwin Edwards, Stephen Edwards,
Gregory Tarver and Ecotry Fuller of wirefraud on a“license as property” theory, i.e., if it found, in
part, that they knowingly devised a schemeto deprive the State of L ouisianaof property by obtaining
the 15th Riverboat License by meansof false or fraudulent pretenses. Accordingly, at least in theory,
the jury was instructed that it could convict the defendants on Count 34 if it found that they
knowingly conducted afinancia transaction involving the proceeds of a“license as property” fraud.
Therefore, in light of Cleveland, part of the Count 34 instruction was legally invalid.

However, the defendants do not identify a place in the record where they objected to the
money laundering instruction,? and our independent review of the record has found no objection.
Accordingly, we review the challenge only for “plainerror.” See United Statesv. Jimenez, 256 F.3d
330, 340 (5th Cir. 2001); Fed. R. Crim. P. 30; Fed. R. Crim. P. 52; see e.g. Johnson v. United States,
520 U.S. 461 (1997) (reviewing faulty instruction for plain error despite the fact that settled law at
the time of trial supported the instruction).

“Wefollow afour step analysisfor ‘plain error’ review: (1) there must bean ‘error,’ i.e, a
‘deviation from alega rule,’ that has not been waived; (2) the error must be ‘plain,’ i.e., ‘clear’ or
‘obvious under current law; (3) the error must ‘ affect substantial rights,’ i.e., it must have affected
the outcome of the proceeding; and, (4) evenif theerror was'‘plain’ and ‘ affected substantia rights,’
the Court of Appeals, exercising its discretion, should correct the error only if the error ‘ seriously

affect[s] thefairness, integrity or public reputation of judicia proceedings.”” United Satesv. Burton,

ZThe defendants cite to a pretrial motion to dismiss filed by Tarver. Even assuming, arguendo,
that this motion, filed September 15, 1999, could have properly raised an objection to the jury instructions
given on April 24, 2000, the motion did not mention Count 34. Thisis not surprising in light of the fact
that Tarver was not charged with money laundering.
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126 F.3d 666, 674 (5th Cir. 1997).

Thiscircuit recognizesthat aconviction must be reversed when digunctive legal theories, one
of whichislegdly insufficient, are submitted to the jury, the jury renders a general verdict of guilty
and it isimpossible to tell which ground the jury selected. See Tomblin, 46 F.3d at 1385; cf. Yates
v. United States, 354 U.S. 298, 312 (1957) (originating the doctrine), overruled on other grounds
in Burksv. United Sates, 437 U.S. 1 (1978).

However, Yatesdoesnot control every instance where adigunctive instruction with alegally
insufficient component isgiven. In Griffinv. United Sates, 502 U.S. 46 (1991), the Court held that
aconviction should stand where ajury isinstructed that it can convict on two theories, one of which
is unsupported by the evidence. It reasoned:

Jurors are not generaly equipped to determine whether a particular theory of

conviction submitted to them is contrary to law--whether, for example, the actionin

guestion is protected by the Constitution, is time barred, or fails to come within the
statutory definition of the crime. When, therefore, jurors have been left the option

of relying upon alegally inadequate theory, there is no reason to think that their own

intelligence and expertise will save them from that error.  Quite the oppositeistrue,

however, when they have been |eft the option of relying upon a factually inadequate

theory, since jurors are well equipped to analyze the evidence.

Griffin, 502 U.S. at 59.

In United Sates v. Wilson, 116 F.3d 1066, reversed on other grounds United Sates v.
Brown, 161 F.3d 256, 257 n.1 (5th Cir. 1998) (en banc), we held that Griffin, not Yates, applies
where a digunctive instruction with a factually insufficient component is given, even if that
component isaso legdly insufficient. Wilson, 116 F.3d at 1080; seealso Yates, 354 U.S. at 312 (“In
these circumstances we think the proper rule to be applied is that which requires averdict to be set

asidein caseswherethe verdict issupportable on one ground, but not on another, and it isimpossible

to tell which ground the jury selected.”) (emphasis added). That is exactly what we have here. The
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defendants have never identified, despite the government’ s urging, any evidence in the record that
would have supported ajury finding that they laundered the proceeds of a“license of property” fraud
scheme,? and our independent review of the record has found none. Accordingly, we find no
reversible error, plain or otherwise.

C.

To restate, the defendants contend that reversal isrequired as a matter of law where the jury
finds a pattern of racketeering based, in part, on predicate acts that have not been proven. This
proposition has aready been rejected by this circuit. See United Sates v. Peacock, 654 F.2d 339,
348, vacated in part on other grounds, 686 F.2d 356 (5th Cir. 1982); see also Brennan v. United
States, 867 F.2d 111, 114-16 (2d Cir. 1989); United Statesv. Cardall, 885 F.2d 656, 682 (10th Cir.
1989); United Sates v. Pepe, 747 F.2d 632, 665-68 (11th Cir. 1984).

United Sates v. Marcello, 876 F2d 1147 (5th Cir. 1989), cited by the defendants, is
digtinguishable. InMarcello, it wasimpossiblefor the panel to determinewhether thejury found two
valid predicate acts because the jury returned a general verdict. Id. at 1153. That is not the case
here. Thejury in this case was given a specia verdict form with respect to the RICO counts. In
addition to predicate acts 5A-B, 5E-G (those tainted by the “license as property” theory), the jury
expressly found proven predicate acts 4A, 4B and 4C and 6 asto Stephen Edwards, Edwin Edwards

and Martin and predicate acts 3A, 3B, 3C and 3D asto Edwin Edwards and Stephen Edwards. Cf.

#The defendants effectively conceded this point before the district court. In their reply to the
government’s assertion in its post-verdict memorandum on the effect of Cleveland that no such evidence
existed, the defendants wrote only “If the government now takes the position that it was impossible for the
jury to base its money laundering verdict on the mail and wire fraud related counts, then why did the
Government present that theory to the grand jury in the indictment and why did the grand jury decideto
accept that theory and charge the mail and wire fraud related counts as one of the sources of the laundered
funds?’.
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United Sates v. Biaggi, 909 F.2d 662, 692 (recognizing that “the jury’s findings of two predicate
acts, lawfully constituting a RICO pattern, and of the other elements of a RICO offense, will permit
affirmance of a RICO conviction notwithstanding the invalidation of other predicate acts’ but
concluding, without citing authority or providing reasoning, that affirmance was inappropriate
because intheir casetheinvaid alegations* dominated this prosecution.”); United Statesv. Delano,
55 F.3d 720, 728 (2d Cir. 1992) (same) (citing Biaggi).

D.

Findly, Martin contends that reversal of his Count 34 conviction requires that his RICO
convictions be reversed because the jury will have found him to have committed only one
Racketeering Act. This argument is wholly dependant on our reversal of Martin’s conviction on
Count 34. Because we will affirm Martin’s Count 34 convictian, his argument fails. We note,
however, that even had we reversed Martin’s conviction on Count 34, his RICO conspiracy
conviction clearly would have been unaffected. See Salinas, 522 U.S. at 64.

IX.

Pursuant to a special verdict form, the district court found Stephen Edwards jointly and
severdly liablefor a$1.8 million forfeiture award. Of that $1.8 million, $327,000 was attributed to
the LRGC/NORC scheme. The jury had earlier found that the government had failed to prove any
predicate acts relating to the LGRC/NORC scheme as to Stephen Edwards or Edwin Edwards.

At sentencing thedistrict court, applying U.S.S.G. 88§ 2C1.1 & 2F1.1, concluded that theloss

2 Johnson also contends that Cleveland invalidates his extortion conviction because after
Cleveland, loss of alicense is not an economic harm. We reject this unsupported assertion. Cleveland has
nothing to do with extortion and therefore has no effect on the law respecting what constitutes a threat of
economic harm. As discussed above, the inability to compete for alicense clearly constitutes an economic
loss regardless of whether alicense is property in the hands of the government. See Coallins, 78 F.3d at
1030-31.
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attributable to Stephen Edwardswas $4,117,000, resulting in an upward adjustment of 13 levels. Of
this$4,117,000, $2,217,000 was attributed to the Players Scheme and $1.9 million was attributed to
the other schemes.* The $2,217,000 figure included $200,000 that was allegedly extorted from
Patrick Madamba, $180,000 paid in legal fees to Stephen Edwards and payments (of some amount
not specified by the briefs) made to Shetler by “Jebaco” and “Beeber.” All of the money attributed
to the Players Scheme (except the $180,000 in legal fees aforementioned) was paid first to Shetler;
at Shetler’s sentencing, Judge Parker found Shetler responsible only for between $300,000 and
$500,000 in loss.

Stephen Edwardscontendsthat it would violate hisFifth Amendment right to due processand
Eighth Amendment protection against excessive fines to base aforfeiture order on conduct that the
jury found “not proven.”

Stephen Edwards further contends that the $2,217,000 figure was overstated. 1n support of
thiscontention, he assertsthat it isinconsistent for Judge Parker to find $300,000 to $500,000inloss
from the Players Scheme and Judge Polozola to find $2,217,000. In addition, Stephen Edwards
assertsthat the record does not support afinding that the three classes of payments mentioned above
(the Madamba payments, legal fee payments, and Jebaco and Beeber payments) were the proceeds
of illega activity.

A.
The $1.8 million forfeiture amount constitutes the amount the jury found to have been the

proceeds of racketeering activity. Stephen Edwards was found to have been a member of that

%The sum of $1.5 million was attributed to the Treasure Chest Scheme, consisting of an intended
15 monthly payments of $100,000. Four hundred thousand dollars was attributed to the 15th Riverboat
License Scheme. Though unchallenged, these amounts are supported by the record.
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racketeering conspiracy. Accordingly, thedistrict court appropriately entered an order of forfeiture,
for which Stephen Edwardswas solidarily liable. See United Satesv. Corrado, 286 F.3d 934, 937-
38 (6th Cir. 2002) (Corrado I1) (holding that a RICO forfeiture verdict may provide for joint and
severd liability and that conspirators are liable even for proceeds of crimes not part of the
conspiratorial enterprise); seealso United Satesv. Smmons, 154 F.3d 765, 769-770 (8th Cir. 1998)
(providing for joint and severd liability); United Sates v. Hurley, 63 F.3d 1, 22 (1st Cir. 1995)
(same); United Sates v. Caporale, 806 F.2d 1487, 1507 (11th Cir. 1986) (same).

Contrary to his assertion, Stephen Edwards is not being punished for committing the
substantive acts found to be “not proven.” He is being punished for conducting the affairs of an
enterprise through a pattern of racketeering activity. The jury found that he and Brown were RICO
co-conspirators and that Brown, as part of that conspiracy, extorted money pursuant to the
LGRC/NORC scheme. Accordingly, the money extorted constitutes the proceeds of the enterprise.
Therefore, Stephen Edwards is appropriately held responsible for that loss. Though not involving
an “acquittal,” % the opinion in United States v. Corrado, 227 F.3d 543 (6th Cir. 2000) (Corrado I)
isinstructive. In Corrado I, two mobsters convicted of RICO asserted that they should not beliable
for any forfeiture award because they did not participate in any of theillegal conduct, received none
of the proceeds and the gangsters who committed the acts and received the proceeds were acting to
further their own agenda. The Sixth Circuit rejected these arguments, reasoning that “it is not
determinativethat the defendant committed the crimeto further hisown agenda, if indeed hewas only
able to commit the crime by virtue of his position within the enterprise.” 1d. at 553-55. The only

requirement is that the criminal conduct be foreseeable. 1d. at 558. Similarly, Brown's ability to

%A s the LGRC/NORC predicates were not charged as substantives offenses, technically Stephen
Edwards was not acquitted.
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extort money from LRGC/NORC clearly came from his position in the RICO enterprise. Without
his connection to the enterprise, his threats would have lacked substance.
B.

U.S.S.G. 8§ 2C1.1 provides a base offense level of 10 for extortion. This level is to be
increased by the corresponding number of levels provided by U.S.S.G. § 2F1.1, which provides for
athirteen-level increase for loss amounts between $2,500,001 and $5,000,000.

Although the determination of lossfor the purposes of U.S.S.G. § 2F1.1 isafactua finding
reviewed for clear error, the district court’s choice of the method by which losses are determined
involves an application of the sentencing guidelines, which is reviewed de novo. United Sates v.
Saacks, 131 F.3d 540, 542-43 (5th Cir. 1997).

Stephen Edwards does not contend on appeal that the $1.9 million figure found by the district
court with respect to the other schemes isinaccurate. |1n addition, the jury found, and the evidence
supports, afinding that Shetler funneled at least $550,000 in extortion proceeds from the Players
Scheme to Edwin and Stephen Edwards. There was substantial evidence in the record that Shetler
kept at least one-third of al the proceeds of the Players Scheme. Extrapolating from this evidence,
thiswould amount to, at minimum, an additional $225,000 that Shetler obtained throughtheextortion
scheme, which constitutes part of the actual loss caused by the scheme. As the sum of $225,000,
$550,000 and $1.9 million exceeds $2,500,001, any error by the district court inincluding additional
monies, assuming one occurred, was harmless. Finally, asto Judge Parker’ sfinding that Shetler was
responsible for only $300,000 to $500,000 in loss, Stephen Edwards fails to cite any authority for
why this finding, which relied on a completely different record, is legally significant.

X.
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At sentencing, thedistrict court found that Johnson intended to extort a12.5% interest inthe
Belle of Baton Rouge, Jazz' sriverboat project. It then calculated Johnson's “intended loss” for the
purposes of the sentencing guidelines by summing 12.5% of $11,105,000, the Belle's net profits,®
with 12.5% of $55.9 million, the amount paid by an outside party for Jazz Enterprises’ interest inthe
Belle and the dockside devel opment Catfish Town. In addition, thedistrict court adjusted Johnson’s
offense level for obstruction of justice pursuant to U.S.S.G. § 3C1.1.

Johnson contendsthat the record does not support thedistrict court’ sfinding that heintended
to extort a 12.5% interest in the entire Jazz riverboat project, including Catfish Town. Instead he
contends that the record supports a finding that he intended to extort a 12.5% interest only in the
casino. In addition, Johnson contends that the district court erroneoudy failed to require the
government to provide evidentiary support for the pre-sentence reports $11,105,000 and $55.9
million figures.?” Finally, Johnson contends that the record does not support an adjustment for
obstruction. He basesthis contention on the fact that the government knew his statementswerefalse
a the time they were made. Therefore, he concludes, his false statement did not actually obstruct

justice.

% his brief, Johnson erroneously asserts that the pre-sentence report recommended a finding that
there was $5.7 million in profits.

% Johnson may aso contend that the loss figure is incorrect because Jazz could not have delivered a
12.5% interest in the Belle because it only owned 10%. To the extent that Johnson is making this
argument, the government is correct that nothing in 8 2F1.1 n.7 requires that the defendant be capable of
inflicting the loss he intends. See United Sates v. Ismoila, 100 F.3d 380, 396 (5th Cir. 1996) (citing
United Sates v. Robinson, 94 F.3d 1325, 1328 (9th Cir. 1996) for the proposition that “§ 2F1.1 does not
require the loss the defendant intended to inflict be realistically possible’); but see United Sates v.
Watkins, 994 F.2d 1192, 1196 (6th Cir. 1993) (holding, contra, that defendant must have been able to
cause the loss); United Sates v. Galbraith, 20 F.3d 1054 (10th Cir.1994) (same). Cf. United States v.
Geevers, 226 F.3d 186, 195 (3d Cir. 2000) (characterizing Galbraith and Watkins as the minority rule and
declining to follow them).
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A.

Again, thedistrict court’ slossfinding isreviewed for clear error. United Statesv. Loe, 262
F.3d 427, 437 (5th Cir. 2001). “In order to satisfy thisclear error test al that is necessary isthat the
finding be plausible in light of the record asawhole.” United Satesv. Humphrey, 104 F.3d 65, 71
(5th Cir. 1997). “A ‘loss under [U.S.S.G. 2F1.1] means the actual or intended loss to the victim,
whichever isgreater. Further, theamount of loss need not be determined with precision. Thedistrict
court need only make a reasonable estimate given the available information.” United Sates v.
|zydore, 167 F.3d 213, 222 (5th Cir. 1999).

Findly, “[t]he presentence report is considered reliable evidence for sentencing purposes.”
United Statesv. Clark, 139 F.3d 485, 490 (5th Cir. 1998). “If norelevant affidavitsor other evidence
is submitted to rebut the information contained in the PSR, the court is free to adopt its findings
without further inquiry or explanation.” United States v. Jefferson, 258 F.3d 405, 413 (5th Cir.
2001).

Thedistrict court’ s finding that Johnson intended to extort 12.5% of the entire Jazz project
is not clearly erroneous. Bradley, the Jazz principa extorted by Johnson, testified to this fact.
Furthermore, the court wasentitled to adopt the pre-sentencereport’ s$11,105,000 and $55.9 million
figures without further inquiry as Johnson failed to offer rebuttal evidence.”

B.

“A finding of obstruction of justiceunder 8 3C1.1isafactual finding reviewed for clear error.

%n addition, we note that, contrary to his position on appeal, Johnson did not explicitly or
implicitly object to the figures themselves, he objected only to using them in caculating the loss, e.g., as
discussed, he contended that 12.5% of $55.9 million was not the intended loss because he did not intend to
extort an interest in the entire project, not that $55.9 million was not the sale price of the entire project.
Accordingly, Johnson had the burden of demonstrating plain error. See United Statesv. Fierro, 38 F.3d
761, 774 (5th Cir. 1994).
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However, we review the district court’ sinterpretation or application of the sentencing guidelines de
novo.” United Satesv. Upton, 91 F.3d 677, 687 (5th Cir. 1996).

The government correctly asserts that the obstruction enhancement was supported by
Johnson’s conviction on the fase statements counts. U.S.S.G. § 3C1.1 & Application n. 4 (“This
adjustment also applies to any other obstructive conduct in respect to the official investigation,
prosecution, or sentencing of the instant offense where t here is a separate count of conviction for
such conduct.”); United Sates v. Crisci, 273 F.3d 235, 240 (2d Cir. 2001) (“In this case, Crisci’s
separate count of conviction for making false statements to the FBI agent investigating the instant
offense compelled the district court to apply Section 3C1.1.”) (citing Application note 4); United
Sates v. Herr, 202 F.3d 1014, 1017 (8th Cir. 2000). Asdiscussed in Section F, supra, the false
statements convictions are supported by the evidence.”® Accordingly, the adjustment was proper.

United States v. Surasky, 976 F.2d 242, 245 (5th Cir. 1992), cited by Johnson, is
distinguishable because there was no fa se statement conviction. In Surasky, this Court held “that a
fadse statement made by a defendant to law enforcement officers cannot constitute obstruction of
justice unless the statement obstructs or impedes the investigation at issue significantly.” Id. Inso
holding, the panel relied on the language of then-Application Note 4(b),** which provided that

“making fase statements, not under oath, to law enforcement officers, unless Application Note 3(g)

PWe note that § 3C1.1 is clearly applicable to cases where the defendant does not actually obstruct
justice. U.S.S.G. 8 3CL.1 (“If (A) the defendant willfully obstructed or impeded, or attempted to obstruct
or impede, the administration of justice during the course of the investigation, prosecution, or sentencing of
the instant offense of conviction, and (B) the obstructive conduct related to (1) the defendant’ s offense of
conviction and any relevant conduct; or (ii) a closaly related offense, increase the offense level by 2
levels.”) (emphasis added).

%9The application notes were subsequently amended. This language now appearsin Application
Note 5(b).
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above applies’ is not conduct warranting application of the enhancement, and the language of then-
Application Note 3(g),* which instructs that “providing a materialy fase statement to a law
enforcement officer that significantly obstructed or impeded the officia investigationsor prosecution
of the instant offense” does warrant application of the enhancement. However, Application Note 5
instructs that it applies only absent conviction. See U.S.S.G. 8§ 3C1.1 Application Note 5 (“Some
types of conduct ordinarily do not warrant application of this adjustment.... However, if the
defendant is convicted of a separate count for such conduct, this adjustment will apply and increase
the offense level for the underlying offense...).
XI.

Martin contends that we must vacate the forfeiture order as to him if we vacate his money
laundering and RICO convictions. He aso contendsthat it should be vacated because he specul ates
based on his jury argument and the amount of the forfeiture award that the jury did not intend to
award aforfeiture verdict as to him.

Because we affirm Martin’s RICO and money laundering convictions, the former challenge
fals. Asto the latter, the jury explicitly found Martin liable on the forfeiture verdict. Martin’s
speculative attack, which isunsupported by authority or arecord citation and contrary to the verdict,
isfrivolous.

XII.
Findly, the defendants contend that various errors infected the entire prosecution, violating

due process. The government interprets this argument as urging reversal based on judicia bias, but

3This language now appears in Application Note 4(g).
65



the defendants’ assert in reply that they do not seek reversal based solely on judicial bias.*

Weconstruethedefendants' argument asasserting that reversal isappropriatefor “cumulative
error.”  United Sates v. Williams, 264 F.3d 561, 572 (5th Cir. 2001) (“We have previoudy
recognized the so-called cumulative error doctrine under which an aggregation of non-reversible
errors (i.e., plain errors faling to necessitate reversal and harmless errors) can yield adenial of the
congtitutional right to afair trial.”) (citation omitted). See also United Statesv. Sepulveda, 15 F.3d
1161, 1195-96 (1st Cir. 1993) (explaining the cumulative error doctrine).

Many of the “errors’ cited by the defendants are unbriefed. These issues have been waived.
See United Sates v. Thames, 214 F.3d 608, 611 n.3 (5th Cir. 2000); see also Fed. R. App. P.
28(a)(9)(A) (appellant’ s brief must contain his “ contentions and the reasons for them, with citations
to the authorities and parts of the record on which the appellant relies.”). Because, based upon our
discussion above, the defendants arguments on appeal establish only two unrelated and relatively
inggnificant errors, there are no errors to cumulate. See United Sates v. Mclntosh, 280 F.3d 479,
484 (5th Cir. 2002).

CONCLUSION

For theforegoing reasons, the defendants’ convictionsand sentencesarehereby AFFIRMED.

%The defendants’ reluctance to rely on judicial biasis not surprising in light of their citation to
United Satesv. Jordan, 49 F.3d 152, 158 (5th Cir. 1995). In Jordan this Court made clear that the
failure of ajudge to recuse herself pursuant to 28 U.S.C. 8§ 455(a) does not provide a basis for reversal
absent evidence of actual bias or a nexus between actual errors and the appearance of bias. Seeid. at 158.
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