IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21181

EARL LUDGOCD,

Pl ai ntiff-Appellant,

ver sus

APEX MARI NE CORPCORATI ON SHI P MANAGEMENT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Oct ober 25, 2002
Bef ore GARWOOD and CLEMENT, G rcuit Judges and RESTAN ,* Judge.
PER CURI AM
Earl Ludgood appeals the district court's grant of summary
judgnent in favor of the defendant-appellee APEX Marine Corp. on
appellant's enploynent racial discrimnation claim pursuant to
Title VII of the Cvil R ghts Act of 1964 as anended, 42 U S.C. 8§

2000e and his related retaliation claim We di smss the appeal

*The Honorable Jane A. Restani, Judge, United States Court of International Trade, sitting by
designation.



because the only notice of appeal is untinely.
Facts and Proceedi ngs Bel ow

Ludgood filed the instant action on August 27, 1999. He
asserted in his conplaint that APEX refused to pronote hi mbecause
of his race and termnated himin retaliation for filing the EECC
conpl ai nt.

On March 22, 2001, APEX filed a notion for summary judgnent.
The district court issued on a separate docunent its “Final Summary
Judgnent” dated October 17, 2001, dismssing all of Ludgood' s
claims, which was entered on the docket on that date. The district
court thereafter issued a ten page “Menorandum Opi ni on and Order”
dated Cctober 23, 2001, which was entered on the docket on that
date, setting forth its reasoning and the authorities on which it
relied. In the Cctober 23, 2001 opinion and order the court
determ ned t hat Ludgood presented no summary judgnent evi dence t hat
he was qualified for the pronotion, that he applied for or even
sought the pronotion, that APEX' s enploynent decisions were
notivated by racial bias, or that APEX fired Ludgood in retaliation
for filing a conplaint with the Texas Conm ssion on Human Ri ghts
and t he EEOCC. Accordingly, the court inits October 23 opinion and
or der determ ned that both Ludgood's Title VII raci al
discrimnation claimand his retaliation claimwere w thout nerit.

On Novenber 20, 2001, appellant filed his notice of appea

with the district court.



Di scussi on
W address whether the appeal was tinely filed, thereby
providing this court with jurisdiction. Rule 4(a)(1)(A of the
Federal Rules of Appellate Procedure provides:
“(a) Appeal in a Gvil Case
(1) Time for Filing a Notice of Appeal
(A) In a civil case, except as provided in Rules
4(a) (1) (B), 4(a)4, and 4(c) , the notice of appeal
required by Rule 3 nust be filed with the district
clerk within 30 days after the judgnent or order
appealed fromis entered.”

The appellant in the case sub judice has not sought to take

advant age of provisions Rule 4(a)(5) or Rule 4(a)(6), Fed.R App.P.!

'Rules 4(a)(5) and 4(a)(6), Fed.R.App.P., provide as follows:

“(5) Motion for Extension of Time.

(A) The district court may extend the time to file a notice of appeal

if:
(i) a party so moves no later than 30 days after the
time prescribed by this Rule 4(a) expires,; and
(i) that party shows excusable neglect or good
cause.

(B) A motion filed before the expiration of the time prescribed in Rule
4(a)(1) or (3) may be ex parte unless the court requires otherwise. If the motion if
filed after the expiration of the prescribed time, notice must be given to the other
parties in accordance with local rules.

(C) No extension under this Rule 4(a)(5) may exceed 30 days after the
prescribed time or 10 days after the date when the order granting the motion is
entered, whichever is later.

(6) Reopening the Time to File an Appeal.

(A) the motion isfiled within 180 days after the judgment or order is
entered or within 7 days after the moving party receives notice of the entry,
whichever is earlier;

(B) the court finds that the moving party was entitled to notice of the entry
of the judgment or order sought to be appealed but did not receive the notice from
the district court or any party within 21 days after entry; and
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Rul e 26, Fed.R App.P. clearly prescribes howcourts are to conpute
the time for filing a notice of appeal:

“(a) Conmputing Tinme. The followng rules apply in
conputing any period of tine specified in these rules or
in any local rule, court order, or applicable statute:

(1) Exclude the day of the act, event, or
default that begins the period.

(2) Exclude internedi ate Saturdays, Sundays,
and | egal holidays when the period is |ess
than 7 days, unless stated in cal endar days.

(3) Include the | ast day of the period unless
it is a Saturday, Sunday, |egal holiday, or --
if the act to be done is filing a paper in
court -- a day on which the weather or other
condi tions make t he clerk's of fice
i naccessi bl e.

(b) Extending Tinme. For good cause, the court may extend
the tine prescribed by these rules or by its order to
performany act, or may permt an act to be done after
that time expires. But the court nay not extend the tine
to file:

(1) a notice of appeal (except as authorized
in Rule 4) or a petition for permssion to
appeal ; or

(2) a notice of appeal fromor a petition to
enjoin, set aside, suspend, nodify, enforce,
or otherwse review an order of an
adm ni strative agency, board, conm ssion, or
of ficer of the United States, unl ess
specifically authorized by |aw

(c) Additional Tinme after Service. Wen a party is
required or permtted to act wthin a prescribed period
after a paper is served on that party, 3 cal endar days
are added to the prescribed period unless the paper is

(C) the court finds that no party would be prejudiced.”
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delivered on the date of service stated in the proof of

service.”?

I n accordance with these provisions, in conputing appellant's
time for filing a notice of appeal, the day the judgnent was
entered, Wdnesday, Cctober 17, 2001, is excluded. Fed.R App.P.
26(a)(1). Thus, beginning with Cctober 18, 2001, Ludgood had a
period of thirty days in which to file his notice of appeal
Fed. R App. P. 4(a)(1)(A). Therefore, Friday, Novenber 16, 2001 was
the last day of that thirty-day period.

Appellant's Exhibit A attached to its Menorandum in
Qpposition to Mtion to Dismss is a certified mil receipt
reflecting a Novenber 15, 2001 nmailing to the United States
District Court of the Southern District of Texas which was
received on Novenber 20, 2001 which appellant asserts, and
appel | ee does not di spute, contai ned appellant’s notice of appeal.

The Notice of Appeal is stanped as filed on Novenber 20, 2001.

Appel lant nerely contends that, given an additional three

*The rules as quoted in this opinion are those now in effect. Certain amendments, not
relevant to the disposition of this matter, have been made effective December 1, 2002. We also
noted that Fifth Circuit Rule 26.1 provides:

“Computing Time. Except for briefs and record excerpts, all other papers,

including petitions for rehearing, are not timely unless the clerk actually receives

them within the time fixed for filing. Briefs and record excerpts are deemed filed

on the day sent to the clerk by athird-party commercial carrier for delivery within

3 cadendar days, or on the day of mailing if the most expeditious form of delivery

by mail isused. The additional 3 days after service by mail, or after delivery to a

commercia carrier for delivery within 3 caendar days referred to in FRAP 26(c),

applies only to matters served by a party and not to filings with the clerk of such

matters as petitions for rehearing under FRAP 40, petitions for rehearing en banc

under FRAP 35, and bills of costs under FRAP 39.”



days for filing by mail provided for in Fed.R App.P. 26(c), the
| ast date on which the notice of appeal had to have been received
was Novenber 20, 2001. Appel  ant does not explain how an
additional three days would extend the date from Novenber 16 to
Novenber 20. In any event, the additional three cal ender days
after service by mail as permtted by Fed.R App.P. 26(c) is
unavai |l abl e because the tinme for filing notice of appeal conmences
torun fromthe entry of judgnent and not “after a paper is served
on that party” as provided in Rule 26(c). This court held the
three-day grace period for mailing to be inapplicable for
extending the thirty days allowed for notices for appeal in
Reynolds v. Hunt G| Co., 643 F.2d 1042 (5th Gr. 1981). It is
further well established that a notice of appeal is effective on
the date it is actually filed, United States v. Cark, 193 F. 3d
845 (5th Gr. 1999); In re Arbuckle, 988 F.2d 29 (5th Cr. 1993),
and is filed as of the date it is actually received by the court,
not as of the date it is mailed. Matter of Robinson, 640 F.2d
737, 738 (5th Cr. 1981), citing Mitter of Bad Bubba Racing
Prods., Inc., 609 F.2d 815 (5th G r. 1980).

Thus, despite the mailing of the notice of appeal on Novenber
15, the relevant rules and clear precedent establish that the
clerk woul d have had to receive the notice no |ater than Novenber
16, 2001 in order for the appeal to be tinely.

Al t hough appel | ant does not raise this i ssue, we neverthel ess



address the question of whether the OCctober 17, 2001 “Final
Summary Judgnment” net the criteria for a final judgnent, thereby
starting the clock for a tinely appeal. A final judgnent nust be
(1) set forth on a separate docunent and (2) entered on the
district court civil docket sheet. Fed. R CGv.P. 58, see, WIIlians
v. Burlington Northern, Inc., 832 F.2d 100 (7th Cr. 1987). A
judgnent is said to be final if it conclusively determ nes the
rights of the parties tothe litigation and | eaves nothing for the
court to do but execute the order, see, e.g., Coopers & Lybrand v.
Li vesay, 98 S. C. 2454 (1978), or resolve collateral issues, see,
e.g., Budinich v. Becton Dickinson & Co., 108 S. Ct. 1717 (1988).

Rul e 58 provides in pertinent part that “every judgnment shal
be set forth on a separate docunent” and that “[a] judgnent is
effective only when so set forth.” Fed. R Cv. P. 58. According
to the Advisory Conmttee Notes, the judgnent nust be “set out on
a separate docunent - - di stinct from any opi ni on or
menor andum - whi ch provides the basis for the entry of judgnent.”
Notes of Advisory Commttee on Rules, 1963 Anendnent, follow ng
Fed. R CGv. P. 58.

The sol e purpose of Rule 58' s separate-docunent requirenment
was to clarify when the tinme for an appeal begins to run. Bankers
Trust Co. v. Mallis, 98 S. C. 1117 (1978); d ough v. Rush, 959
F.2d 182, 184-85 (10th G r. 1992) (discussing history and purpose

of Rule 58). It was added in 1963 to prevent uncertainty “over



what actions ... would constitute an entry of judgnent, and
occasional grief to litigants as a result of this uncertainty.”
United States v. Indrelunas, 93 S Q. 1562 (1973). I n
| ndrel unas, the Court held that Rul e 58 was a “‘ nechani cal change’
that nust be nechanically applied in order to avoid new
uncertainties as to the date on which a judgnent is entered.” 93
S.C. at 1565. “The entry of a final judgnent under Rule 58
starts the clock for an appeal.” Reytblatt v. Denton, 812 F.2d
1042, 1043 (7th Gr. 1987).3

The October 17th ruling conclusively determ ned the rights of
the parties and |left nothing further to be resolved. It was not
only entitled “Final Summary Judgnent,” but it al so concluded with
the statenent “This is a FINAL JUDGMENT.” (caps and bold in the
original). The entirety of that docunent is as foll ows:

FI NAL SUMVARY JUDGVENT

“I'n accordance with the Court's Menorandum and Order of this

date, the Court

ORDERS t hat Defendant APEX Marine Corp. is granted sunmary

judgnent on all clains brought against it by Plaintiff Earl

Ludgood in the above-referenced action. The Court further

ORDERS that Plaintiff pay all costs of court.

This is a FI NAL JUDGVENT

SI GNED at Houston, Texas, this 17th day of QOctober, 2001.

/s Melinda Harnon, United States District Judge”

The Menorandum Opinion and Order referenced was actually

dat ed and entered on Cctober 23, 2001. Measured from Cct ober 23,

3We call the bar’ s attention to the amendments to Fed.R.Civ.P. 58 effective December 1,
2002.



2001, a notice of appeal filed Novenber 20, 2001 would be tinely.
It is clear to us, however, that October 17 is the operative date.
In Dianond v. MKenzie, 770 F.2d 225 (D.C. Cr.1985), the sane
question of which docunent starts the clock arose, as the
menor andum opinion and order was filed a nonth following the
initial order. The factors that the Di anond court relied upon in
holding the first docunment did not constitute a final judgnent
were that it was entitled “order” rather than “final judgnent,”
included a substantial anmount of |egal reasoning, and cited a
nunber of authorities. None of these factors are present here.
| ndeed, the converse is true, as the Cctober 17th document was
clearly labeled a “final judgnent,” did not contain any |egal
reasoning, and cited no | egal authorities.

Thus, the only potential anmbiguity in the case sub judice is
t hat the nenorandum order and opinion was entered six days after
the final judgnent. However, we agree with the 11th G rcuit that
this does not alter the fact that the date of the final judgnent
remai ns the operative date for determning the tineliness of an
appeal . Departnent of Revenue v. Brandt (In re Southeast Bank
Corp.), 97 F.3d 476 (1ith Cir.1996). Al t hough the nenorandum
order and opinion was filed after the final judgnent, the 11th
Circuit held the appeal was untinely because the clock began
running on the date the final judgnment was entered, even though

t he menorandum opinion to which it referred had yet to be filed.



The court noted, “Although the grounds for rehearing or appeal may
not be clearly known or identified until the nenorandum opi ni on
has i ssued, where the judgnent is entered prior to the nenorandum
opinion, a party is freetotinely file a notion for rehearing and
later file a supplenental nenorandum based upon the nenorandum
opinion.” Brandt, 97 F.3d at 479, n.8. Here, it is unanbi guously
clear that the October 17, 2001 “Fi nal Sunmary Judgnent” neets al
the criteria of a Rule 58 final judgnent and that the October 23,
2001 “Menorandum Qpinion and Order” does not. Mor eover, the
noti ce of appeal here purports to appeal “the Judgnent of this
Court entered on October 17, 2001" and nmakes no nention of or
reference to the Menorandum Qpi nion and Order dated and entered
Oct ober 23, 2001.
Concl usi on

Because we find the appellant's only notice of appeal was not
tinely filed, we hold that this Court does not have jurisdiction
over the present appeal. The appeal is accordingly dism ssed.

APPEAL DI SM SSED
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