REVI SED AUGUST 5, 2002

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-11118

CARLCS H. REYES- MATA,

Plaintiff - Counter Defendant - Appell ee,

VERSUS

| BP, | NC.,

Def endant - Counter C aimant - Appell ant.

Appeal fromthe United States District Court
For the Northern District of Texas

July 22, 2002

Before DAVIS, DeMOSS and STEWART, Circuit Judges.
PER CURI AM

Carl os Reyes-Mata was i njured when a beef carcass and shackl e
fell froma gravity rail conveyor system and struck himin the
head. The injury occurred while Reyes-Mata was working at a beef
processing facility in Amarill o, Texas. He sued his enpl oyer | BP,
Inc. in federal district court for comon-law negligence and

statutory negligence. A jury awarded Reyes-Mata a total of



$110,912 in damages and the district court entered judgnment for
Reyes- Mat a and awar ded pre-judgnent interest on the entire verdi ct
in the amount of $24,707.07. | BP now appeals claimng that the
jury charge was erroneous and that the district court erred by
al l ow ng prejudgnent interest.

The jury charge submtted states, in relevant part:

“Negl igence” neans failure to use ordinary care to
provide a safe workplace and to reduce or elimnate an
unreasonabl e ri sk of harmcreated by the condition or use
of a workplace equipnent or procedures, that is, by
failing to do that which an enpl oyer of ordi nary prudence
woul d have done under the sanme or simlar circunstances.
“Ordinary care” neans that degree of care that would be
used by an enpl oyer of ordinary prudence under the sane
or simlar circunstances.

The nere occurrence of an event causing injury is
not evidence of negligence. An occurrence may be an
“unavoi dabl e accident,” that is, an event not proxi mately
caused by the negligence of any party to it.

Wiile an enployer is not the insurer of its
enpl oyees’ safety at work, an enployer does have a
conti nui ng and nondel egabl e duty to use ordinary care in
provi di ng a saf e workpl ace for its enpl oyees. Under this
duty, each enployer shall:

1) provide and naintain enploynment and a place of
enpl oynent that is reasonably safe and healthful for
enpl oyees;

2) install, mintain, and use nethods, processes,
devi ces, and saf eguards, including nethods of sanitation
and hygi ene, that are reasonably necessary to protect the
life, health, and safety of the enpl oyer’s enpl oyees; and

3) take all other actions that are reasonably
necessary to nake the enpl oynent and pl ace of enpl oynent
saf e.

You are instructed that while an enpl oyer has a duty
to warn enpl oyees of known dangers and to nake reasonabl e



i nspections to see that workplace equipnent does not

becone defective, an enpl oyer cannot be held |iable for

| atent defects in the workplace, that is, defects that

are not known by an enpl oyer and coul d not be reveal ed by

the exercise of ordinary care.

You are instructed that the Plaintiff nust show nore

than that the Defendant nerely furnished a condition in

the workplace that nmade the injury possible. That is,

Plaintiff nust showthat the Defendant in furnishing the

condition failed to do that which an enpl oyer of ordinary

prudence would have done under the sanme or simlar

ci rcunst ances, or did that which an enpl oyer of ordinary

prudence woul d not have done under the sanme or simlar

ci rcunst ances.
| BP proffered to the district court what it believed to be a
correct instruction for premses liability only. The district
court overruled IBP s objection and submtted its jury charge. The
jury returned a verdict for Reyes-Mata for $5,000 for physical pain
and nental anguish, $912 for |oss of earning capacity, $5,000 for
physical and nmental inpairment and $100,000 for future nedica
expenses. The district court entered judgnent against |BP for
$110, 912 and al so awarded $24, 707.07 in prejudgnment interest.

This Court recognizes that the district court has broad
discretion in formulating the jury charge, and, therefore, reviews
those instructions with great deference. Deines v. Texas Dep’t of
Protective & Regul atory Servs., 164 F. 3d 277, 279 (5th Gr. 1999).
A challenge to ajury instruction “nust denonstrate that the charge
as a whol e creates substantial and ineradi cabl e doubt whether the

jury has been properly guided in its deliberations.” Mooney V.

Arancto Servs., Inc., 54 F. 3d 1207, 1216 (5th G r. 1995). *“However,



even erroneous jury instructions will not require reversal if based
upon the entire record the challenged instruction could not have
affected the outcone of the case.” Deines, 164 F.3d at 279.

| BP clains that the jury instruction is erroneous because it
is not limted to a premses liability claim The Texas Suprene
Court has stated that to recover on a negligent activity theory,
the injured party nust have been injured by or as a cont enpor aneous
result of the activity itself rather than by a condition created by
the activity. Keetch v. Kroger Co., 845 S.W2d 262, 264 (Tex.
1992) . That court refused, however, to elimnate all distinctions
bet ween prem ses conditi ons and negligent activities. 1d. |[|ndeed,
in Wal-Mart Stores, Inc. v. Bazan, 966 S.W2d 745 (Tex. App.-San
Antonio 1998, no pet.), the court stated that liability for an
injury on business prem ses can be found under either a prem ses
condition theory or a negligent activity theory. ld. at 746.
Al'so, in Texas, trial courts are given deference in their decisions
as to what charge the jury receives. Wiler Indus. Wrks, Inc. v.
Garcia, 999 S.W2d 494, 510-11 (Tex. App.-El Paso 1999, no. pet.).
After reviewing the record, we find that the district court in the
present case did not err in fornulating the jury instructions and
we therefore give deference to its decision.

This Court reviews a district court’s award of prejudgnent
interest for an abuse of discretion. Har ken Exploration Co. v.

Sphere Drake Ins. PLC, 261 F.3d 466, 478 (5th G r. 2001). Under

4



8§ 304.102 of the Texas Finance Code, “A judgnent in a w ongful
deat h, personal injury, or property damage case earns prejudgnent
interest.” The Texas Suprene Court has held that this provision
entitles aplaintiff to prejudgnent interest onits entire judgnent
i ncludi ng future danmages because the statute nmakes no distinction
bet ween damages awarded in judgnent for past damages and danmages
awarded for future danages. C & H Nationwi de, Inc. v. Thonpson,
903 S. W2d 315, 324 (Tex. 1994) (referring to 8 304. 102's precursor
statute Tex. Rev. Cv. Stat. Ann. art. 5069-1.05, § 6). In the
past, this Court has upheld an award for prejudgnent interest on
future nedi cal damages when it found that the Al aska Suprene Court
(the state whose |law controlled in that nmatter) endorsed such
awards. Carlton v. HC Price Co., 640 F.2d 573, 575-76 (5th Cr
1981) .

| BP argues first that, though, the Texas Legi sl ature nmay have
passed a statute that endorses prejudgnent interest awards on al
damages i ncl udi ng future damages, this Court shoul d recognize that
future nedicals are an econom c rather than physical damge. As
such, |BP avers that Casteel v. Crown Life Ins., 3 S.W3d 582
(Tex. App. —Austin 1997), aff’'d in part & rev’'d in part, vacated in
part & remanded on ot her grounds, 22 S.W3d 378 (Tex. 1998), should
apply. This conclusion is not supported by the decision in C & H
Nat i onw de, however, and that case made no such distinction. In

fact, Casteel relies in part on Cavnar v. Quality Control Parking,



Inc., 696 S.W2d 549, (Tex. 1985), but that case was recogni zed as
having been nodified by statute in C & H Nationw de. C & H
Nati onwi de, 903 S. W2d at 324. Though IBP argues that, as a matter
of policy, plaintiffs should not be entitled to damages that they
have not yet incurred, “[t]he purpose of prejudgnment interest
recogni zes that the injured party was injured at the nonent the
cause of action accrued, and that the injured party is entitled to
be made whol e as of that nonment. Thus the purpose of prejudgnent
interest is to put a plaintiff in the position he would have been
in had he had his trial and recovered his judgnent inmediately
after his injury.” Carlton, 640 F.2d at 576. Therefore, under a
plain reading of the statute, plaintiffs are allowed to coll ect
prejudgnent interest on all damages when the case is a persona
injury case. See Johnson & Higgins of Tex., Inc. v. Kenneco
Energy, Inc., 962 S.W2d 507, 530 (Tex. 1998).

| BP al so rai se clains that the prejudgnent interest statute is
unconstitutional because it violates their substantive due process
rights, because it violates their right toa jury trial and because
it violates their right to be free fromexcessive fines. Many of
these argunents, however, rely on this Court believing IBP s
argunent that the prejudgnent interest awarded on future nedical
expenses is really afine. As already expl ai ned above, prejudgnent
interest is not a fine but a recognition that, had the plaintiff

recovered imedi ately, they would have had the entire anount of



nmoney to use as they pleased. Additionally, IBP s substantive due
process argunents were already dealt with by the Texas Suprene
Court in C& H Nationwide. There, the court noted that the statute
need only be rationally related to a legitinate state interest.
C & H Nationwi de, 903 S.W2d at 326 (citing More v. Gty of East
Cl eveland, 431 U. S. 494, 498-99 & n.6 (1977)). The court concl uded
that this test was net because the statute related to fully
conpensating the plaintiff as well as expediting settlenents and
trials. | d. | BPs other two argunents both rely on IBP s
assunption that prejudgnent interest is afine. |BP seens to think
that it has sonehow been denied a trial by jury because a court
i nposed prejudgnent interest, but a trial was already held for
liability and damages. The interest accrued is based on damages
already found by a jury, so IBP can not now claim that it was
denied a trial by jury. IBP s final argunent that the prejudgnent
i nterest inposes an excessive fine is also wthout nerit. |BP has
failed to denonstrate that it has been fined or that the interest

i nposed was oppressive in light of the judgnent.

CONCLUSI ON
Having carefully reviewed the record of this case and the

parties’ respective briefing and for the reasons set forth above,



we conclude that the district court did not err in submtting its
jury instructions or in awarding prejudgnent interest. e

therefore AFFIRM the district court’s deci sion.

AFF| RMED.



