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DeMOSS, Circuit Judge:

Comrerci al Technology, Inc. ("CTI") was found by a jury to
have viol ated the Texas Uni form Fraudul ent Transfer Act (“TUFTA”)
when it transferred real property to Electric & Gas Technol ogy,
Inc. ("EG&T”), arelated entity. On appeal, CTl clainms that there
was insufficient evidence supporting the jury' s findings that CTI
viol ated TUFTA, that the district court erred in its adm ssion of
Fed. R Evid. 404(b) evidence, and that the district court erred in

denying CTl's notion for judgnent as a matter of lawon its statute



of limtations claim
BACKGROUND & PROCEDURAL HI STORY

In 1985, Caddo Capital Corporation (“Caddo”) |oaned CTI
$150, 000. Caddo was a Smal | Business Investment Conpany |icensed
by the Small Business Admi nistration ("“SBA"). Caddo | oaned the
funds to CTI under the Small Business Investnent Act, a federa
program designed to increase the availability of capital to snal
busi nesses by channeling federal funds to such conpanies.

I n Decenber 1986, Caddo sued CTlI in state court after CTI
defaulted on its paynent obligati ons under the prom ssory note. On
June 21, 1988, Caddo obtained a final judgnent against CTlI for
$105,000, plus interest, attorney’'s fees, and court costs. On
June 28, 1988, the Dallas County Cerk’s Ofice issued, filed, and
recorded an abstract of judgnent against CTI in favor of Caddo.
Al nost three years |later, on May 30, 1991, Caddo assigned all of
itsrights in the judgnent tothe United States (the “governnent”),
on behal f of the SBA

In 1997, approximately one year before the judgnment originally
obt ai ned by Caddo was to becone dornmant under Texas property |aw,
the governnment retained the services of a conpany to identify

potential assets of CTlI.! The governnent contractor nmde contact

! Section 34.001(a) of the Texas Civil Practice and Renedies
Code provides that a judgnent is dormant if a wit of executionis
not issued within ten years after the rendition of the judgnent.
If the wit is issued after the ten-year period, the judgnent
becones dormant and execution may not be issued unless it is
revived. Id. In the instant case, the judgnent against CTl was
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wth Mrt Zinmrerman, the President of CTl, by letter in April and
May 1997. Nei t her CTI nor Zi mrerman responded to either of the
governnent’s letters.? Between June 1997 and My 1998, the
governnent continued its investigation into the existence of CTl’s
assets. Atitle search in Dallas County reveal ed one piece of rea
property in CTl's nane—an office building |ocated at 13636 Neutron
Road in Dallas, Texas (the “Neutron Road Property”). Ownership by
CTl was confirmed by an exam nation of the public records for the
Dal |l as County Appraisal District and the Farnmers Branch property
records.

On May 22, 1998, the governnent obtained a wit of execution
on the Neutron Road Property; however, attenpts at |levying the wit
proved unsuccessful. The governnent thereafter sought to renewthe
Caddo abstract of judgnent. On June 23, 1998, the governnent
recorded a new abstract of judgnent (the “First Governnent
Abstract”) against CTlI for the anbunts due it under the assi gnnment
from Caddo. The First Governnent Abstract was |ater replaced by a
corrected abstract of judgnent (the “Corrected Abstract”), which

was issued on July 28, 1998, and recorded wth the Dallas County

rendered on June 28, 1988, establishing June 28, 1998, as the ten-
year deadline by which the governnent was required to obtain a wit
of executi on.

2 On June 9, 1997, Zimrernman caused CTl to execute a security
agreenent pledging the Neutron Road Property as collateral on a
personal |oan to Zimerman in the amount of $140, 000 by First Texas
Bank.



Clerk’s Ofice on August 4, 1998.°3

In Novenber 1999, the governnent sought to enforce its
j udgnent agai nst CTl through the judicial sale of the Neutron Road
Property. However, CTl contested the sale, alleging that it only
owned the Neutron Road Property until My 13, 1987. The events
that are alleged to have transpired on May 13, 1987, bear great
wei ght on this case, and therefore a detailed sumary account of
these all eged actions is necessary.

CTl clains that on May 13, 1987, while the suit brought
against it by Caddo was pending, CTlI transferred the Neutron Road
Property to one of its subsidiaries, E&GT. The Neutron Road
Property had originally been part of the security for a 1983
commerci al | oan between CTlI and Allied Amrerican Bank for which CTI
executed a note secured by deed of trust in favor of Allied
American Bank. By May 1987, a nunber of other |iens had attached
to the Neutron Road Property as well. On May 13, 1987, Allied
American Bank transferred the deed of trust and lien to First Texas
Bank, for which Allied Anerican Bank was paid $617, 667. 67.

Al so on May 13, 1987, CTl executed a new deed of trust on the
Neutron Road Property in favor of First Texas Bank for an
obligation owed by E&GT to First Texas Bank in the principal anount

of $617, 667.67. CTl also executed a hypothecation agreenent

3 The First Governnent Abstract was inadequate because it
failed to include the anount of the judgnment as required by
statute. Tex. Prop. CoDE § 52.003(a)(6).
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(“Hypot hecati on Agreenent”) dated May 13, 1987, by whi ch CTl agreed
to allow the Neutron Road Property to be pledged as security for
future loans fromFirst Texas Bank to E&GI. The deed of trust and
Hypot hecati on Agreenent were recorded in the Dallas County Cerk’s
O fice on May 18, 1987, and the transfer of |ien was recorded on
June 5, 1987

However, it was not until Novenber 24, 1998—m#ore than el even
years after the deed of trust, Hypothecation Agreenent, and
transfer of lien were executed and recorded—that CTlI recorded a
warranty deed and purchase agreenent (both dated May 13, 1987),
whi ch purported to show that the Neutron Road Property had been
sold by CTI to E&GT on May 13, 1987. CTl argued that the original
warranty deed and purchase agreenent had been lost by the title
conpany, which CTl clai med had gone bankrupt and thus had failed to
record the instrunments.

Notwi t hstandi ng CTl’s contention that it no | onger owned the
Neut ron Road Property, the governnent filed a conplaint in district
court in Novenber 1999, seeking a judicial sale of the Neutron Road
Property to satisfy its judgnent against CTl pursuant to the
Federal Debt Col |l ections Procedure Act (“FDCPA’), 28 U.S.C. § 3001
et seq. After the district court entered an order denying the
governnent’s initial application for enforcenent of judgnent and

sale of real property,* the governnent anended its conplaint in

4 The nmagistrate determned that the governnent was not
entitled to relief under the FDPCA because the original prom ssory
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August 2000, adding a claim against CTl under TUFTA, Tex. Bus. &

Com CooE § 24.001 et seq. The essence of the governnent’'s TUFTA

claimwas its challenge of the purported May 13, 1987, transfer of
the Neutron Road Property from CTlI to E&GI.

In 2001, the TUFTA case was tried to a jury, which found that

CTl had violated the Act by fraudulently transferring the Neutron

Road Property to E&GT. Specifically, the jury determ ned that E&GT

did not take the property in good faith nor for reasonably
equi val ent value. CTlI now tinely appeals.
STANDARD CF REVI EW

We review de novo a district court's ruling on a notion for

judgnent as a matter of law. M ssissippi Chem Corp. v. Dresser-

Rand Co., 287 F.3d 359, 365 (5th Gr. 2002). However, when an
action is tried by a jury, such a notion is a challenge to the
| egal sufficiency of the evidence supporting the jury's verdict.

Brown v. Bryan County, OK, 219 F.3d 450, 456 (5th Grr.

2000)(citation omtted). Accordingly, we consider the evidence,

"drawi ng all reasonable inferences and resolving all credibility

determnations in the |ight nobst favorable to the non-noving
party." 1d. “This Court grants great deference to a jury's verdict
and will reverse only if, when viewing the evidence in the |ight

nmost favorable to the verdict, the evidence points so strongly and

note between Caddo and CTlI was not a “debt” owing to the United
States as defined by the federal statute because Caddo was not an
instrunmentality of the governnent. See 28 U.S.C. § 3002(3)(A).
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overwhelmngly in favor of one party that the court believes that
reasonable jurors could not arrive at any contrary conclusion.”

Dahlen v. Gulf Crews, Inc., 281 F.3d 487, 497 (5th Cr. 2002).

We review a district court's evidentiary rulings for abuse of

discretion. United States v. Sanders, 343 F.3d 511, 517 (5th Cr

2003). If we find an abuse of discretion, we review the error
under the harm ess error doctrine. |d.

DI SCUSSI ON

Whet her there was sufficient evidence to support a jury

finding that CTlI transferred the Neutron Road Property to E&GT

in violation of TUFTA

On appeal, CTl argues that it did not violate TUFTA because:
(1) the transfer of the Neutron Road Property occurred on May 13,
1987; and (2) E&GT paid value for the property.

A When t he Neutron Road Property was “transferred” for purposes
of TUFTA.

CTl offers two theories to support its contention that the
transfer of the Neutron Road Property occurred on May 13, 1987
First, it insists that the Hypothecati on Agreenent executed on May
13, 1987, was sufficient to convey title to the Neutron Road
Property from CTl to E&GT. In the alternative, CTl insists that
the copies of the warranty deed and the purchase agreenent it
recorded on Novenber 24, 1998, were previously executed on May 13,
1987, and that the 1987 date should control. In response, the
government points to nunmerous CTl corporate docunents that appear

to not only contradict relevant bank docunents, but also the



testinony of CTlI's own w tnesses.

1. The Hypot hecati on Agreenent

In order to determ ne whether there was a conveyance of the
Neutron Road Property from CTl to E&GT on May 13, 1987, we nust
first establish the |egal effect of the Hypothecation Agreenent.
In the Hypothecation Agreenent, CTlI pledged the Neutron Road
Property as collateral so that First Texas Bank woul d extend credit
to E&GI. The Hypothecation Agreenent stated in pertinent part:

[ F]or the purpose of enabling [E&GI] to obtain credit

therefor, . . . [CTl hereby certifies that] the said
property has been duly assigned, released, transferred,

and delivered by [CTI] to [E&GI], and by these presents
[CTI] hereby assign[s], release[s], and transfer[s] unto
[E&GT] all of [CTI’s] right, title, and interest in and
to said property, and hereby expressly authorize[s]

[ E&GT] to pl edge or hypothecate all or any part of said
property for the i ndebtedness af oresai d, and all renewal s
and extensions thereof, and also for any and all other
i ndebt edness of the sane borrower to you .

(Enphasi s added).

The Texas Property Code provides that “[a]n instrunent that is
properly recorded in the proper county is ... notice to all persons
of the existence of the instrunent.” Tex. PrRo,. CobE 8§ 13.002(1); see

al so Resolution Trust Corp. v. Kenp, 951 F.2d 657, 661 (5th Cir.

1992). Texas |aw extends this principle further, recognizing that
“an instrunent properly recorded is notice, not only of facts
therein expressly set forth, but also of all other material facts
which an inquiry thereby reasonably suggested would have

di scl osed.” Housman v. Horn, 157 SSW 1172, 1173 (Tex. Cv. App.




1913) (citation omtted); see also Westland Q1 Dev. Corp. v. Gulf

Ol Corp., 637 S.wW2d 903, 908 (Tex. 1982) (“It is well settled
that a purchaser is bound by every recital, reference and
reservation contained in or fairly disclosed by any instrunent

which forns an essential link in the chain of title under which he

clains.”) (internal quotations and citations omtted); Langv. Gty

of Nacogdoches, 942 S.W2d 752, 758 (Tex. App.—TFyler 1997, wit

denied) (“[A] person is charged with constructive notice of the
actual know edge that coul d have been acquired by exam ning public
records, and that constructive notice in Jlaw creates an
irrebuttabl e presunption of actual notice.”).

CTl contends that the governnment should be charged, as a
matter of law, with constructive know edge of the contents of the
Hypot hecati on Agreenent and with all other facts that a follow up

inquiry would have revealed. Matter of Estate of Matejek, 928

S.W2d 742, 744 (Tex. App.—-€orpus Christi 1996, wit denied); see

al so Resolution Trust Corp., 951 F.2d at 660-61. The governnent’s

response has two elenents. First, it argues that the Hypothecation
Agreenment sinply did not function to transfer title. The
governnent relies on the general principle that a hypothecation
agreenent is a pledge, i.e., an encunbrance rather than a deed
translative of title or ownership. Second, the governnent contends
t hat whet her the Hypothecati on Agreenent gave constructive notice
of the transfer is an issue of fact, not |aw

As a general matter, the governnent is correct in its
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assertion that to hypothecate is “to pledge (property) as security
or collateral for a debt, wi thout delivery of title or possession."
BLACK' S LAW DicTionarY 747 (7th ed. 1999) (alteration in original).
However, whether a hypothecation necessarily involves delivering
title or possession does not appear to address the fact that even
a pl edge could fall under TUFTA' s definition of “transfer.” TUFTA
defines “transfer” broadly to include “every node, direct or
indirect, absolute or conditional, voluntary or involuntary, of
di sposing of or parting with an asset or an interest in an asset,
and includes paynent of noney, release, |ease, and creation of a

lien or other encunbrance.” Tex. Bus. & Cowm CopE § 24.002(12)

(enphasi s added). Even if the Hypothecation Agreenent coul d not
transfer title to the Neutron Road Property, the encunbrance
created by the Hypothecation Agreenent may well have been a
“transfer” under TUFTA

However, before we address whether a hypothecation is a
“transfer” under TUFTA, we nust first determ ne the true neaning
and scope of the Hypothecation Agreenent at issue here. I n
construing a contract under Texas law, courts nust exam ne and
consider the entire witing and give effect to all provisions such

that none are rendered neaningless. Int’l Turbine Servs., Inc. v.

VASP Brazilian Airlines, 278 F.3d 494, 497 (5th Cr. 2002). There

are two steps to an anbiguity analysis of a contract. Flagship

Hotel, Ltd. v. Cty of Glveston, 117 S.W3d 552, 561 (Tex.

App. —Fexarkana 2003, wit denied). First, a court applies the
10



applicable rules of construction and decides if the contract is
anbi guous. |d. If the court finds the contract is anbi guous, the
trier of fact considers the parties' interpretation and other
extraneous evi dence. |d.

CTl certified in the Hypothecation Agreenent that the Neutron
Road Property was “duly assigned, released, transferred, and
delivered” by CTlI to E&GI, adding that CTl assigned, rel eased, and
transferred to E&GT “all of [CTI’s] right, title, and interest in
and to said property.” Onits face, this portion of the instrunent
appears to fully contenplate an absolute transfer of the Neutron

Road Property from CTlI to E&GI. However, when read with the

provision immediately followng the above statenent, this
conclusion is called into doubt. The next provision of the
Hypot hecation Agreenent states that CTI “hereby expressly

aut hori ze[s] [E&GI] to pledge or hypothecate all or any part of
said property for the indebtedness aforesaid.” If CTl had truly
transferred the Neutron Road Property to E&GT outright, then CTlI’s
express authorization to E&GT to pl edge or hypot hecate the Neutron
Road Property as collateral for future |Ioans would certainly be

unnecessary. It seens odd to transfer “all right, title, and
interest” in real property to soneone and at the sane tine
expressly authorize that person to do certain things with the
property after the transfer has been effectuated. |In addition, the
Hypot hecati on Agreenent provi des that E&GT may pl edge the Neutron

Road Property as collateral for any and all indebtedness it seeks
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to create “at any tinme before this authorization shall have been
revoked in witing.” CTl's retention of a power to revoke further
i ndi cates that the Hypothecati on Agreenment was not intended to be
an outright conveyance of the Neutron Road Property.

Al t hough CTlI contends that the Hypothecati on Agreenent served
to transfer the Neutron Road Property to E&GI, a sinple reading of
the instrunment reveals that it is susceptible to nore than one
interpretation. As such, an anbiguity exists as to the neani ng and
scope of the Hypothecation Agreenent. Therefore, to determ ne the
| egal effect of the instrunent, it becones necessary to | ook at the
i ntent and conduct of the parties.

As noted previously, CTl argues that it sold the Neutron Road
Property to E&GT on May 13, 1987. However, it was not unti
Novenber 23, 1998, that the corresponding warranty deed and
purchase agreenent reflecting this transfer were recorded in the
Dall as County Clerk’s O fice. Substantial evidence shows that, in
t hese intervening el even years, CTl held itself out as the owner of
the Neutron Road Property. For instance, governnent tax records
show CTlI as the owner of the Neutron Road Property as late as
Decenber 1998. Specifically, during the period from 1987 to 1998,
both the Dallas County Appraisal District and the Dall as County Tax
Col l ector issued property tax statenents to CTlI as owner of the
Neut ron Road Property. In addition, on Novenber 24, 1993, CTI
t hrough Zi mer man, executed a deed of trust, security agreenent, an
assi gnnent of rent, and a financing statenent involving the Neutron

12



Road Property to secure the i ndebt edness and obligations thereinto
CIT Goup/Credit Finance, Inc., another creditor. This deed of
trust was filed of record with the Dallas County Clerk’s Ofice on
Decenber 7, 1993. Moreover, on April 23, 1997, CTl, through
Zi mrer man, executed a deed of trust to secure a prom ssory note
payable to First Texas Bank. This deed of trust was filed of
record with the Dallas County Clerk’s Ofice on June 5, 1997.

Based on the terns of the Hypothecation Agreenent and the
conduct of CTlI and E&GT after executing the agreenent, we interpret
t he Hypothecation Agreenent as sinply being a pledge from CTl to
E&GT as collateral for obtaining future loans and not as an
i nstrunment conveying title to E&GI.

2. Warranty Deed and Purchase Agreenent

Inthe alternative, CTlI clains that although the warranty deed
and purchase agreenent were recorded in Novenber 1998, both
instrunments were actually executed on May 13, 1987. Therefore, CTI
argues that title to the Neutron Road Property was passed from CTI
to E&GT on the date of execution, not the date of recordation.

At trial CTI was unable to satisfactorily explainto the jury
why it had two different, but executed, versions of each docunent
dated May 13, 1987. Exami nation of the two copies of the warranty
deed and the two copies of the purchase agreenent reveal that the
signatures and text alignnent are different. In addition, the

notary bl ocks bear different and i nconsi stent dates for expiration,

13



and one version of the notary block is handwitten whereas the
other is typed. CITl also failed to explain how the title conpany
it clainmed had gone bankrupt managed to properly file and record
the deed of trust, transfer of lien, and Hypothecation Agreenent,
but failed to file and record the warranty deed and purchase
agreenent when all five instrunents were allegedly executed
si mul taneously on May 13, 1987.

CTl fails to direct this Court to any conpelling evidence
indicating that E&GI has been the owner of the Neutron Road
Property since May 1987, or conversely, that CTlI was not the owner
of the property from 1987 to 1998. Therefore, we concl ude that
evidence clearly shows that CTl was the owner of the Neutron Road
Property until at |east Novenber 23, 1998.

B. Reasonabl y Equi val ent Val ue

Inits second argunent, CTl contends that E&GT pai d reasonably
equi val ent val ue for the Neutron Road Property. However, CTI fails
to articulate specific reasons to overturn the jury's verdict.
Additionally, we have already determ ned that the actual transfer
at issue occurred in Novenber 1998 when CTl recorded the warranty
deed and purchase agreenent in the Dallas County Cerk’s Ofice.
There has never been any evidence proffered by CTl that shows E&GT
paid any such value either in 1987 or 1998. |In the absence of any
conpel i ng evidence or specific argunents fromCTl, there is anple

evidence in the record to support the jury's finding that no
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equi val ent val ue was ever paid by E&GT to CTI

As such, we conclude that the jury had sufficient evidence
with which to conclude that CTlI conveyed the Neutron Road Property
to E&GT in Novenber 1998 in violation of TUFTA,

1. Wether the Neutron Road Property was an “asset” as defined by
TUFTA.

CTl argues that the Neutron Road Property was not an "asset,"
as defined by TUFTA, when it was transferred from CTl to E&GT.>
Specifically, CTlI clains that, in 1987, there was no equity in the
Neut ron Road Property because the property was subject to nunerous
l'iens. The governnment responds by referring to docunentation
revealing that various lending institutions accepted the Neutron
Road Property as security fromCTl on nunerous occasions from 1987
t hrough 1998.

In order for CTlI to prevail on its argunent that the Neutron
Road Property was not an “asset” at the tine CTl clains it was
transferred, CTI nust prove, as a prelimnary matter, that the
“transfer” occurred on May 13, 1987. As previously discussed
there was sufficient evidence presented to the jury to support its
finding that the Neutron Road Property was not conveyed on May 13,
1987, but rather that the conveyance occurred when CTl recorded t he

warranty deed and purchase agreenent on Novenber 24, 1998.

> TUFTA defines an "asset" as "the property of a debtor," but
an asset does not include, anong other things, “property to the
extent it is encunbered by a valid lien.” Tex. Bus. & Comm CoDE §
24.002(2) (A .
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Therefore, CTlI nmust show that the Neutron Road Property was not an
asset at the tinme of the recordation in 1998.

CTl focuses the entirety of its analysis of whether the
Neut ron Road Property was an asset on the period of tine | eadi ng up
to and including 1987. CTl fails to provide any evidence as to the
absence of equity in the Neutron Road Property at the relevant tine
period in 1998. Meanwhi |l e, there are nunerous portions of the
record revealing that the Neutron Road Property was the subject of
security for at |east eight separate | oans between 1987 and 1998.
It is axiomatic that a creditor would not extend a | oan, nmuch | ess
ei ght separate | oans, when the collateral nmade the basis for that
| oan | acked equity. Therefore, we find that there is sufficient
evidence to support the jury's finding that the Neutron Road
Property was an "asset" as contenpl ated by TUFTA when t he property
was transferred in 1998.

[11. Whether the Hypothecation Agreenent put the governnment on
constructive notice of CTl's “transfer” of the Neutron Road
Property to E&GI, thereby triggering the relevant statute of
l[imtations.

The gravanen of CTl’s statute of limtations argunent is that
the instrunents that were recorded in 1987—particularly the
Hypot hecati on Agreenent —gave the world constructive notice that
the Neutron Road Property had been transferred from CTl to E&GT.
Stated differently, CTI clains Caddo (and t herefore the governnent)
can be charged wth know edge of the purported transfer because the

Hypot hecati on Agreenent said as nuch.
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We have previously concluded that CTlI was the owner of the
Neutron Road Property until at |east Novenber 23, 1998. As such,
whet her the governnent was put on notice of the existence of the
Hypot hecation Agreenent is irrelevant to our inquiry. Because the
rel evant transfer nmade the subject of the governnent’s TUFTA suit
is CTl’s recordation of the warranty deed and purchase agreenent on
Novenmber 23, 1998, the focus of our inquiry is whether the
governnent filed suit within the appropriate limtations period
Wth respect to that date.

TUFTA states that “a cause of action with respect to a
fraudul ent transfer . . . is extinguished unless action is brought

wthin four years after the transfer was made.” TeEx. Bus. &
Com Cooe § 24.010(a)(1), (2). The governnment first filed suit
under the FDCPA, seeking to satisfy its judgnent against CTl on
Novenber 23, 1999, less than one year after CTlI recorded the
warranty deed and purchase agreenent and well within the four-year
statute of limtations. The governnent’'s second anended conpl ai nt
added the TUFTA claimin August 2000. It is well settled that for
limtation purposes, under Fed. R GCv. P. 15(c), an anendnent to
a conplaint will relate back to the date of the original conplaint
if the claimasserted in the anended pleading “arises out of the
conduct, transaction, or occurrence set forth or attenpted to be

set forth in the original pleading." In re Coastal Plains, Inc.,

179 F.3d 197, 216 (5th Cr. 1999) (internal quotation marks and
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citations omtted). It is clear that the governnent’s original

conplaint and its second anended conplaint both arose fromits

claimthat CTI fraudulently transferred the Neutron Road Property
to E&GT. Therefore, we find that CTl's statute of limtations
claimis wthout nerit.

V. Wether the trial court commtted reversible error by
permtting the jury to hear evidence concerning a prior
conviction of CTl’'s President and CEQO
CTl argues that the district court erred in admtting

allegedly inflanmatory evidence against Mrt Zi nmerman, the

President and CEO of both CTI and E&GT. The evidence at issue

consists of an SBA form conpleted by Zinmerman as part of a |oan

application he submtted on behalf of E&T in 1994, The
application form(“Governnent Exhibit No. 104") contai ned a section
entitled "Statenment of Personal History" in which Zi nernman deni ed
ever being charged with, arrested for, or convicted of any crim nal
of fense. However, in a published 1981 opinion, the D.C. Crcuit
makes reference to the fact that Zi merman, pursuant to an
indictment returned in the United States District Court for the

Southern District of Florida, in a matter involving sales of

securities of another conpany, was fined $30, 000 and pl aced on five

years' probation on his plea of gquilty to three counts of

securities fraud and one count of nmmil fraud. SEC v. Savoy | ndus.,

Inc., 665 F.2d 1310, 1312 n.3 (D.C. GCr. 1981). The trial court

adm tted Governnent Exhibit No. 104 into evidence and permtted the
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governnment to cross-exam ne Zinmerman on the discrepancy between
hi s responses provided in the | oan application and his prior guilty
pl ea.

CTl argues that the loan application is inadmssible as a
"prior bad act" under Fed. R Evid. 404(b), and the i nproper
adm ssi on of such evidence necessitates a newtrial. |n response,
t he governnent contends that the extrinsic evidence and t he charged
actions in this case, i.e., orchestrating fraudulent schenes
t hrough personal and representative msrepresentations and
om ssions, are not only relevant, but identical and thus shoul d be
accorded great probative val ue.

Normally, whether the district court erred in admtting
Rul e 404(b) evi dence depends on whether its decision satisfies the
t wo- prong Beechum test adopted by this Court for examning the
adm ssibility of extrinsic evidence. Sanders, 343 F.3d at 517

(citing United States v. Beechum 582 F.2d 898, 911 (5th CGr.

1978)). Under the Beechumanal ysis, the court nmust first determ ne
whet her the extrinsic evidence is relevant to an issue other than
the defendant's character, i.e., notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident. |d. at 518. Second, "the evidence nust possess probative
val ue that is not substantially outweighed by its undue prejudice
and nust neet the other requirenents of Rule 403." 1d. (citation

omtted).
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However, based on a review of the record, it appears that
CTl's attorney failed to properly object to the introduction of
Governnment Exhibit No. 104 on 404(b) grounds. I nstead, CTI’s
counsel sinply objected to the authentication of Zinmerman’s
signature on the application.® W find, therefore, that CTl’'s

objections to the district court did not properly preserve the

6 The following is an excerpt from the trial transcripts
detailing the governnent’s introduction of the 1994 SBA | oan
appl i cation:

The Court: Do you wish to offer this exhibit at this
tinme?

[ The governnent]: W do wish to offer this exhibit at
this tine.

The Court: Any obj ection?

[CTI’s attorney]: And that is No. 104? | believe we
have already ruled on that prelimnarily, judge.

The Court: Do you object to it?

[CTI’s attorney]: Yes.

The Court: State the grounds for your objection.
[CTI’s attorney]: In front of the jury?

The Court: That is what | amasking you to do. State
the grounds for your objection. State the |egal grounds
for your objection without argunent. | thought we set
these ground rules at the pretrial conference.

[ CTI’ s attorney]: Lack of personal know edge as to the
signature of M. Zimerman for one; could not
aut henti cat e.

The Court: Any further objections?

[ CTI’ s attorney]: Asi de fromwhat we tal ked to [sic] at
t he sidebar, no.

The Court: State for the record at this tinme the

grounds for your objection to this exhibit. You have
testified the ack of authenticity as to M. Zimernman’s
signature. Do you have any further objections?

[CTI’s attorney]: No, your honor.

fhé Court: If M. Zimerman takes the stand, . . . is
he going to deny his signature?

[CTI’s attorney]: Probably not, your honor.
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issue it now rai ses on appeal and we thus review CTl’'s Rul e 404(Db)
chal | enge under the plain error doctrine. See Fed. R Evid. 103(d).

Error is plainonly when it is clear or obvious and it affects

the defendant's substantial rights. United States v. Hicknan,
331 F.3d 439, 443 (5th Cr. 2003). A defendant's substanti al
rights are only affected if the error affected the outcone of the
district court proceedings. Id. (citation and quotation omtted).
The defendant bears the burden of persuading the court that any

such error was prejudicial. United States v. Daniels, 281 F. 3d 168,

184 (5th Cr. 2002). Reversal for plain error is appropriate only
in extrenme circunstances where a mscarriage of justice would

otherwi se occur. United States v. WIllianms, 132 F.3d 1055, 1059

(5th Gir. 1998).

Rul e 404(b) prohibits the use of prior bad acts as proof of
the defendant’s character. However, even had CTl nade the proper
404(b) objection, Governnment Exhibit No. 104 and the correspondi ng
testinony could have been admtted to prove intent to defraud.
Even were we to conclude otherwi se, such error would nonethel ess
not have risen to the level where CTlI’s substantial rights would
have been affected, 1.e., that the outcone of the trial would have
been different. The district court set specific limtations on the
scope and nature of the governnent’s inquiry on the subject.
Specifically, the district court Iimted the governnent’s cross-

examnation of Zimmerman to his failure to answer the SBA' s
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application truthfully and did not allow the governnent to exam ne
Zimerman in depth concerning the specific facts underlying his
prior indictnments or convictions. Thus, we find that the district
court’s adm ssion of CGovernnent Exhibit No. 104 was clearly not
plain error.
CONCLUSI ON
Having carefully reviewed the record of this case, the
parties' respective briefing and argunents, and for the reasons set
forth above, we affirmthe jury' s findings that CTl transferred the
Neut ron Road Property to E&GT in violation of TUFTA, that E&GT did
not take the property in good faith or for reasonably equival ent
value, and that the governnent’s claim was not barred by the
statute of limtations. In addition, we find that the district
court did not err in permtting testinony regarding the past
crimnal conviction of CTlI’s president.

AFFI RVED.
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