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No. 01-10142

UNI TED STATES OF AMERI CA,
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March 27, 2002
Bef ore W ENER, BENAVI DES, and PARKER, Circuit Judges

ROBERT M PARKER, Circuit Judge

Appel l ant Louis Jones seeks a Certificate of Appealability
(“COA”) on the bases of ineffective assistance of counsel (two
particulars), racial discrimnation stenmng from an alleged
systematic pattern in the prosecution of death penalty cases by the
United States Attorney GCeneral’s office, and alleged selective
prosecution of death penalty cases based on t he geographic | ocation

of the defendant at the tinme that the crine was conmtted. W deny



his application on all issues.
| . BACKGROUND

Jones, a retired servicenenber, was convicted of kidnaping
wth death resulting to the victim in violation of 18 U S . C. 8§
1202(a) (2), punishabl e by death under the Federal Death Penalty Act
(“FDPA”) of 1994, 18 U S.C. 8§ 3591, et seq. Jones directly
appeal ed his conviction and death sentence to this court and to the
United States Suprene Court, both of which affirnmed his sentences.
See United States v. Jones, 132 F.3d 232 (5th Cr. 1998), aff’'d
Jones v United States, 527 U S. 373 (1999). The details of the
crinme and subsequent history are contained in those cases; a brief
summation is all that is necessary for this review

Petitioner Louis Jones, Jr., kidnaped Private Tracie Joy

McBri de at gunpoint fromthe Goodfell ow Air Force Base in

San Angel o, Texas. He brought her to his house and

sexual ly assaulted her. Soon thereafter, petitioner

drove Private McBride to a bridge just outside of San

Angel o, where he repeatedly struck her in the head with

a tire iron until she died. Petitioner adm nistered

bl ows of such severe force that, when the victims body

was found, the nedical exam ners observed that |arge

pi eces of her skull had been driven into her crania

cavity or were m ssing.
See 527 U. S. at 376. Havi ng exhausted his direct appeal, Jones
sought a COA on collateral attack under 28 U S.C. § 2255 fromthe
district court, which denied his request. He now seeks such a COA
fromthis court, on the issues as outlined. W have jurisdiction

under 28 U.S.C. § 2253.

1. STANDARD OF REVI EW



To prevail on an application for a COA, a petitioner nust nake
a “substantial show ng of the denial of a constitutional right, a
denonstration that . . . includes show ng that reasonable jurists
coul d debate whether. . . the petition should have been resolved in
a different manner or that the issues presented were adequate to
deserve encouragenent to proceed further.” More v. Johnson, 225
F.3d 495, 500 (5th Gr. 2000), quoting Slack v. MDaniel, 529 U S.
473, 483 (2000). “Because the present case involves the death
penalty, any doubts as to whether a COA should issue nust be
resolved in [the petitioner’s] favor.” Hernandez v. Johnson, 213
F. 3d 243, 248 (5th G r. 2000).

[11. ANALYSI S.
A. Ineffective Assistance of Counsel.

Jones makes two clains under the heading of ineffective
assi stance of counsel (“1AC'). First, he asserts that his tria
counsel s adm ssion of Jones’s responsibility for MBride s death
during his opening statenent at trial violated Jones’s rights under
the Fifth and Si xth Anendnents. Second, Jones asserts that a jury
charge enconpassing the |anguage of 18 U S. C. 8§ 3593(e), as
requested by his trial counsel, violated his rights under the Sixth
Amendnent .

W review I[AC clains under the standard announced 1in
Strickland v. Washi ngton, 466 U.S. 669 (1984). The petitioner nust

show (1) that counsel’s representation was deficient, and (2)



actual prejudice resulted fromthe deficient performance. |d. at
687; Kitchens v. Johnson, 190 F.3d 698, 701 (5th Cr. 1999).

As to Jones’'s first IAC claim the issue is whether his
counsel’s coments regarding Jones’s responsibility for Private
McBride' s death during his opening statenent was properly a matter
of considered trial strategy. Counsel’s opening statenent included
the foll ow ng remarks:

“l want to say to you at the very outset that Louis Jones does
not dispute that he is responsible for the death of Tracie MBri de.
You wi |l hear no excuses about insanity or self-defense. You wl|
hear no evidence of justification.” The renainder of counsel’s
opening statenent nmade it clear that the defense strategy was to
adm t those incontestable issues that the defense could not avoid?!
to the jury, force the governnent to prove each elenent of its
case, and rely on the presentation of mtigating evidence.?

Jones argues that this statenent anobunts to an adm ssion of
guilt to his capital nurder charge. He further contends that such

an adm ssion anounts to an abandonnent of his case by his defense

! E.g., that Jones confessed orally and in witing and that his
ex-w fe, Sandra Lane, had identified Jones as a possi bl e suspect in
the MBride kidnaping/ murder after Jones had ki dnaped Lane and
sexual |y assaulted her as well.

2 E.g., that Jones was a 22-year Arny conbat veteran who had
retired with distinction to be with his then-wife, Sandra Lane,
during her active duty service, that he had suffered poverty and
sexual abuse as a child, that he was a religious nman, and that he
had nentally suffered as the result of the dissolution of his
marriage to Lane.



counsel and is constitutionally infirm

Jones further asserts that such a statenent by counsel in the
guilt-innocence phase without his client’s consent is ineffective
assi stance of counsel. He notes, however, that the district court
found that he was fully apprised of his counsel’s inforned
strategic decision and that he concurred in its use, wthout
attenpting to contradict that finding. The record supports such a
finding. Regardless, Jones argues as though his consent had not
been obtai ned and as though his counsel’s statenent anounted to an
“adm ssion of guilt” of the crinme charged. The authorities Jones
cites to support his position are factually distinguishable from
hi s case and are unconvi nci ng.

The Eleventh Crcuit has held that where a capital defendant
seeks a verdict of not guilty by his testinony as well as by his
pl ea, counsel, though faced with strong evidence against his
client, may not concede the issue of guilt nerely to avoid a
sonmewhat hypocritical presentation during the sentencing phase and
thereby maintain his credibility before the jury. See Francis v.
Spraggins, 720 F.2d 1190, 1194 (11th Cr. 1983) (after an opening
statenent, hearing the prosecution’s strong evidence, and having
his capital defendant client testify that he deni ed any know edge
of crinmes charged or naking excul patory statenents to the police,
def ense counsel said to the jury at final argunent, “l think [the

def endant] went in the house and | think he commtted the crine of



murder. . .7). That circuit has also held that counsel is
ineffective in a capital case when he fails to understand the
reason for a bifurcated trial, attenpts a wholly unsupported
affirmati ve defense of insanity and then abandons it md-trial
fails to argue that a | esser included mansl aughter of fense m ght be
applicable, commts various other blunders during trial, and openly
admts his client’s guilt for malice nurder during closing
argunents in the guilt-innocence phase while pleading for nmercy
fromthe jury. See Young v. Zant, 677 F.2d 792, 796-98 (11th Cr
1982) .

Jones’s other authorities are simlar. See, e.g., United
States v. Swanson, 943 F. 2d 1070, 1074 (9th G r. 1991) (“[a] | awer
who infornms the jury [in his closing argunent] that it is his view
of the evidence that there is no reasonable doubt regarding the
only factual issues that are in dispute has utterly failed to
subj ect the prosecution’s case to neani ngful adversarial testing”)
(internal quotations and citations omtted). See also Wley v.
Sowders, 647 F.2d 642, 649 (6th Gr. 1981) (defense counsel is
i neffective when he “surrender[s] the sword” by admtting in his
closing argunents that his clients were “qguilty as charged by the
Commonweal th’s Attorney’s office” and that the prosecutor “has
proved to you beyond a reasonabl e doubt that these gentlenen are
guilty of this crine,” without his clients’ consent).

None of these authorities reflect the facts in Jones’'s case.



Jones’s defense counsel recognized the strength of t he
prosecution’s evidence and decided not to attenpt an affirnmative
defense. He elected to rely on nmaking the prosecution prove each
el emrent of the offense and on his ability to negate that proof in
one or nore el enents. He did not put Jones on the stand, where
contrary testinony m ght have been elicited fromhim He obtained
Jones’s informed and knowi ng consent to pursue this trial tactic.
He informed the jury in his opening statenent that he would require
the prosecution to prove each and every elenent of the offense
charged, that of capital nmurder. H s statenent that Jones “[did]
not dispute that he [was] responsible for the death of Tracie
McBride” and would not be presenting insanity, self-defense, or
justification defenses does nothing to undercut that trial tactic.
Furthernore, a statenent of responsibility for a death is not an
adm ssion as to each of the elenents of a capital nurder charge.
Wher e defense counsel has admtted his client’s responsibility for
sonething | ess than the crine charged, we have hel d such a deci sion
to be a permssible trial tactic, depending on the circunstances.
Kitchens, 190 F.3d at 704 (in a capital nurder case, pleading
guilty to murder and arguing in closing that the defendant had
commtted a “very brutal, a very savage nurder, but [] not a

capi tal nurder. was a valid strategic decision to bolster
credibility with the jury).

“I'nformed strategic decisions of counsel are given a heavy



measure of deference and should not be second guessed.” Lanb v.
Johnson, 179 F.3d 352, 358 (5th Gr.), cert. denied, 528 U S. 1013
(1999). There is nothing in the record to suggest that Jones’s
counsel blundered through the trial, attenpted to put on an
unsupported defense, abandoned a trial tactic, failed to pursue a
reasonable alternative course, or surrendered his client. “A
conscious and inforned decision on trial tactics and strategy
cannot be the basis for constitutionally ineffective assistance of
counsel unless it is so ill chosen that it perneates the entire
trial with obvious unfairness.” G@Grland v. Maggio, 717 F.2d 199,
206 (5th Gr. 1983). There is no hint of unfairness; in this case,
counsel’s tactic may have been the best available and the record
anply reflects that Jones consented to its use.

Regar di ng Jones’ s second |ACclaim theissueistiedinto the
statutory | anguage of § 3593(e), which provides that

the jury, or if there is no jury, the court, shall

consider whether all the aggravating factor or factors

found to exist sufficiently outweigh all the mtigating

factor or factors found to exist to justify a sentence of

death, or, in the absence of a mtigating factor, whether

t he aggravating factor or factors alone are sufficient to

justify a sentence of deat h. Based upon this

consideration, the jury by unani nous vote, or if thereis
no jury, the court, shall recommend whet her t he def endant

should be sentenced to death, to life inprisonnent
W thout possibility of release or sone other |esser
sent ence.

(Enphasi s added). Jones argues that the inclusion of “sone other
| esser sentence” may have given the jury the inpression that, if

the death penalty were not inposed, that sone less-than “life

8



i nprisonnment w thout possibility of release” sentence mght be
i nposed, which could have influenced them to inpose the death
penal ty.

Strickland requires that we examne whether counsel’s
assi stance was reasonabl e considering all of the facts of the case
as of the tinme of counsel’s conduct. See Strickland, 466 U. S. at
688-90 (“[t]hus, a court deciding an actual ineffectiveness claim
must judge the reasonabl eness of counsel’s challenged conduct on
the facts of the particular case, viewed as of the tine of
counsel s conduct”). Under existing Suprene Court precedent, due
process requires that where a jury is invested wth the
responsibility to inpose a sentence, a defendant has a |iberty
interest in the jury's being infornmed of all sentences that the
governing statute allows it to i npose. See Hi cks v. Cklahoma, 447
U S 343, 346 (1980). In that view, because 8§ 3593(e) refers to
the possibility of “a |lesser sentence,” even if the only actua
avai l abl e sentences are the death penalty and life inprisonnent
W thout possibility of release, it is difficult to infer that
counsel’s inclusion of or failure to object to that |anguage in
this case was ineffective assistance. In contrast, where the
gover nnent pl aces a capital nurder defendant’s future dangerousness
at issue, as it did in Jones’'s case, and the only alternative to
the death penalty is life inprisonnment w thout the possibility of

release, as it is under federal law, the jury nust be so inforned.



Simons v. South Carolina, 512 U S. 154, 163-64 (1994); Mller v.
Johnson, 200 F.3d 274, 290 (5th Cr.), cert. denied, 531 U S. 849
(2000). Thus, Jones argues, the inclusion of the “l esser sentence”
| anguage mght lead to a juror’s inference that life inprisonnent
W thout parole may not be the sole alternative to the death
penal ty.

To the extent that this quandary could lead to error on
counsel s part, Jones suffered no prejudice as a result of it. As
we noted previously in his case, the inclusion of that |anguage
i nposed no prejudice on Jones based on any danger that the jury
woul d bel i eve that a non-unani nous deadl ock between death and life
W thout release could result in a “lesser sentence.” Because 8
3593(e) requires unanimty in the inposition of any sentence, any
deadl ock woul d have resulted in inpaneling a second jury. See
United States v. Jones, 132 F.3d at 242-43, aff’d Jones v. United
States, 527 U.S. at 390-91. Simlarly, Jones’s |atest argunent on
this point is neritless. The district court’s jury instruction
specifically infornmed the jury,

| f you recommend the inposition of a death sentence, the

court is required to inpose that sentence. If you

recommend a sentence of life without the possibility of
release, the court is required to inpose that sentence.

If you recommend that sone other |esser sentence be

i nposed, the court is required to i npose a sentence that

is authorized by the I|aw In deciding what

recommendation to nmake, you are not to be concerned with

t he question of what sentence the def endant m ght receive

in the event you determne not to recommend a death

sentence or a sentence of life wthout the possibility of

release. That is a matter for the court to decide in the

10



event you conclude that a sentence of death or life

W thout the possibility of release should not be

recomended.

(Enphasi s added). The jury had the know edge that they, and they
al one, had the power to inpose (1) the death sentence, (2) life
W thout the possibility of release, or (3) sone |esser sentence
that the court would choose and inpose and about which the jury
shoul d not be concerned. The only thing that the jury did not know
was that if they i nposed “sone | esser sentence,” the district court
woul d have been bound to sentence Jones to life w thout release.
That is immterial and does not invoke the concern in Simmons that
a jury, not knowing that the sole alternative to death is life
W t hout release, m ght choose the death penalty out of worry that
t he def endant nay one day wi nd up back on the street again.

For these reasons, we deny Jones’s application for a COA on
the subject of ineffective assistance of counsel.
B. Racial Discrimnation.

Jones also clains that the death sentence in his case was
applied, in part, because of a “systematic pattern of racial
di scrimnation by the Attorney General of the United States,” which
violated his rights under the Fifth and Ei ghth Anendnents.

To make a substantial showi ng of the denial of a federal right
in this instance, Jones must show that he was treated differently
under the FDPA than others who were simlarly situated. He has

failed to do so.

11



In his request for a COAin the district court, Jones asserted
that he was the victimof general racial discrimnation according
to a showng of statistics breaking down federal death penalty
sentences by race. The district court held that those statistics
were insufficient to neet the threshold show ng that he was singl ed
out for prosecution under the FDPA but that others simlarly
situated were not, and that there was no evidence in the record to
support a claim of selective prosecution on the part of the
gover nnent .

Jones has changed his claim on appeal. He now narrows the
field of his selective prosecution contention to assert that he is
the victimof racial discrimnation because, of the six individuals
on federal death row as of July 20, 2000, for having commtted
hom cides involving interracial victins, five were black and one
was white. He otherwise relies on the sane statistical background
provi ded by the federal governnment. See DeP’ T oF JUSTICE, THE FEDERAL
DEATH PENALTY SYSTEM A STATISTICAL SURVEY (1988 - 2000), at 6-37
(2000) (“the DQJ Report”). Anong ot her portions of the report, Jones
specifically cites Part 1V, relating the determ nations of Janet
Reno, the United States Attorney GCeneral during all pertinent
periods, and Part V, relating activities after authorization had
been granted to pursue the death penalty in the various federa
cases. On Jones’s unopposed notion, the district court judicially

noticed that report inits entirety.
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Having only argued the broader statistical issue in the
district court, Jones does not have grounds upon which to present
a new argunent on appeal. To the extent that his current argunent
is sonehow buried within his original position, however, we make
the foll ow ng observati ons.

For the tinmefrane Jones cites, 1995 - 2000, the Attorney
Ceneral authorized 159 total death penalty prosecutions. To reach
this end, the Attorney CGeneral had submtted 682 potential death
penalty cases for review by the conbined United States Attorneys.
The U. S. Attorneys recommended 183 total prosecutions, which
included 48 white, 81 black, 39 Hispanic, and 15 “other”
def endants. Those recommendati ons were nmade by U. S. Attorneys from
49 of the 94 federal districts. O the 682 cases submtted to the
U S Attorneys, 618 had been screened and remai ned active as of
July 20, 2000. The Attorney General’ s i ndependent Review Committee
reviewed each of those 618 cases during the tinmeframe of the DQJ
Report. The Review Commttee al so recommended 183 death penalty
prosecutions, including 47 white, 80 black, 43 Hi spanic, and 13
“ot her” defendants. The Attorney Ceneral then reviewed the 588
cases that had conpleted both reviews within the sane report
timeframe. She selected the 159 cases to prosecute, including 44
white, 71 black, 32 Hi spanic, and 12 “ot her” defendants.

W agree with the district court that these statistics are
insufficient to neet the threshold requirenent that Jones was
singled out for prosecution under the FDPA but that others

13



simlarly situated were not. “The requirenents for a selective-
prosecution claimdraw on ordi nary equal protection standards. The
cl ai mant nust denonstrate that the federal prosecutorial policy had
a discrimnatory effect and that it was notivated by a
di scrimnatory purpose. To establish a discrimnatory effect in a
race case, the claimant nust show that simlarly situated
individuals of a different race were not prosecuted.” United
States v. Arnstrong, 517 U. S. 456, 465 (1996) (internal quotations
and citations omtted). By sinply referring to raw statistics,
whi ch thensel ves denonstrate that defendants of white, black,
Hi spani c, and “other” ethnicity were prosecuted, Jones did not make
a substantial showing of the possibility of a denial of a federal
right on his broader statistical argunent. Despite the narrower
assertion he now offers us, he has done no nore than repeat his
error.

Jones argues that, instead of the racial discrimnation
standard enployed in Arnstrong, we should look to civil rights
cases such as Whitus v. Ceorgia, 385 U S. 545 (1967), in which the
U S. Suprene Court determned that the then-enployed nethod of
using tax records, in part, to populate juries disproportionately
excl uded bl acks and that the defendants had nmade a sufficient prim
faci e case by show ng the statistical inbalance between the juries
and the popul ati on denographi cs. W reject that approach. The

Court in that case also had the benefit of having seen the

14



def endants and havi ng addressed the issue of jury conposition in
their case tw ce before. ld. at 546-47. Al so, rather than
screening the pool of potential jurors for the performance of a
civic duty through nmass data bases, such as voter registration or
other mneans, crimnal defendants are closely and individually
scrutinized on a variety of bases. “The decision to prosecute one
person and not another is a proper exercise of executive discretion
wth which [courts] are reticent to interfere.” United States v.
Webster, 162 F.3d 308, 333 (5th Gr. 1999). As we noted there, the
proper inquiry is the two-prong approach of Arnmstrong whereby a
petitioner’s prima facie case nmust first show that he has been
singled out for prosecution but others simlarly situated of a
different race were not prosecuted. Then, he nust denonstrate that
the discrimnatory selection of hi mfor prosecution is invidious or
inbad faith, inthat it rests on such i nperm ssi bl e consi derati ons
as race, religion, or the desire to prevent his exercise of his
constitutional rights. ld. at 333-34. Wiile we noted that
sufficiently “stark” statistics mght open a prim facie case, nere
statistical evidence of racial disparity is wusually per se
insufficient to support an i nference of any “unacceptabl e risk” of
racial discrimnation in the admnistration of capital punishnent.
ld. at 334. The statistics quoted herein are | ess stark than those
we held insufficient in Wbster.

To briefly exam ne Jones’s nodified claim of all of the cases

15



considered by the Attorney General, 159%® involved interracial
hom ci des, in which at |east one of the victins was of a different
ethnicity from the defendant. O those 159 cases, 20 white, 87
bl ack, 39 Hispanic, and 13 “other” defendants were involved. Qut
of these, the Attorney General selected 7 white, 30 black, 9
Hi spanic, and 5 “other” defendants to prosecute for the death
penalty for a total of 51. Thus the Attorney Ceneral selected
approximately one-third from each ethnic group except Hispanic,
from which she sel ected about one-fourth. These statistics were
also as of July 20, 2000, and reported in the DOJ Report dated
Septenber 12, 2000.

Jones cites the DQJ Report for the statistic that of 19
federal defendants on death row as of July 20, 2000, only six had
been involved in an interracial homcide. O those six, five were
bl ack and one was white. On that basis, he ascribes forner
Attorney General Janet Reno, solely and personally, as having
conducted the death penalty authorizations on a discrimnatory
basi s, presumably agai nst bl ack defendants who killed victinms with
ot her than black ethnicity. The portion of the DQJ Report Jones
relies on, however, relates statistics going back to 1988, before

Ms. Reno was appointed. A snapshot statistic of conditions on a

3 By coincidence, the nunber 159 appears both as the nunber of
interracial homcides out of the 588 reviewed by the forner
Attorney General and as the total nunber of cases sel ected out of
the 588 for death penalty prosecution. Those nunbers do not
reflect the sanme popul ation. O the 159 total death penalty
prosecutions authorized, only 51 involved interracial hom cides.
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single day, without nore, is unconvincing, and Jones’s assertion
that a single actor was responsible and acted with discrimnatory
intent is unsupported. Further, obviously, the group of 51 death
penal ty defendants who had been involved in interracial hom cides
docunented in the DQJ Report included an ethnic mx of whites,
bl acks, Hi spanics, and “others” regardl ess of the racial m x of the
six with whom Jones takes issue as of one day in tine.

These statistics cannot of thenselves neet the threshold
requi renent of establishing that Jones was singled out for
prosecution under the FDPA, whether for an interracial hom cide or
ot herwi se, but that others simlarly situated were not. 1|d.

We deny Jones’s application for a COA on this issue.

C. Geographic Selectivity.

Finally, Jones argues that his death sentence was due, in
part, to an arbitrary factor of geography. Essentially, he asserts
that, although federal |aw applies equally throughout the states,
federal death penalty cases originate only or primarily fromthose
states, such as Texas, that al so have a high propensity to pursue
the death penalty under state |aw According to Jones, such
“geographic selectivity” of federal law violates his Fifth and
Ei ght h Amendnent rights.

H's argunent is neritless. O the 19 cases on federal death
row as of July 20, 2000, Jones asserts that 13 cone fromonly three

states - Texas, Virginia, and Mssouri. Those states tend to be
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high in the rankings of states that prosecute death penalty cases
under their own state | aw

The 19 cases Jones cites were not prosecuted under state | aw,
however . They represent independent prosecutions in various
federal judicial districts, managed under the Attorney Ceneral of
the United States. Jones presunmably asserts that, sonehow, being
| ocated in a state that inposes the death penalty under state | aw
i nfluences an office of the U S. Attorney.

The same DQJ Report cited by Jones reports that the 19
def endants were prosecuted in 14 individual cases. Ten of those
cases included single defendants and four included two or nore.
They were prosecuted in 12 judicial districts in 10 states. As we
have al ready observed, for the period 1995 - 2000, U S. Attorneys
in 49 of 94 federal districts recommended death penalty
prosecutions. That is nmuch broader than the districts limted to
the states that Jones has singled out. Jones has presented nothing
to show that any of those states, and Texas in particular, have had
any influence on their resident U S. Attorney’'s offices as to
whet her to prosecute the death penalty or to refrain from such
prosecuti on.

We deny Jones’s application for a COA on this issue.

V.  CONCLUSI ON.
For the reasons stated above, Jones has not nade a substanti al

show ng of the denial of a federal right and we therefore deny his
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application for a certificate of appealability on these four

i ssues.
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