IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10066

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JUAN ENRI QUE LANDEROS- GONZALES

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

August 14, 2001
Before JOLLY, SM TH, and WENER, C rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Juan Enri que Lander os- Gonzal es (“Landeros”) pleaded guilty to
illegally re-entering the United States after havi ng been deport ed,
inviolation of 8 U S.C. § 1326. The district court inposed a 16-
| evel increase under the sentencing guidelines because Lander os had
previ ously been convicted of an aggravated felony. The district
court then sentenced Landeros to 71 nonths’ inprisonnent followed
by 3 years’ supervised rel ease. Landeros argues on appeal that the

district court erred in enhancing his sentence. Landeros contends,



and we agree, that his prior conviction for crimnal m schief -- as
relates to this case, the intentional marking of another’s property
-- does not constitute a “crinme of violence” or “aggravated fel ony”
for the purposes of USSG 82L1.2(b)(1)(a). W therefore vacate the
sentence and remand for re-sentencing.
I

Juan Enrique Landeros-CGonzales is a native and citizen of
Mexi co who has lived nost of his |life in the State of Texas.

In 1993, Landeros pleaded guilty in a Texas court to violating
the state’s “crimnal mschief” statute, which provided that “a
person commts an offense if, without the effective consent of the
owner, . . . he intentionally or knowi ngly nakes marKkings,
i ncluding inscriptions, slogans, draw ngs, or paintings on the
tangi ble property of the owner.” TeEx. PenaL CoDE ANN. 8
28.03(a)(3)(Vernon 1994) (hi storical notes). Landeros admtted that
he had spray-painted graffiti on a building and a fence. Because
t he aggregat e val ue of the damage exceeded $750, Landeros’s of fense
was considered a class 3 felony. TEX. PenaL CobE ANN. 8
28.03(b)(4) (A (Vernon 1994) (historical notes). The Texas court
sentenced Landeros to 10 years’ probation.

In 1998, the Texas court revoked Landeros’s probation and
ordered himto serve 6 years in prison. Wile Landeros was serving
his prison sentence, the Immgration and Naturalization Service

(“I'NS") conmmenced deportation proceedi ngs agai nst him On January



15, 2000, Landeros was deported fromthe United States to Mexi co.

I n August 2000, border patrol agents apprehended Landeros in
San Angel o, Texas. Landeros pleaded guilty to one count of
illegally re-entering the United States after havi ng been deport ed,
in violation of 8 U S.C. § 1326.

The Pre-Sentence Report (“PSR’) noted that the applicable
sentencing guideline for illegal re-entry convictions nmandates a
16-1 evel increase to the base offense level if the defendant was
deported after being convicted of an “aggravated fel ony” as defi ned
in8US. C §1101(a)(43). See USSG § 2L1.2(b)(1)(A) & Application
Note 1. Included in the statutory definition of “aggravated

felony” are “crinmes of violence,” which include any felony that “by
its nature, involves a substantial risk that physical force agai nst
the person or property of another may be used in the course of
commtting the offense.” 18 U S.C. 8§ 16(b). The PSR reconmended
that Landeros receive the 16-1evel increase because his 1993
conviction for crimnal mschief was a “crinme of violence” and,
therefore, an “aggravated felony” for +the purposes of the
sent enci ng gqui del i nes.

Landeros objected to the PSR s recomendation, but the
district court agreed with the PSR Based on the 16-1evel
enhancenment, the district court sentenced Landeros to 71 nonths’

i nprisonment and 3 years’ supervised release. According to

Landeros’s cal cul ati ons, his sentence w t hout the aggravated fel ony



enhancenent woul d have been 21 nonths’ inprisonnent.
|1
A
The sol e i ssue on appeal is whether Landeros was convi cted of
an offense that qualifies as a “crine of violence” and, therefore,
an “aggravated fel ony” under the sentencing guidelines.! W accept
the district court’s findings of fact unless clearly erroneous, but
we review the district court’s interpretation and application of

t he sentencing guidelines de novo. United States v. Deavours, 219

F. 3d 400, 402 (5th G r. 2000).
B
A felony offense is considered a “crinme of violence” if the
of fense, “by its nature, involves a substantial risk that physica
force agai nst the person or property of another may be used in the
course of commtting the offense.” 18 U S.C. § 16(b). W begin by

defining the rel evant offense.

Lander os al so suggests that his crinmnal mschief conviction
shoul d have been considered an elenent of the illegal re-entry
of fense. Because the fact of his prior conviction was not all eged
inthe indictnment, Landeros argues that his prison sentence nmay not
exceed the 2-year statutory nmaxinmm Landeros has raised this
Apprendi issue for the sol e purpose of preserving the question for
possible review by the United States Suprenme Court. He
acknow edges that his positionis contrary to A nendarez-Torres v.
United States, 523 U S. 224, 226-27, 118 S. C. 1219, 1222, 140
L. Ed. 2d 350 (1998), which held that a prior conviction is a nere
sentencing factor. Wiile it has been suggested that Al nendarez-
Torres is inconsistent with Apprendi v. New Jersey, 530 U S. 466,
120 S. Ct. 2348, 147 L.Ed.2d 435 (2000), Alnendarez-Torres is
neverthel ess binding on this court.
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We have explained that the statutory phrase “by its nature”
conpels us to | ook only at the “inherent nature of the offense” to
determ ne whether the offense constitutes a crinme of violence.

United States v. Delgado-Enriquez, 188 F.3d 592, 594 (5th Gr.

1999); see also United States v. Chapa-Garza, 243 F.3d 921, 924

(5th Cr. 2001)(“The proper inquiry is whether the particular
defined offense, in the abstract, is a crine of violence. . . .”7).
Thi s categorical approach does not take into account the specific
facts surrounding a particular crimnal conviction.

The Texas “crimnal mschief” statute provides that a person
commts an offense if he intentionally (1) “danages or destroys”
anot her’s property, (2) “tanpers with” property in such a way as to
cause inconvenience to the owner or to sone third person, or (3)
“makes markings” on another’s property. TeEx. PeNaL CooE 8
28.03(a)(1)-(3). For the purpose of defining a “crinme of
violence,” the different subsections of a conprehensive crim nal
m schief statute should be treated as separate offenses. See

United States v. Danon, 127 F.3d 139, 142-43 (1st Cr. 1997). In

the light of Landeros’s crimnal mschief indictnent, it is clear
that he pleaded guilty to violating subsection (3) of the statute.
We therefore conclude that the relevant offense is the intentional
“marking” of another’s property wth “inscriptions, slogans,

drawi ngs, or paintings.”



In the next step, we determ ne whether there is a substanti al
risk that force will be used in the course of marking another’s
property.

W must be clear, though, about the neaning of the word

“force.” This court has held that “force,” as used in the
statutory definition of a “crinme of violence,” is “synonynous with
destructive or violent force.” United States v. Rodri guez- Guznan,

56 F.3d 18, 20 n.8 (5th Cr. 1995)(explaining that, in the context

of a burglary offense, “force” neans more than the nere

asportation of sone property of the victinf); see also United

States v. Vel azquez-Overa, 100 F.3d 418, 420 (5th Cr. 1996).

Cogni zant of this definition, the governnent enphasizes that
graffiti is not [imted to spray-painting. A mscreant coul d nake
mar ki ngs on anot her’s property by etchi ng or gougi ng, for exanpl es.
Furthernore, the governnent adds, “lIt is not inconceivable that
soneone m ght tear pickets off a fence in a pattern that would be
a readabl e slogan.” Although it is conceivable that soneone m ght
commt the offense in this manner, the | egal standard set forth in
18 U.S.C. 8§ 16(b) is whether the offense involves a “substanti al
risk” of force. A “substantial risk requires a strong probability
that the application of physical force during the comm ssion of the

crime will occur.” Rodriquez-Qzman, 56 F.3d at 20.

To be sure, graffiti causes danage to property, but it does

not involve the kind of risk of destructive force that is i nvol ved



in prior cases. In United States v. (Glvan-Rodriguez, 169 F.3d

217, 219 (5th Cr. 1999), we held that the unauthorized use of a
motor vehicle is a crinme of violence under 18 U S. C 8§ 16(b)
because there is a substantial risk that “the vehicle m ght be
broken into, ‘stripped,’ or vandalized, or that it mght becone

i nvol ved in an acci dent. .” I n Del gado- Enri quez, 188 F.3d at

595, we held that crimnal trespass is a crine of violence under 18
US C 8 16(b) because the offense, which specifically requires
entering or remaining in another’s dwelling, poses a substanti al
risk that force will be used to enter the dwelling and subdue the

occupants. In Rodriguez-Gizman, 56 F. 3d at 20-21, we held that the

burglary of a non-residential building is a crine of violence
because such crines often involve breaking through w ndows and
doors. The offense at issue here -- the intentional “marking” of
another’s property -- is distinguishable because these simlar
characteristics are | acking.

In sum we cannot conclude that there is a substantial risk
that a vandal will use “destructive or violent force” in the course
of unlawfully “maki ng marks” (such as inscriptions or draw ngs) on
anot her person’s property. Accordingly, Landeros’s conviction is
not a “crine of violence” under 18 U S.C. §8 16 and, consequently,
is not an “aggravated felony” for the purposes of USSG 8§
2L1.2(b) (1) (A). Because Landeros’s sentence is based upon an

erroneous interpretation of the sentencing guidelines, we nust



vacate the sentence. Vel azquez-Overa, 100 F.3d at 419-20.

11

For the reasons set forth above, we conclude that Landeros’s
felony offense -- the intentional “marking” of another person's
property -- does not “by its nature, involve[] a substantial risk
t hat physical force against the person or property of another may
be used in the course of commtting the offense.” 18 U S.C 8§
16(b). Because his prior offense was not a crine of violence (and
thus not an aggravated felony), the district court erred in
enhanci ng Landeros’s sentence under USSG 8§ 2L1.2(b)(1)(A). The
sentence is VACATED, and the case is REMANDED for re-sentencing.

VACATEDand REMA NDED .



