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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-60874

HERVAN RAGGS

Pl ai ntiff-Appellant,

VERSUS

M SSI SSI PPl PONER & LI GHT COMPANY

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

January 3, 2002

Before JONES and DeMOSS, Circuit Judges, and FELDVAN, District
Judge.?

DeMOSS, Circuit Judge:

Plaintiff-Appellant, Herman Raggs (Raggs), filed suit agai nst
Def endant - Appel | ee, M ssissippi Power & Light Conpany (MP&L),
all eging race discrimnation and retaliation in violation of Title
VII of the Cvil R ghts Act of 1964 and 42 U. S.C. 8§ 1981, which

arose fromhis 1996 |ayoff by MP& and its subsequent failure to
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rehire himin 1999. The magi strate judge presiding over the trial
granted MP&L's Mbdtion for Judgnent as a Matter of Law pursuant to
Rul e 50 of the Federal Rules of G vil Procedure, and di sm ssed the

case wWith prejudice. W AFFIRM

| . BACKGROUND

Raggs started working for MP&L in 1979 as a groundsman in the
Geenville Service Departnent. G oundnen assi st |inenmen worki ng on
electric utility poles by sending equi pnent up to them Raggs was
pronmoted in 1983 to lineman, and again in 1987 to troubl eman.
Li nemen work fixed hours as part of a crew. Troubl enen work al one
and are called in at any hour to assess utility problens. Notably,
in 1987, when Raggs becane a troubl eman, he was the first African-
Anmerican to be hired in the Geenville Service Departnent.

In 1989, Raggs filed a race discrimnation claim with the
Equal Enpl oynent Qpportunity Conmm ssion (EEQC). The claim was
eventual ly dismssed. [In 1990, Jimy MDaniel (MDaniel) becane
t he area supervi sor over Raggs' departnment. MDaniel gave Raggs a
favorabl e performance evaluation for the 1990 to 1991 tine peri od,
rating him fully adequate, above average, or superior for all
cat egori es.

I n 1993, however, MP&L suspended and t hen term nated Raggs for
allegedly installing an MP&L security light at his residence and

for stealing electricity. Raggs contested his term nation through



his union. At the arbitration hearing, the arbitrator found that
MP&L did not denonstrate that Raggs was fired for just cause
because it had not produced sufficient evidence that he had
installed the Iight. Raggs, therefore, was reinstated in February
1994.

During the ten-nmonth peri od Raggs was not working as a result
of his termnation, his position as troubleman was filled by an
African- Aneri can |ineman. When Raggs returned to work, he was
assigned to work the northern territory. As a result, Raggs was
required to travel greater distances than his co-workers to nake
service calls, which made it difficult for himto nmake the sane
quantity of service calls as his co-workers.

In 1996, MP&L decided to reduce its nunber of |journeyman
enpl oyees in response to increased conpetition and deregul ati on.
I ncluded in this category of enpl oyees were groundnen, |inenen, and
t roubl enen. MP&L developed a fornula based on seniority and
performance for determning who to layoff. This system known as
the “Enpl oyee Profile Process” (EPP), conplied with the existing
union contract and involved nultiple evaluations and reviews.
Under the EPP, supervisors evaluated enployees on a 1-to-5 scale
for (1) present job performance, (2) job-related personal
characteristics, (3) special skills, (4) potential, and (5) other
job-related factors. MDani el eval uated Raggs as bel ow average or
unsatisfactory in all categories except for special skills, where
he marked Raggs as average. Based on conpany records, witten
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custoner conpl ai nts, and i ntra-conpany conpl aints, MDani el cl ai ned
that Raggs (1) conpleted fewer assignnents than other enpl oyees,
(2) perfornmed his work poorly, and (3) had a high rate of
absenteei sm Raggs' EPP score was the | owest of the five enpl oyees
in the service departnment and of the 14 enployees eval uated by
McDaniel. O the enployees MDani el evaluated, the top scorer was
African- Anerican, followed by four white enployees, then three
African- Aneri can enpl oyees, then five nore white enployees, and
Raggs.

Overall, MP&L laid off 17 African-Anmericans and 49 whites in
1996. Raggs was the only enployee laid off from the service
depart nent. MP&L offered Raggs several conpensation options.
Raggs chose to take two weeks severance pay, which allowed himto
file a grievance regarding the layoff and | eft hi msubject to being
recal | ed.

In Septenber 1996, Raggs filed a second EEOC conplaint
claimng that he was laid off because of race discrimnation and
retaliation for his 1989 EEOCC conplaint. The EECC issued a no-
cause determ nation and di sm ssed Raggs' claimin Septenber 1997,
but issued hima right to sue letter. Raggs never filed a lawsuit.
Raggs did, however, file a grievance with his union protesting his
| ayof f. A grievance arbitration hearing was held in which the
arbitrator upheld the |ayoff decision. The arbitrator noted that
Raggs' relative lack of conpetence as evidenced by docunented
i nci dent reports, custoner conplaints, and his | ow nunber of work
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orders, outweighed any seniority he m ght have had over conpetent
but junior enployees. Raggs did not testify at the hearing to
refute or explain the evidence of his relative | ack of conpetence.

In June 1998, Raggs filed a third EECC conplaint, re-alleging
the sanme clains he had made in his second EECC conpl ai nt as wel |l as
asserting that McDaniel's testinony at the 1997 arbitration hearing
indicated that his low EPP rating was a pretext for his |ayoff,
whi ch was actually notivated by race discrimnation and retaliation
for his 1989 EEOC claim The EEOC issued Raggs a right to sue
letter in July 1998. Raggs sued MP&L in Cctober 1998, alleging
race discrimnation and retaliation in violation of Title VIl of
the Cvil Rights Act of 1964 and 42 U.S.C. § 1981.

MP&L was required by its collective bargai ning agreenent to
notify laid-off enployees of positions available with the conpany.
A union representative informed MP&L that it had violated this
requirenent by failing to send notices to Raggs and one other
enpl oyee. Thereafter, MP&L sent Raggs five letters in 1997 and
1998 notifying himof open positions with the conpany. Raggs did
not respond to three of the letters, and the other two were
returned as not received.

In 1999, Raggs responded to a letter fromMP&L, and i ndi cated
that he was interested in a lineman position in Geenville. MP&L,

however, replied in a letter that it considered Raggs not
qualified” for the position. M chael Vaughn (Vaughn), who
participated in the decision not to rehire Raggs, stated that MP&L

5



based this decision entirely on a review of the previous
arbitrator's report, which included Raggs' EPP evaluation, his
incident report file, and all the conplaints |odged against him
Not abl y, Vaughn did not know Raggs. And MDaniel, who retired in
Novenber 1997, had no part in the decision not to rehire Raggs.
Nevert hel ess, Raggs filed a fourth EECC conpl aint alleging that
MP&L's decision not to rehire him was notivated by race
discrimnation and retaliation. The EECC i ssued Raggs a right to
sue notice and, in OCctober 1999, he anended his lawsuit to
incorporate the allegations fromhis fourth EEOCC conpl ai nt.

Ajury trial was held before a magi strate judge on Cct ober 30
and 31, 2000. After the close of Raggs' evidence, MP&L noved for
judgnent as a matter of |aw under Rule 50 of the Federal Rules of
Cvil Procedure. The judge denied the notion but carried it with
the case, stating that Raggs “nmay have established a prina facie
case” as to MP&L's failure to rehire himin 1999. However, the
judge noted that he wanted to develop the record before ruling on
t he noti on.

At the close of all the evidence, MP&L renewed its notion for
judgnent as a matter of |aw The magistrate judge granted the
nmotion, stating that no rational jury could conclude that racial
discrimnation played a role in Raggs' termnation and failure to
be rehired. [In explaining his decision, which was announced orally

fromthe bench, the nagistrate judge di scussed only Raggs' clains



of race discrimnation. The magi strate judge, however, nade no
mention of Raggs' clains of retaliation. Raggs now appeal s that

deci si on.

1. STANDARD OF REVI EW

This Court reviews de novo a grant of a Mdtion for Judgnent as
a Matter of Law pursuant to Rule 50 of the Federal Rules of G vil
Procedure. Russell v. MKinney Hosp. Venture, 235 F.3d 219, 222
(5th Gr. 2000). Judgnent as a matter of lawis proper where there
isnolegally sufficient evidentiary basis for a reasonable jury to
find for the non-noving party. This Court nust draw all reasonabl e
i nferences in favor of the non-noving party, but nmay not assess the
credibility of witnesses or weigh the evidence. Lytle v. Household
Mg., Inc., 494 U S. 545, 554-55 (1990). More specifically, this
Court shoul d give credence to the evidence favoring the non-noving
party and any uncontradi cted or uni npeached evi dence supporting the
moving party where such evidence cones from disinterested
W t nesses. Reeves v. Sanderson Plunbing Prods., Inc., 530 U S

133, 151 (2000).

I11. DI SCUSSI ON
The issue before this Court is whether the nagistrate judge
erred in granting judgnent as a matter of lawin favor of MP& wi th

respect to Raggs' clains of racial discrimnation and retaliation



under Title VII of the Gvil R ghts Act of 1964 and 42 U S. C
§ 1981. W agree with the nagistrate judge in this case. Based on
the evidence presented at trial, there is no legally sufficient

evidentiary basis for a reasonable jury to find in favor of Raggs.

A.  The Burden-Shifting Framework for Discrimnation Cases.

This Court considers clainms of intentional discrimnation
whi ch i nclude racial discrimnation and retaliation clains based on
Title VI1 and 42 U. S.C. 8§ 1981, under the sane rubric of analysis.
See, e.qg., Byers v. Dallas Mirning News, Inc., 209 F.3d 419, 422
n.1 (5th Cr. 2000); Harrington v. Harris, 118 F. 3d 359, 367 (5th
Cr. 1997); LaPierre v. Benson Nissan, Inc., 86 F.3d 444, 448 n.2
(5th CGr. 1996); Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047
(5th Gr. 1996); Anderson v. Douglas & Lomason Co., Inc., 26 F.3d
1277, 1284 n.7 (5th Gr. 1994). 1In Reeves v. Sanderson Pl unbi ng
Products, Inc., the Suprenme Court reviewed the burden-shifting
framework that governs these discrimnation clains, and the
relationship of that framework to a Rule 50 notion. 530 U S. 133
(2000) . To sustain a claimunder this framework, the plaintiff
must first establish a prinma faci e case of discrimnation. Reeves,
530 U.S. at 142. A prima facie case can generally be satisfied if
the plaintiff (1) is a nenber of a protected class, (2) he was
qualified for the position that he held before being discharged,

(3) he was discharged, and (4) his enployer filled the position
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wth a person who is not a nenber of the protected class. See,
e.g., Vaughn v. Edel, 918 F.2d 517, 521 (5th Gr. 1990); see al so,
McDonnel | Douglas v. Geen, 411 U S. 792, 802 & n.13 (1973).

If the plaintiff establishes a prima facie case of
di scrimnation, the burden then shifts to the enployer to produce
evidence that its actions were justified by a legitimte,
nondi scrim natory reason. Reeves, 530 U.S. at 142. This burden of
production “can involve no credibility assessnent.” St. Mary's
Honor Ctr. v. Hicks, 509 U S 502, 509 (1993). Finally, the burden
then shifts back to the plaintiff to show by a preponderance of the
evidence that the enployer's nondiscrimnatory explanation is
pretextual. Reeves, 530 U S. at 143. Evidence of pretext al one
may, but not always, sustain a fact-finder's determ nation of
unl awful discrimnation. See id. at 148 (holding that “a
plaintiff's prim facie case, conbined with sufficient evidence to
find that the enployer's asserted justification is false, my
permt the trier of fact to conclude that the enployer unlawfully
discrimnated”). |In particular, evidence of pretext is not enough
where the plaintiff has created only a weak issue of fact as to
whet her the enpl oyer's reason is untrue, and there i s “abundant and
uncontroverted independent evidence that no discrimnation []
occurred.” |d. Although the evidentiary burdens shift between the
parties in this framework, “[t]he ultimate burden of persuadi ng the

trier of fact that the defendant intentionally discrimnated
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against the plaintiff remains as all tines with the plaintiff.”
ld. at 143 (quoting Texas Dep’t. of Cmy. Affairs v. Burdine, 450
U S at 248, 353 (1981). Finally, when a full trial on the nerits
has been conducted, this Court focuses not onthe plaintiff's prim
facie case, but on the ultimte question of whether the record
contains sufficient evidence to support a jury finding of race
discrimnation. |d. at 149.

At the close of Raggs' evidence, the nmgistrate judge
concl uded that Raggs, “by the thinnest of margins . . . may have
established a prima facie case” of discrimnation. Thus, the
bur den shifted to MP&L, whi ch put forth | egitimate,
nondi scrimnatory explanations for both Raggs' layoff and its
refusal to rehire him Specifically, MP&L produced evi dence that
Raggs was laid off in 1996 as part of a |abor reduction due to
out si de mar ket pressures on the conpany. Furthernore, MP&L st ated
that it refused to rehire Raggs for the lineman position in 1999
because of his poor performance rating, custoner conplaints, and
i ntra-conpany conpl ai nts.

After both parties presented their case, the magistrate judge
concluded that the only evidence in support of Raggs' clains was
that he suffered two adverse enpl oynent decisions, and that he is
Afri can- Aneri can. In fact, the judge further noted that the
evi dence, taken as a whole, rebutted Raggs' claimthat his |ayoff

and the failure to rehire were racially based. Because MP&L was
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able to provide evidence to rebut any possible prima facie case
that may have been established, we nust consider whether Raggs
produced sufficient evidence for a reasonable jury to concl ude that
MP&L' s nondi scri m natory expl anations are fal se and, if so, whether
a reasonable jury could further conclude that MP&L's actions were
based on racial discrimnation. W believe the evidence discussed
bel ow supports the magi strate judge's concl usion that a reasonabl e
jury could not conclude that MP&L's justifications for its actions

are pretext.

B. The 1996 Layoff.

The record indicates that Raggs does not challenge MP&L'Ss
claimthat the EPP was a nondi scrimnatory revi ew process based on
both enpl oyee performance and seniority. Al t hough Raggs cl ai ns
that he had greater seniority than several white enpl oyees who were
retained by MP&L, he admtted at trial that all of the white
enpl oyees retai ned by the Greenville Service Departnent had greater
seniority than he did. Raggs, however, does argue that the EPP
met hodol ogy is vulnerable to the racial aninus of individual
supervi sors. Raggs' primary contention is that MDani el, based on
racially discrimnatory notives, gave him an extraordinarily | ow
and undeserved performance score that resulted in his |ayoff.
MP&L, however, asserts that MDaniel's rating was based on the

substandard quality and quantity of Raggs' worKk.
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In order to show that MP&L's justifications for his |ayoff
were a pretext, Raggs clained that he was supplied inferior
equi pnent . For exanple, Raggs contends that he received radio
equi pnent inferior to that of his white co-wrkers, and that his
equi pnent put him at a disadvantage in performng his |ob.
Specifically, Raggs testified that white enployees were given a
“backpack radio” that they could carry around in their trucks or
pockets so they <could hear the comunications between the
di spatcher and other enployees. Raggs argues that he was
di sadvantaged by the fact that when he was away from his truck
perform ng work on behal f of the conpany, he was not able to hear
a call and respond as other enpl oyees were able to do. There is no
doubt that this fact would bear directly on the integrity of Raggs
EPP score. Furthernore, Raggs argues that he was not given an air
condi tioned truck as was a white enpl oyee who had less tine in the
service departnent. However, Raggs presents no evidence to
contradi ct McDaniel's testinony that trucks were assi gned accordi ng
to area and were replaced as they wore out.

In addition, Raggs and a white co-worker, Jinmmy Peets,
testified that MDaniel and other mnagers scrutinized and
repri mnded Raggs nore severely than white enployees. Their
testinony indicates that this treatnment primarily occurred after
Raggs' 1994 reinstatenent. Raggs gave no specific instances of
such treatnent, but he was specific about the types of unfavorable
treatnent, which included reprimnds, prohibition from taking
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breaks, and using work hours for a pronotional canpaign.

Raggs contends that several prior positive evaluations
conducted by McDaniel indicate that his | ow EPP score was a pretext
for laying him off. Nonet hel ess, Raggs does not dispute the
subst ance of the various conplaints | odged agai nst him which were
factored into his EPP score. Thus, Raggs' EPP score does not
necessarily indicate a pretext. See, e.g., Crawford v. Fornosa
Plastics Corp., 234 F.3d 899, 904 (5th Cr. 2000) (noting that
“where there is no direct evidence of discrimnation, the plaintiff
needs to present sufficient evidence that [the defendant's]
proffered reason is false”).

Furthernore, Raggs argues that MDaniel's testinony at the
1996 arbitration hearing that Raggs' |ow EPP score was based
partially on conplaints indicates a pretext because sonme of the
conplaints in his personnel file were added after the EPP review.
Raggs, however, does not dispute that his personnel file at the
time of the EPP evaluation included custonmer and intra-conpany
conplaints. The conpl aints added after the EPP revi ew di d not have
a negative effect on his score.

Raggs al so presents evidence that, at sonme point in tine, an
unknown MP&L manager referred to Raggs as a “black so-and-so.”
There was no evidence that the comment was made by MDaniel or
anyone el se who had anything to do with Raggs' EPP eval uation and

subsequent | ayoff. This Court has held that such unattributed
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“stray remarks” are insufficient to support an inference of
discrimnation. See, e.g., EE OC v. Texas Instrunents, Inc.
100 F. 3d 1173, 1180 (5th Gr. 1996); Waggoner v. Cty of Garl and,
987 F.2d 1160, 1166 (5th Cr. 1993).

Lastly, Raggs argues that the fact MP&L did not ask MDani el
for positive information about Raggs for purposes of conputing his
EPP score indicates a pretext. W disagree. The inclusion of only
“the bad stuff” in evaluations being conducted of enployees
t hr oughout the conpany does not in any way indicate an attenpt to
di scrim nate agai nst a specific individual.

The sum of Raggs' rel evant evidence that MP&L's assignnment to
him of inferior equipnent, his |low EPP score, and the different
| evel of scrutiny and harshness of reprimands that he contends
managenent applied to him possibly could be construed as nore than
a “nmere scintilla” of evidence of a pretext, as the nagistrate
j udge concluded. Wuvill v. Unite Cos. Life Ins. Co., 212 F. 3d 296,
301 (5th Cir. 2000), cert. denied, 531 U.'S. 1145 (2001). As we
noted above, evidence of pretext alone may, but will not always,
Wi Il sustain a fact-finder's inference of unlawful discrimnation.
In this case, however, we agree wwth the nmagistrate judge that the
evi dence was not sufficient for a reasonable jury to concl ude that

MP&L unl awful |y di scrim nated agai nst Raggs when it laid himoff.
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C. The 1999 Failure to Rehire.

Raggs' EPP eval uation was central to MP&L's 1999 deci si on not
torehire him Therefore, the above di scussi on regardi ng evi dence
of Raggs' |ow EPP score and the absence of sufficient evidence of
pretext to lay himoff also applies to the i ssue of discrimnation
in MP&L' s decision not to rehire him As we noted above, there is

very little, if any, evidence that Raggs' |ow EPP score evidenced

a pretext. However, there was additional evidence presented at
trial regarding MP&L's failure to rehire Raggs, which we will now
addr ess.

Raggs' primary contention is that a pretext for race
discrimnation is evidenced in the letter MP& sent to him
i ndicating the reason for not rehiring him The letter stated that
the reason for not rehiring Raggs was that he was “not qualified.”
Raggs contends that, contrary to the rationale contained in MP&L's
letter to him he was thoroughly “qualified” for the position of
I i neman. MP&L does not dispute that Raggs had many years of
experi ence and t horough know edge of the job. Rather, MP&L asserts
that it used the words “not qualified” inthe letter to conply with
its collective bargaining agreenent, when it really neant that
Raggs was an inferior or inconpetent enpl oyee based on his previous
record with the conpany.

G ven Vaughn's testinony that MP&L's decision not to rehire

Raggs was based entirely on the arbitrator's report, we concl ude
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that the letter sent to Raggs nerely contained a poor choice of
words. We do not believe that a reasonable jury could concl ude,
based on this issue of semantics, that MP&L's use of the word
“qualified” referred to characteristics such as experience and
know edge of the job. Rat her, we believe the only rational
inference from the evidence is that MP&L wused the words “not
qualified” to nean inconpetent or inferior.

In addition, MP&L provided further evidence in its favor on
the i ssue of discrimnation playing a factor inits decision not to
rehire Raggs. The job was originally offered to Jerry Mles, an
African-Anerican. After he was killed in an autonobile accident
before he started work, the next laid-off enployee to be rehired
was Robert Lester, who is also African-Anerican. Therefore, we
conclude that MP&L's 1999 failure to rehire Raggs was not racially

noti vat ed.

D. The Retaliation Caim

Raggs clainms that his | ow EPP score and the 1996 term nation
were in retaliation for his 1989 EEOC conpl ai nt. In addition,
Raggs clains that MP&L's refusal to rehire himwas retaliatory for
hi s 1989 and subsequent EEOC conpl aints as well as the | awsuit that
led to this appeal. There are three elenents to a prima facie case
of retaliation under Title VII: (1) that the plaintiff engaged in

activity protected by Title VII, (2) that an adverse enpl oynent
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action occurred, and (3) that a causal |ink existed between the
protected activity and the adverse action. See, e.g., Evans v.
City of Houston, 246 F.3d 344, 352 (5th Cr. 2001). Significantly,
this Court “has held that the 'causal link' required in prong three
of the prima facie case for retaliation is not as stringent as the
"but for' standard.” Id. at 354 (citing Long v. Eastfield Coll.
88 F.3d 300, 305 n.4 (5th Gir. 1996)).

The seven-year tine | apse between Raggs' 1989 EECC cl ai m and
his 1996 |ayoff, and the intervening positive evaluation by
McDani el , underm ne any causal connection between those two events.
See Mayberry v. Vought Aircraft Co., 55 F.3d 1086, 1092 (5th Cr
1995). Thus, no reasonable jury could conclude that retaliation
was the reason for MP&L's 1996 decision to |ayoff Raggs. Unlike
the 1989 EEOC conpl ai nt, however, the litigation in this case was
initiated only five nonths prior to MP&L's refusal to rehire Raggs.
Nevert hel ess, we have held that “the nere fact that sone adverse
action is taken after an enployee engages in sone protected
activity will not always be enough for a prima facie case.

Title VII's protection against retaliation does not permt EEO
conpl ainants to disregard work rul es or job requirenents.” Swanson
v. General Servs. Admn., 110 F.3d 1180, 1188 n.3 (5th Gr. 1997).
QG her than the five nonth tinme period, Raggs has presented no
evidence of retaliation. Thus, we conclude that MP&L's deci sion

not to rehire Raggs in 1999 was not a function of retaliation.
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VI . CONCLUSI ON

For the foregoing reasons, we AFFIRM the nagistrate judge's
grant of judgnent as a matter of |aw regarding the clains of race
discrimnation and retaliation under Title VII of the Cvil R ghts
Act of 1964 and 42 U S.C § 1981. Based on the evidence, a
reasonable jury could not conclude that MP&L's justifications for
laying off Raggs were pretext to hide racially notivated
i ntentions. Further, there is not sufficient evidence for a
reasonable jury to conclude that MP&L's decision not to rehire

Raggs was racially notivat ed.

18



