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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60794

M SSI SSI PPI POAER COVPANY
Peti ti oner-Cross- Respondent,

ver sus

NATI ONAL LABOR RELATI ONS BOARD
Respondent - Cr oss- Petitioner.

Petition for Review & Cross Petition for Enforcenent
of an Order of the National Labor Rel ati ons Board

March 14, 2002
Before GARWOOD and WENER, Circuit Judges, and VANCE, District
Judge.
WENER, Circuit Judge:

In 1997, an Adm nistrative Law Judge (“ALJ”) ruled that the
Petitioner, M ssissippi Power Conpany (the “Conpany”), had viol at ed
Sections 8(a)(5) and (1) of the National Labor Relations Act (the
“Act”)! when it refused to bargain collectively over currently
announced but prospectively effective changes in sonme of the
medi cal and life insurance benefits to be offered to sone of the

Conpany’s future retirees. In 2000, the National Labor Rel ations

" District Judge of the Eastern District of Louisiana,
sitting by designation.

129 U S C 88 151 et seq.



Board (the “Board”) affirmed the ALJ' s rulings, findings, and
concl usi ons, and adopt ed hi s reconmended or der, wth
nodi fications.? The Conpany has petitioned for review of the
Board’'s order, and the Board has cross-petitioned for enforcenent
of its order.

We affirmthose aspects of the Board’ s order grounded in the
determ nation that the Conpany’s announced prospective changes to
futureretirees’ life insurance benefits constituted a viol ation of
the Act. W therefore deny the Conpany’s petition, and enforce the
Board’'s order insofar as it pertains to |life insurance.

We concl ude, however, that the four locals of the
I nternational Brotherhood of Electrical Wrkers that represent
approxi mately 600 of the Conpany’s 1,400 enpl oyees (collectively
“the Unions”) had expressly wai ved any right they m ght have had to
bargain over this matter, so the Conpany did not violate the Act
when it declined the Unions’ request to bargain over the announced
medi cal i nsurance changes. Therefore, insofar as the Board' s order
pertains to nedical insurance, we grant the Conpany’s petition
deny the Board s cross-petition for enforcenent, set aside the

order, and remand to the Board for entry of appropriate orders.

| . Facts and Proceedi ngs

2 M ssi ssippi Power Conpany, 332 NLRB No. 52 (2000), 2000 W
1504672 (N.L.R B.).




A. The Docunents

Before describing the events that gave rise to the instant
petition for review, a summary of three docunents that are centra
to this controversy, and the interrel ationship of those docunents,
is in order.

1. The Menorandum of Agreement (“MOA")

The MOA, which was signed by the Conpany and the Unions,
becane effective on August 16, 1992 for an initial termof three
years. As the bargai ned-for agreenent between those parties, the
MOA is a coll ective bargai ni ng agreenent, or, in the vernacul ar, a
CBA. The MOA covers a w de but non-exhaustive range of topics
pertinent to the ternms and conditions of enploynent of those
enpl oyees who belong to the Unions (including, for exanple,
Seniority, Pronotion, Layoff, and Discharge; Vacations, Leave of
Absence, and Sick Leave; and provisions addressing Gievances and
Arbitrations). The MOA does not address traditional enployee
benefits, such as pension plans, life insurance, or nedical
i nsurance, at all.

Followng its initial three-year term the MA is
automatically renewed for one-year extension terns fromone August
16 to the next, unless either party notifies the other in witing
of non-renewal, at |east sixty days prior to the expiration of the
then-current term of the agreenent. When, in 1995, the Conpany
announced prospective changes in |ife and nedical insurance
benefits for sonme of its future retirees, the MDA was still inits
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initial three-year term

2. The Medical Benefits Pl an

The M ssissippi Power Conpany Medical Benefits Plan (the
“Medi cal Benefits Plan”) that was in effect in 1995 when the
subj ect changes were announced had becone effective on March 1,
1993. It is a Conpany-drafted docunent that was executed
unilaterally by the Conpany but by no representatives of the

Uni ons. The Medical Benefits Plan’s articles cover nunerous

topics, such as “Benefit Provisions,” “Eligibility for Benefits,”

and “Plan Adm nistration.” Anong these articles are two that are

pertinent to this controversy: Article | X (Reservations of Rights
by the Conpany and Limtations of Rights of Covered Persons), and
Article X (Anmendnent and Term nation of the Plan).

Section 9.1 of Article | X provides:

9.1 Plan Voluntary on Part of Conpany. Wile
it is the intention of the Conpany that the
Pl an shall be continued indefinitely and that
the Conpany contributions required hereunder
shall be mde in each year that the Plan
remains in effect, the Plan is entirely
voluntary on the part of the Conpany.
[ Enphasi s ours. ]

Article X provides, in relevant part:

10.1 Anendnent of Plan. The Conpany...shal

have the right at any tine by instrunent of
witing, duly executed, to nodify, alter or
anend, in whole or in part, the Plan.... The
Company makes no pronise to continue these
benefits in the future and rights to future
benefits will never vest. In particular,
retirenent or t he ful fill ment of t he
prerequisites for retirenent pursuant to the
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terms of any enpl oyee benefit plan maintained
by the Conpany shall not confer upon any
Enpl oyee, Retired Enployee or Dependent any
right to continued benefits under the Plan.
[ Enphasi s ours. ]

10. 2 Termnation of Plan. The Conpany
intends that the Plan shall be permanent.
However, the Conpany...has the right to
termnate the Plan at any tine.... After the
termnation of the Plan..., the Conpany and
the Covered Enpl oyees shall have no further
obligations to nmake additional contributions
to the Pl an.

Thus, the plain and unanbi guous | anguage of these sections of the
Medi cal Benefits Plan make cl ear that the Conpany has the right to
alter, at will and unilaterally, any terns of the Medical Benefits
Plan, including the unfettered right to termnate it altogether.
3. The Group Medical Insurance Agreenent (“Insurance Side

Letter”)

The Insurance Side Letter is styled as a two-page offer and

acceptance that pre-dated the Medical Benefits Plan and that was

signed by the Conpany on August 15, 1992, the day before the MOA

becane effective, but that did not becone effectiveitself until it
was signed for acceptance by the Unions on Decenber 18, 1992. It
is one of several attachnents to the MOA. Li ke the MJA, the

| nsurance Side Letter is the product of negotiations between the
Conpany and the Unions and is presented as the Conpany’'s “offer
[that] shall becone an agreenent when the Union indicates its
accept ance hereof.” Follow ng the portion describing the offer and

the Conpany’s signature, and above the Unions’ acceptance



signatures, is the boldface title, “Goup Medical Insurance
Agreenment.” The Insurance Side Letter does not expressly refer by
title to the Conpany’ s nedi cal benefits plan that was in place when
the Side Letter was executed; it could not refer to the Mdica
Benefits Plan because it was not yet in existence. Thus the
I nsurance Side Letter is a generic agreenent applicable to any
group nedi cal insurance that mght be in place fromtine to tine
during the term of the MA None contest, however, that the
| nsurance Side Letter was applicable to the Medical Benefits Plan
at the time in April 1995 when the prospective changes to that plan
wer e announced.

In the Insurance Side Letter, the Conpany agrees to pay
“seventy percent of the cost of group nedical insurance coverage”
for each participating enployee and either one dependent or the
enpl oyee’s famly, or $92.80 for a single enployee’ s coverage; and
t he Conpany further agrees to pay seventy percent of any increase
in premumcosts “in the event of any increase in premuns for the
above insurance.” As consideration for this commtnent, the
Conpany extracts an offsetting commtnent —called a “condition”
——fromthe Unions:

[1] the matter of insurance coverage or [2]
change in the Conpany’'s contribution toward
the premum for insurance coverage of its
enpl oyees shall not be subject to bargaining
or a request for bargaining by the Union until

the expiration of the Menorandum of Agr eenent,
except by mutual consent. [Enphasis and




enuneration ours.]?3

The nutual agreenents in the Insurance Side Letter — the
Conpany’ s paynent obligation and the Uni ons’ agreenent that neither
coverage nor prem umpaynents woul d be t he subject of bargaining —
are specified to run co-extensively with the MA' s initial termand
all annual renewals, unless nodified or termnated according to
procedures identical to those specified in the MOA as outlined
above. And, just as does the MOA, the Insurance Side Letter
stipulates that “[u]lntil the parties have agreed upon such changes
the provisions of the agreenent shall remain in full force and
effect.”

4. Interrel ati onship of the Docunents

As noted, the bilateral MOA does not address traditional
enpl oyee benefits, such as pensions, life insurance, or health

i nsurance. On the opposite end of the contractual spectrum the

3 The Uni ons’ agreenent regardi ng bargai ni ng about nedical
i nsurance during the original termof the MOA and all extensions
extends to only two aspects of such insurance: (1) anything to
do with coverage, and (2) the Conpany’s financial commtnent to
pay portions of the prem uns on any such insurance. As the
Conpany bound itself to pay a specified percentage or dollar
anount of all nedical insurance premuns as well as a percentage
of increases in premuns occurring during the initial termof the
MOA and al |l extensions, the negating of bargaining over any
“change in the Conpany’s contribution” nust pretermt only the
Unions’ right to seek to bargain for greater prem um
contributions by the Conpany during that term |In contrast, the
| nsurance Side Letter’s negating of bargaining over “the matter
of insurance coverage” is unrestricted as to the type and extent
of coverage, or, indeed, to coverage vel non; the clause
pretermts the Unions’ seeking to bargain about anything to do
Wi th coverage during the termof this agreenent.
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Conpany’s unilateral Medical Benefits Plan is an ERISA welfare
benefit plan which provi des an enpl oyee benefit that, by the plan’s
own terns, can be changed fromtine to tine or even termnated
al toget her by the Conpany, acting alone. The third docunent, the
| nsurance Side Letter, has features of both: Li ke the MOA, the
| nsurance Side Letter is a bilateral agreenent executed by both the
Conpany and the Unions; |ike the Medical Benefits Plan, however, it
relates only to the Conpany’s unilaterally granted enpl oyee benefit
of medi cal insurance, and then only to (1) prem umpaynents and (2)

coverage. |In essence, this third docunent links the first two by

specifying a quid pro quo between the parties on elenents of the
two ot herw se-unrel ated docunents. On the one hand, the Unions
obtain the Conpany’s conmtnent to nmaintain a specified |evel of
financial support not otherw se provided for in either the MOA or
any nmedi cal i nsurance plan, binding the Conpany t hroughout the term
of the MOA and all extensions to pay designated percentages or
dollar portions of the prem uns for nedical insurance coverage, as
wel | as designated percentages of any increases in premuns that
occur during that period. On the other hand, as consideration for
t he Conpany’s assunption of such prem um paynent obligations, the
Uni ons expressly acknow edge that throughout the term of the MOA
and any annual renewals, the Unions cannot seek to bargain about
ei ther increasing the Conpany’ s prem um paynent conm tnments or any
changes in nedical insurance coverage, whether Conpany-instituted
or Unions-requested, those being matters that the Conpany
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explicitly reserved to itself under that plan. Stated differently,
the Conpany commtted to a financial obligation it did not have
under the MOA regarding partial paynents of nedical insurance
prem uns and enphasized a right that it presumably has al ways
enjoyed under its nedical insurance plans to change or termnate
coverage*; in consideration for the Unions’ express acknow edgnent
that they can neither seek to bargain for 1increased nedical
i nsurance premum contributions by the Conpany nor challenge
t hrough bargaining any unilateral changes in coverage of such
i nsurance that the Conpany m ght make. This third docunent thus
serves to bridge the gap between the other two docunents — one
bilateral and the other unilateral —regardi ng nedi cal insurance
coverage and the Conpany’s contributions to the paynent of prem uns
for such insurance. It is wthin the context of this
interrelationship of the three docunents that we now consi der the
Conpany’s petition and the Board s cross-petition.

B. The Events

In April 1995, while the MOA and the Insurance Side Letter
were still in their initial three-year terns and the Medical

Benefits Plan was in effect, the Conpany called a neeting with the

41t is likely, of course, that absent the |Insurance Side
Letter, the Unions would have had a right to seek to bargain over
t he Conpany’s unil ateral changes, even though the Mdi cal
Benefits Plan granted to the Conpany the right to nmake unil ateral
changes. The Insurance Side Letter operates, therefore, to
renove any right to seek to bargain about unilateral changes to
medi cal benefits that the Unions m ght have hel d.

9



presidents of the four |ocals to announce changes in Conpany-
sponsored insurance coverage, both nedical and life, provided to
retirees (also called Oher Post-Retirenent Benefits, or OPRBS).
The changes were not to becone effective until January 1, 2002. 1In
addition, the changes would not affect any current or future
enpl oyees who, as of January 1, 2002, shall have either retired or
served the Conpany for 30 years or nore (15 years or nore if the
enpl oyee is age 55 or older on January 1, 2002). |In other words,
t he changes woul d affect only those current and future enpl oyees of
t he Conpany who, on January 1, 2002, are still working for the
Conpany but shall have been working there for |ess than 30 years
or, if 55 years old or older on that date, shall have been working
there for less than 15 years. For each enpl oyee who would be
af fected, the changes |linked the Conpany’s prem um contribution
level to the enployee’s years of service and placed caps on the
Conpany’s contribution to subsequent retirees’ nedical insurance
prem uns. Retirees’ |ife insurance benefits were al so changed, by
replacing the flat $12,500 coverage with a vari able amount of life
i nsurance that also was |linked to each covered enpl oyee’ s years of
enpl oynent . In addition, the Conpany elimnated its policy of
subsi di zing supplenental |ife insurance for retirees.

In June 1995, the Unions responded to the Conpany in witing,
requesting bargaining over the OPRB changes in nedical benefits.
The letter stated, “[We feel [these changes] wl| be a hardshi p on
all current enployees in the retirenent plan[, and that] this is a
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subj ect for bargaining, and the conpany has failed to bargain on
t hese i ssues.” The Conpany declined this request in aletter dated
July 18, 1995, saying, “[W] do not feel that the OPRB changes are

a mandat ory subject of bargaining,” whereupon the Unions filed an
unfair |abor practice charge with the Board, alleging unilatera
changes in retirenent benefits. Follow ng an investigation of the
matter, the Board i ssued a conpl ai nt agai nst the Conpany, asserting
that its refusal to bargain over the OPRB changes constituted a
violation of sections 8(a)(5) and (1) of the Act.

An ALJ held a hearing on the conplaint and concl uded that the
Conpany had violated the Act as charged. Specifically, the ALJ
determ ned that the unilateral OPRB changes did i nvol ve a nandat ory
subject of bargaining; that the prospective changes affected
current enployees of the Conpany; and that the Unions had not
wai ved their right to bargain over the OPRBs either by acquiescing
in unilateral changes to OPRBs in the past or by accepting the
“condition” in the Insurance Side Letter, and thus were not
precluded from requesting bargaining by those provisions of the
Medi cal Benefits Plan that acknow edge the Conpany’s capacity to
institute unilateral anendnent and term nation of rights.

The Conpany fil ed exceptions to the ALJ’ s opinion, after which
the Board affirmed the ALJ's ruling, albeit for slightly different

reasons on sone points.®> The Board agreed with the ALJ's findings

> M ssissippi Power Conpany, 332 NLRB No. 52 (2000), 2000 W
1504672 (N.L.R B.).
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that (1) a mandatory bargai ni ng subj ect and current enpl oyees were
i nvol ved, and (2) the Unions’ earlier acquiescence in unilateral
changes did not constitute waivers. As for the Medical Benefit
Pl an’ s uni | at eral anmendnent and term nati on of benefits provisions,
the Board corrected the ALJ' s factual finding about the | ocati on of
the cl ause, ® but agreed with the ALJ that these provisions do not
reflect an explicit waiver of any right to bargain over the OPRBs.
Finally, the Board disagreed with the ALJ's finding that the
“condition” expressly accepted by the Unions in signing the
| nsurance Side Letter was, at nost, “anbi guous”; but the Board went
on to hold that this condition addressed only changes in benefits

that would go into effect during the term of the Insurance Side

Letter. Thus, reasoned the Board, the condition was inapplicable
to the proposed January 2002 OPRB changes, and therefore was not a
wai ver of the Unions’ right to bargain over those prospective
changes.

The Conpany filed a petition for review of the Board' s order,
pursuant to 29 U. S.C. 8§ 160(f), after which the Board filed a
cross-application for enforcenent of the order, pursuant to 29
U S.C 8§ 160(e).

1. Analysis

A. Standard of Revi ew

6 The ALJ stated that these provisions were in the OPRB
changes docunent, when in fact they are in the Medical Benefits
Pl an.
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The Act provides that the Board s findings of fact shall be
conclusive, “if supported by substantial evidence on the record
considered as a whole.”” As to construction of the parties’ duty
to bargain under section 8(d) of the Act, the United States Suprene
Court has said: “Construing and applying the duty to bargain and
t he | anguage of 8§ 8(d), ‘other terns and conditions of enpl oynent,’
are tasks lying at the heart of the Board's function,”® so that “if

[the Board’ s] construction of the statute is reasonably defensi bl e,

it should not be rejected nerely because the courts m ght prefer
another view of the statute.”?® Last, we review the Board s

construction of |abor contracts de novo. °

B. Merits

1. The Duty to Bargqgain

Under the Act, it is an unfair |abor practice for an enpl oyer
“torefuse to bargain collectively with the representatives of his

enpl oyees. "' Enpl oyers and the enpl oyees’ representatives have a

729 U S.C. 8 160(e); see also NLRB v. Pinkston-Hollar
Construction Services, Inc., 954 F.2d 306, 309 (5th CGr. 1992).

8 Ford Motor Co. v. NLRB, 441 U.S. 488, 497 (1979).

 Id. (enphasis added) (citing NLRB v. Iron Wirkers, 434
U S. 335, 350 (1978) (“The Board's resolution of the conflicting
clains in this case represents a defensible construction of the
statute and is entitled to considerable deference.”)).

10 BP Anbco Corp. v. NLRB, 217 F.3d 869, 873 (D.C. Cir.
2000); NLRB v. United States Postal Service, 8 F.3d 832, 837
(D.C. Gr. 1993).

129 U S.C § 158(a)(5).
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mut ual obligation to bargain collectively over “wages, hours, and
other terns and conditions of enploynent.”!?2 Subjects that fall
within the statutory category of “wages, hours, and other terns and
condi tions of enploynent” are commonly referred to as “mandatory
bar gai ni ng subjects.”®® The United States Suprene Court has noted
that, “[i]n general terns, the [category of mandatory bargaining
subjects] includes only issues that settle an aspect of the
rel ati onship between the enployer and enpl oyees.”! This genera
statenent in turn highlights one last feature of a nmandatory
bargai ning subject: It nust affect “enployees.”

Wth respect tothis requirenent, the Suprenme Court noted with
apparent approval the general definition of “enpl oyee” as “soneone
who works for another for hire,” in holding that current retirees
were not enpl oyees under the Act, because “retired enpl oyees have

ceased to work for another for hire,” and it would “utterly destroy
the function of language to read [the Act’s terns] as enbracing

t hose whose work has ceased with no expectation of return.”?®

12 29 U.S.C. § 158(d).

13 See, e.qg., Alied Chemical & Alkali Wrkers of Anerica,
Local Union No. 1 v. Pittsburgh Plate dass Co., 404 U S. 157,
176 (1971) (inquiring whether pensioners’ benefits were “a
mandat ory subj ect of collective bargaining as ‘terns and
condi tions of enploynent’ of the active enployees who remain in
the unit”); NLRB v. Colunbus Printing Pressnen & Assistants’

Uni on No. 252, 543 F.2d 1161, 1164 (5th Cr. 1976).

14 Allied Chenical, 404 U.S. at 178.

15 1d. at 167-69, 172.
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Synt hesi zing all of these observations, then, a refusal to bargain,
or a unilateral change or nodification, with respect to a nandatory
bar gai ni ng subj ect constitutes an unfair |abor practice.

As the D.C. Crcuit noted, however, “‘the duty to bargain
under the [Act] does not prevent parties fromnegotiating contract
ternms that nake it unnecessary to bargain over subsequent changes
interns or conditions of enploynent.’ "% |n addition, a party nay,
by neans of a “clear and unm stakable” waiver, relinquish its
statutory right to bargain.?'’

The Conpany advances two core reasons why it had no obligation
to bargain over its announced prospective changes to the OPRBs.
The first is that the OPRBs — and changes to them — were not
mandat ory bargai ni ng subj ects. In support of this point, the
Conpany offers four affirmative defenses: (1) Future retirees are
not “enpl oyees” under the Act, (2) the announced changes in life
i nsurance benefits were not material, substantial, or significant;
(3) the announced changes did not vitally affect a nandatory
subj ect of bargaining for current enpl oyees; and (4) the announced
changes did not have a tangible effect on a mandatory subject of
bar gai ni ng.

The Conpany argues in the alternative that even if changes in

16 B.P. Anbco Corp. v. NLRB, 217 F.3d 869, 872-73 (D.C. Gir.
2000) (quoting NLRB v. United States Postal Service, 8 F.3d 832,
836 (D.C. Gir. 1993)).

17 See, e.qg., Tinken Roller Bearing Co. v. NLRB, 325 F.2d
746, 751 (6th CGir. 1963).
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retirees’ nedical insurance are properly classified as nmandatory
bargai ni ng subjects, the Unions expressly and unconditionally
wai ved or relinquished their right to bargain over them

W agree with the Board that the Conpany’s announced
uni l ateral changes affected nmandatory bargaining subjects. We
agree with the Conpany, however, that the Unions expressly and
unconditionally waived their right to demand bargaining over
changes in nedical insurance benefits. Accordingly, we concl ude
that when the Conpany announced unilateral changes to future
retirees’ life insurance benefits —concerning which the Unions
had not waived their right to bargain —the Conpany viol ated the
Act and the Board s order nust be enforced. As to the nedica
benefits, however, we conclude that the Conpany had the right to
change those benefits unilaterally and that the Unions’ express
wai ver of their right to demand bargai ni ng shi el ds the Conpany from
liability: 1In announcing unilateral changes to nedical benefits,
t he Conpany did not violate the Act, and we therefore set aside the
Board's order insofar as it relates to nedical benefits.

2. Changes Affecting Mandatory Bargai ni ng Subj ects

In defending its acts, the Conpany advances four reasons why
its announced unilateral changes did not violate the Act: (1)
Future retirees are not “enployees” wunder the Act, (2) the
announced changes in life insurance benefits were not materi al
substantial, or significant; (3) the announced changes did not
vitally affect a mandatory subject of bargaining for current
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enpl oyees; and (4) the announced changes did not have a tangible
effect on a mandatory subject of bargaining. The Conpany’s first
defense seeks to limt the neaning of “enployee” under the Act?s
the remaining three seek to show that the changes did not reach or
af fect a nmandat ory bargai ni ng subject, or, in the words of the Act,
“wages, hours, and other terns and conditions of enploynent.”?°

As noted above, the Suprene Court has instructed us to accord
special deference to the Board's interpretation of the Act:
“Construing and applying the duty to bargain and the | anguage of §
8(d), ‘other terns and conditions of enploynent,’ are tasks |ying
at the heart of the Board' s function,” so that “if [the Board’ s]
construction of the statute is reasonably defensible, it should not
be rejected nerely because the courts m ght prefer another view of
the statute.”? Heeding this adnonition, we turn now to the
Conpany’ s four argunents.

The Conpany first asserts that the Board erred when it
categorized the “future retirees” affected by the OPRB changes as
“enpl oyees” under the Act, leading in turn to the erroneous

concl usion that the OPRBs were nmandat ory bargai ni ng subjects. The

18 29 U.S.C. § 152(3).
1929 U.S.C. § 158(d).

20 Ford Mbtor Co. v. NLRB, 441 U.S. 488, 497 (1979) (citing
NLRB v. Iron Wrkers, 434 U. S. 335, 350 (1978) (“The Board’ s
resolution of the conflicting clains in this case represents a
defensi bl e construction of the statute and is entitled to
consi derabl e deference.”)).
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Conpany appears to argue, in essence, that the Board has

msinterpreted the semnal case on this issue, Alied Chemcal &

Al kali Wrkers of Anerica v. Pittsburgh Plate dass Co.?t It is

well settled, however, that Pittsburgh Plate d ass stands for the

proposition that the retirenent benefits of a conpany’s current
retirees are not mandatory bargai ning subjects but that “future
retirement benefits of active workers are part and parcel of their
overal |l conpensation and hence a wel | -establ i shed statutory subj ect
of bargai ning.”?? Even if there were nerit to the Conpany’s

argunent that Pittsburgh Plate G ass has been m sconstrued and in

fact establishes a distinction between non-vested retirenent
benefits and contractually enforceable ones, we would still

conclude that the Board' s interpretation of Pittsburgh Plate Q3 ass,

and the resulting construction of the statutory term®“enpl oyee,” is

“reasonably defensible,”? at | east as applied to materially adverse

21 404 U.S. 157 (1971).
22 Pittsburgh Plate d ass, 404 U S. at 180 (enphasis added).

2 Neither is the instant case the only one in which the
Board has determ ned that changes affecting future retirees
constitute mandatory subjects of bargaining under the Act. See,
e.q., CGeorgia Power Co., 325 NLRB 420, 420 (1998) (“[T]he
prospectively announced changes in retirenment benefits wll
affect currently active unit enployees who will retire on or
after the announced inplenentation date, and therefore were
mandat ory bargai ni ng subjects.”); Mdwest Power Systens, Inc.,
323 NLRB 404, 406 (1997) (“The Suprene Court has clearly stated
that the future retirenent benefits of current active enpl oyees
are a mandatory subject of collective bargaining under the Act.
Unilateral nodification of such benefits constitutes an unfair
| abor practice.”); Titnus Optical Co., Inc., 205 NLRB 974, 981
(1973) (“Changes in retirenment benefits that affect current
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changes in a subsisting retirenent benefit. Thus, this initial
chall enge to the Board's ruling fails.
For its second defense, the Conpany contends that the life

i nsurance OPRB changes were not “material, substantial, and

significant,” asserting in its appellate brief:

Not one single nenber of the bargaining unit covered by
the present Agreenent is presently affected by this
announcenent. Since thereis neither a present injury to
the individuals in the bargaining wunit, nor an
infringement on the Unions’ right to bargain over this
announcenent of a future change when it becones a present
change, the Conpany’s announcenent did not give rise to
a legally cognizable injury under 8§ 8(a)(5).

Whet her we construe the Conpany’s objection as centering on the

prospective nature of the changes, or on the degree of the change,

it fails. As we have already observed, retirenent benefits,
al though prospective, are considered part of an enployee’'s
conpensati on package, and changes in the conputation of such
benefits do constitute significant changes.? Mbreover, as the
Board points out, the changes that have been held not to be
“material, substantial, and significant,” and therefore not

meriting protection under the Act, did not alter enployees’

enpl oyees are a mandatory subject of collective bargaining, and a
uni l ateral nodification of such benefits, during the termof an
agreenent is in derogation of the bargaining obligation and
constitutes an unfair |abor practice.”).

24 See Georgia Power Co., 325 NLRB 420, 420 n.5 (1998)
(“[1]f a change involves the ternms and condition of enploynent of
unit enployees, it is a mandatory bargai ning subject even if only
arelatively few enpl oyees are affected.”).

19



entitlements or expectations at all.? Last, we remain mndful of
our deference to the Board’s construction of the Act, and echo the
United States Suprene Court’s response to a simlar argunent:

As for the argunent that in-plant food prices and

services are too trivial to qualify as mandatory
subj ects, the Board has a contrary view, and we have no

basis for rejecting it. It is also clear that the
bargai ni ng—unit enployees in this case considered the
matter far fromtrivial.... 1In any event, we accept the

Board’s view that in-plant food prices and service are
condi tions of enploynent and are subject to the duty to
bar gai n. 26
W therefore reject this second challenge to the Board' s
determ nation
For its third defense, the Conpany argues that the announced
prospective changes did not “vitally affect” a nandat ory bar gai ni ng
subject. This argunent fails because the words, “vitally affect,”

hearken to a test that is inapplicable in this context. In

Pittsburgh Plate d ass, the Suprene Court noted that, “[a]lthough

normally matters involving individuals outside the enploynent

relationship do not fall within [the nandat ory bargai ni ng subj ect]

% See, e.qg., Gvil Service Enployees Ass’'n, Inc., 311 NLRB
6, 7-8 (1993) (enployees who were already required to remain in
constant touch with the office were nowrequired to carry
beepers); Litton M crowave Cooking Products, 300 NLRB 324, 331-32
(1990), enforced, 949 F.2d 249 (8th GCr. 1991), cert. denied, 503
U S 985 (1992) (enployer installed buzzers to signal the
begi nning and end of breaks, but did not alter the tine allotted
for breaks).

26 Ford Motor Co. v. NLRB, 441 U. S. 488, 501 (1979).
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category, they are not wholly excluded.”? The Court went on to
descri be cases in which the subject matter of negoti ati ons between

a conpany and a non-enpl oyee third party had an i npact on the terns

and conditions of the conpany’s enpl oyees.?® The Court concl uded

that, when determ ning whether a conpany’s negotiations wth a

third party were a nmandatory bargai ni ng subject, “the question is
not whether the third-party concern is antagonistic to or
conpatible with the interests of the bargaining-unit enpl oyee, but

whether it vitally affects the ‘terns and conditions’ of their

enpl oynent . " 2°

In Keystone Steel & Wre v. NLRB, 3 the D.C. Circuit revi ened

the Board's attenpt to apply the “vitally affects” test, and
observed that “[t]he ‘“vitally affects’ test is relevant...only when

a uni on seeks to bargain over a matter that would not normally be

2l Pittsburgh Plate d ass, 404 U. S. 157, 178 (1971)
(enphasi s added).

28 |d. at 178-79 (1971) (enphasis added) (citing Local 24
Inter. Teansters, etc., Union v. Aiver, 358 U S 283 (1959)
(mnimumrental that carriers would pay to truck owners who drove
their owm vehicles in carrier’s service, in place of carrier’s
enpl oyees, was integral to the establishnent of a stable wage
structure for enployee-drivers) and Fi breboard Paper Products
Corp. v. NLRB, 379 U S. 203 (1964) (conpany’s contracting | abor
out to independent contractors is a statutory subject of
col |l ective bargaining).

2 Pittsburgh Plate dass, 404 U S. at 179 (enphasis added).

2 41 F.3d 746 (D.C. Cir. 1994).
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viewed as within the scope of mandatory bargaining.”3 That is to

say, when a conpany’s negotiations with its own enployees are at
issue, the vitally affects test is inapplicable®; it only cones
into play when sone decision-naking is at issue that does not at
first glance appear to be within the scope of the nandatory
bar gai ni ng provi sions. The only bargaining i ssue presented hereis
one directly between the Conpany and current enployees, who are
potential future retirees; the Conpany’'s assertion that the
announced changes do not “vitally affect” current enployees is
sinply wrong.

In its fourth and final defense, the Conpany contends that
enpl oyers need only bargain over those changes that have a
“tangi bl e effect” on the enpl oyees’ concerns. The Board’ s answer

to this argunent is concise and on target: Keystone Steel & Wre,

fromwhich the Conpany extracts the notion of a “tangible effect,”
is easily distinguishable from the instant case on two counts

First, the unilateral changes at issue in Keystone Steel & Wre

were to managenents’ retirenment benefits only, ® unlike the instant

case in which the OPRB changes were to the enployees’ plans.

31 1d. at 753 (quoting U.S. Dept. of Navy v. FLRA, 952 F.2d
1434, 1440 (D.C. Gr. 1992)) (enphasis in original).

32 See Georgia Power Co., 325 NLRB 420, 420 n.5 (1998) (“The
Board rejected that sane argunent in Mdwest Power Systens,
finding the ‘vitally affects’ doctrine inapplicable to the
situation of current enployees with a direct interest in their
future retirenent benefits.”).

33 See Keystone Steel & Wre, 41 F.3d at 747-48.
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Second, the Keystone Steel & Wre court considered the scope of the

“effect” on enployees’ concerns in the course of its “vitally
af fects” analysis, which, again, is inapplicable to these facts.
To summari ze, all four of the Conpany’ s defensive attenpts to
cast the OPRB changes as non-nmandatory bargai ning subjects fail
As we expl ain below, the Insurance Side Letter constituted a wai ver
by the Unions of their right to demand bargai ning over nedica
i nsurance changes. Wth respect to life insurance, however, the
Conpany can point to no docunent show ng the Unions’ waiver of
their right to demand bargai ning. Absent that, the Conpany is |eft
W t hout a viable defense to the Board s ruling that it has viol ated
the Act. We nust therefore defer to the Board s concl usion that
t he Conpany’ s announced unil ateral changes to future retirees’ life
i nsurance benefits constituted a violation of the Act and,
accordingly, enforce the Board' s order insofar as it pertains to

life insurance.

3. The Uni ons’' Wi ver

Qur concl usion that the Conpany’s announced uni |l ateral changes
to future retirees’ insurance benefits affected a nandatory
bar gai ni ng subject holds equally true for the changes to life and
medi cal insurance benefits. It is in the context of the changes to
medi cal insurance benefits, however, that the Conpany’s alternative
argunent becones relevant: Even if changes in retirees’ nedical

i nsurance are properly classified as mandat ory bar gai ni ng subj ect s,
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the Unions expressly and unconditionally waived or relinquished
their right to bargain over them W agree with the Conpany t hat
the Unions did waive and relinquish their right to demand
bar gai ni ng over changes in nedical insurance. 3

To reiterate, the MOA does not nention insurance benefits of
any kind, but the Insurance Side Letter contains the follow ng
| anguage whi ch i nposes a “condition” on —nore accurately, creates

quid pro quo “consideration” for — the Conpany’s agreenent to

contribute a set percentage or doll ar anount to i nsurance prem uns,
i ncluding future increases:

an agreenent [by the Unions], as evidenced by
the Union’s [sic] acceptance, that [1l] the
matter of insurance coverage or [2] change in
the Conpany’s contribution toward the prem um
for insurance coverage of its enpl oyees shal
not be subject to bargaining or a request for
bargaining by the Union until the expiration
of the Menorandum of Agreenent, except by
mut ual consent. [Enuneration ours.]

VWhen the ALJ reviewed this cl ause, he stated,

As to the zi pper clause, * the | anguage in that

3 |n addition to the argunents di scussed above, the Conpany
al so advanced another, grounded in its rights under ERI SA to
alter the Medical Benefits Plan at wll. Because we concl ude
that the Unions waived their right to demand bargai ni ng when t hey
signed the Insurance Side Letter, we need not consider the
Conpany’ s ERI SA-based ar gunent.

3% Al'though the ALJ ternmed this provision of the |Insurance
Side Letter a “zipper clause,” and the parties have continued to
refer to it as such in their briefs and argunents, we note that
this clause, which specifically prevents bargaining over
particular topics, is quite unlike the typical zipper clause
exam ned in the case law. Typically, after a CBA has been
negoti ated and agreed on by the parties, a zipper clause is
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clause appears to preclude Respondent from
unilaterally changing the OPRB. At nost the
| anguage is anbiguous. The Board has
consistently refused to find waiver by unions

inserted to “zip up” the agreenent. As one ALJ expl ai ned, zipper
cl auses
are often inserted in | abor contracts to make sure that
there is nothing dangling and that, during the contract
term one party cannot force the other back to the
bargaining table to discuss itens that they forgot to
di scuss or which they deliberately avoi ded during
negoti ations but which fall within the broad definition
of “wages, hours, and terns and conditions of
enpl oynent . ”
Mary Thonpson Hospital, 296 NLRB 1245, 1249 (1989). The
stereotypi cal zipper clause provides:
The parties acknow edge that during the
negoti ations which resulted in this Agreenent, each had
the unlimted right and opportunity to make demands and
proposals with respect to any subject or matter not
renmoved by law fromthe area of collective bargaining,
and that the understanding and agreenents arrived at by
the parties after the exercise of that right and
opportunity are set forth in this agreenent.
Therefore, the Conpany and the Union, for the life of
this Agreenent, each voluntarily and unqualifiedly
wai ves the right, and each agrees that the other shal
not be obligated to bargain collectively with respect
to any subject or matter referred to, or covered in
this Agreenent, or with respect to any subject or
matter not specifically referred to or covered by this
Agr eenent even though such subject or matter nay not
have been within the know edge or contenpl ation of
either or both of the parties at the tinme they
negoti ated or signed this Agreenent.
GIE Automatic Electic Incorporated, 261 NLRB 1491, 1491 (1982).
When such a zipper clause is at issue, it is easy to see why one
m ght question whether the unions had granted a cl ear and
unm st akabl e wai ver of the right to bargain over a specific
matter not covered in the CBA. Here, in stark contrast, we are
not |left to wonder whether the union representatives m ght have
failed to think about nedical insurance when they penned their
signatures. Mich of the case |aw anal yzing the unions’ waiver by
means of a typical zipper clause is therefore inapposite, for
this is no typical zipper clause, despite the parties’ calling it
one.
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in situations sinmlar to the instant one.3®
The Board, in its review of the ALJ's ruling, disagreed with his
approach, and explained its preferred anal ysis:

Finding, in effect, that the zipper
clause applied to the OPRB changes at issue
here, the [ALJ] found that “the |anguage in
the zipper clause appears to preclude
Respondent from unilaterally changing OPRB.
At nost it is anbiguous.” Accordingly, the
judge found that the zipper clause did not
establish that, as the Respondent contended,
the Locals had waived their right to bargain
over the OPRB changes.

Contrary to the judge, we find that the
zi pper clause does not apply to the OPRB
changes at issue here and, on this basis, find
that the zipper clause does not evidence the
Local s’ waiver of their right to bargain over
the OPRB changes. The zipper clause, by its
ternms, contains an offer by the Respondent and
an acceptance by the Locals that covers the
enpl oyees’ nedical premuns “during the term
of the resulting [lnsurance Side Letter]
agreenent.” The announced OPRB changes,
however, are for changes that will not occur
until January 1, 2002, a date outside the term
of the side-letter agreenent. Therefore, the
announced OPRB changes are not in any way
addressed by the zipper clause. Since the
announced OPRB changes will fall outside the
termof the side-letter agreenent, the zipper
clause contained in the side-letter agreenent
cannot constitute a clear waiver of the
Local s’ right to bargain over those changes.
Therefore, the zipper clause does not permt
the Respondent to namke the OPRB changes at
issue here wthout bargaining wth the
Local s. 3

3 M ssi ssippi Power, 332 NLRB No. 52 (2000), 2000 W
1504672, at *11 (citing Exxon Research & Engineering Co., 317
NLRB 675 (1995); T.T.P. Corp., 190 NLRB 240, 244 (1971)).

3 1d. at *4.
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Thus the Board construed the Insurance Side Letter in such a way
that its “termi —which is coextensive with the term of the MOA

conprises boththe initial three-year termand all annual renewal s,

which clearly could have (and, for all we know,  mght have)

prol onged the termof the MOA, and thus the | nsurance Side Letter

beyond January 1, 2002 —defines not only the tinme during which

bargaining is foreclosed on the enunerated topics, but also the

time during which the Conpany’ s unil ateral changes nust take effect

if the Unions’ relinquishnment of bargaining rights is to apply.
Not hing i n the | anguage of the Insurance Side Letter supports
the Board s construction. As a tenporal elenent, the termof the
| nsurance Side Letter addresses two things, and two things only:
It states first that “during the termof the resulting agreenent
[the Conpany] will continue to pay seventy percent of the cost of

group nedi cal insurance coverage...,” and second, that, as we have

enphasi zed, the “matter[s] of insurance coverage or change in the

Conpany’s contribution toward the premuni will not be subject to
bargaining or a request for bargaining by the Unions “until the
expiration of the [MM].” (Enphasi s added.) Plainly, the

Conpany’ s contribution conm tnent, on the one hand, and t he Uni ons’
relinqui shnent of any right to insist on bargaining for (1)
increases in the Conpany’s contributions and (2) wunilateral
coverage changes by the Conpany, on the other hand, are the only
matters that are cabined wthin the term of the Insurance Side
Letter. The Board inpermssibly stretches the |anguage of the
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| nsurance Side Letter to construe the express termof the agreenent
as containing not only a tenporal noratorium on bargaining, but

also a tenporal limt on the effective date of the changes over

whi ch bargaining is forecl osed. Yet the date on which any Conpany-
decl ared change is to take effect is sinply irrelevant. The Board
m sconstrued the contract when, fromthe whole cloth, it created a
an effective-date tenporal elenent in the Insurance Side Letter
If allowed to stand, such an interpretation would produce the
anomal ous result of telling the Conpany, “If you want to nmake a
change in coverage that negatively affects enpl oyees who are union
menbers, you nust make such changes effective now (i.e., start the
pain i medi ately) rather than postponing it for seven years.”
Differingwith the Board’ s contractual interpretation, we hold
that the Unions expressly, <clearly and unm stakably waived
bargaining on the changes in the Medical Benefits Plan that are
here at issue. In essence, the Unions agreed that the Conpany
could nodify coverage or termnate that plan altogether, but
neither expressly nor inplicitly limted that concession to
nodi fications or termnations wth current effective dates.

Rat her, the Conpany was free to nake such changes effective as of

any tinme during the continued existence of this particular CBA

whi ch, through a series of automatic renewals, could extend past

January 1, 2002. 3%

38 Again, the question is not before us, but the converse of
this proposition is that if the CBA should term nate before the

28



We are aware, as the Board rem nds us, that as a general rule,
appel l ate courts are constrained to give consi derabl e deference to
the Board’' s determ nations on the i ssue of waiver. Qur disapproval
of the Board' s waiver determ nation here is prem sed, however, on
basic principles of |abor contract construction, over which we
conduct de novo review®*® and with respect to which we need accord
no deference to the Board' s determ nation.? In reaching a
conclusion different fromthe Board' s with respect to waiver, we
get there by correcting the Board’ s m sconstruction of the plain
| anguage of these |I|abor contracts, which is our special

prerogative, not the Board’s.

prospective effective date of the changes, then perforce, they
woul d be of no effect unless incorporated in the successor CBA or
group nedi cal insurance plan, or both.

3 BP Anpbco Corp. v NLRB, 217 F.3d 869, 873 (D.C. Cir. 2000)
(“Because the courts are charged with devel oping a uniform
federal |aw of |abor contracts under section 301 of the Labor
Managenent Relations Act...., we accord no deference to the
Board’'s interpretation of |abor contracts.”) (quoting NLRB v.
United States Postal Service, 8 F.3d 832, 836 (D.C. Cr. 1993));
United States Postal Service, 8 F.3d at 837 (“In a case such as
this one,...the resolution of the refusal to bargain charge rests
on an interpretation of the contract at issue.... Normally,
under federal |abor |aws, arbitrators and the courts, rather than
the Board, are the primary sources of contract interpretation.”).
We acknow edge, of course, that our reviewis for clear error
only when a contract is anbi guous, because such review inplicates
questions of fact. Determ nation of whether a contract is
anbi guous is a question of |aw, however, which we review de novo.
Li kewi se, interpretations of unanmbi guous contracts, such as the
one presently before us, also present questions of |aw, subject
to de novo review. See Stinnett v. Colorado Interstate Gas Co.,
227 F.3d 247, 254 (5th G r. 2000).

40 BP Anpbco, 217 F.3d at 873.
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Nei t her does our construction require an inpermssibly
“expansive” reading of the contracts, which is how the Board
classified the Conpany’s |ike reading. None disputes that the
parties reached the Insurance Side Letter agreenent follow ng
negoti ations, so that any argunent suggesting that the Unions
wai ver of a statutory bargaining right was unwitting is forecl osed
by the facts. Neither do we need to infer any ternms to reach our
conclusion; rather, we sinply correct the Board’s own erroneous
inference of provisions (the limt mstakenly inposed on the
effective date of changes about which bargai ning was forecl osed)
and rely on the clear and unanbi guous | anguage of the contract,
whi ch uses the co-extensive tine spans of the MOA and the | nsurance
Side Letter to define only the termof (1) the Conpany’s agreenent
to maintain the level of premum contribution while health
I nsurance coverage continues, and (2) the Unions’ surrender of any
bargai ni ng ri ght over prem uns and coverage. W discern nothing in
the agreenents, either explicit or inplicit, about when otherw se
perm ssi bl e Conpany changes can or cannot take effect.

The thrust of our conclusion that the “condition” in the
| nsurance Side Letter constituted a waiver should be obvious: The
right to bargain over the “matter of insurance” was the right
explicitly relinquished by the Unions when they signed the
| nsurance Side Letter in exchange for a guaranteed | evel of prem um
contributions fromthe Conpany for as |ong as the MOA and Conpany-
sponsored group nedical insurance continued in existence. When
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viewed in the light of the pellucid | anguage of the Insurance Side
Letter, therefore, the Unions’ “request for bargaining” over the
changes in retirees’ nedical insurance benefits —indisputably a
“matter of insurance” —— before “the expiration of the [MA],”
flies in the face of the parties’ express agreenent. As a result,
the Conpany was justified in refusing to heed the Unions’ request
to bargain over those prospective OPRB changes affecting health
i nsurance, decl ared by the Conpany during the termof the | nsurance
Side Letter and the MOA

O course, the Insurance Side Letter did give the Unions an
alternative course of action which they did not take. Li ke the
MOA, the Insurance Side Letter, states that “[t]he party desiring
to change or termnate the agreenent after the expiration of the
[ MOA], nust notify the other party in witing at |east sixty (60)
days prior to August 16 of the year in which such term nation or
changes are desired, stating in the notice the nature of the
changes desired.” The Conpany announced the prospective OPRB
changes on April 21, 1995, and the then-current termof the MOA was
scheduled to expire on August 16, 1995. Not hi ng prevented the
Uni ons from notifying the Conpany, in witing, by or before June
15, 1995 —or, for that matter, June 15 of any subsequent plan
year before the one comrenci ng August 16, 2001 —of their desire
not to have the MOA and the Insurance Side Letter agreenent renew
automatically. But the Unions cannot have it both ways: They
cannot allow the MOA — and thus the Insurance Side Letter
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Agreenment —t o conti nue bei ng extended fromeach August 16 to the
next and, at the sane tinme, seek to bargain about that which they
have waived the right to bargain over for the duration of those
agr eenent s.

4. The Conpany’'s Unilateral Change of Retirees’ NMedical

Benefits

The Board advances that even if, through the Insurance Side
Letter, the Unions did waive their right to bargain, that waiver
did not give the Conpany carte blanche to nmake unil ateral changes
to future retirees’ nedical benefits. In its brief, the Board
ar gues:

Accordingly, even if the Conpany were correct

in asserting that the zipper clause precluded

a union request to bargain over nedica

insurance matters, the zipper clause also

woul d, as a threshold nmatter, have precluded

the Conpany from unilaterally altering the

ternms of nedical insurance in the first place.
Not only does this non-sequitur voice flawed logic, it is directly
contradi cted by the clear wording of that agreenent.

We acknow edge that a waiver of bargaining nust be clear and
unm st akabl e before it can be used to defend against an unfair
| abor practice charge of refusing to bargain; and, too, we are
aware that there nust be anple evidence show ng that the waiver
actually covers the matter at issue. Here, there is express

wai ver, clearly and unm stakably articulating that the identified

topi cs —coverage and prem uns on nedi cal insurance —*shall not
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be subj ect to bargaining or a request for bargaining by the Union.”
Moreover, the agreenment in which the waiver is found is titled
“Goup Medical Insurance Agreenent,” and the waiver expressly
precl udes bargaining on the “matter of insurance.” This supports
incontrovertibly the factual determ nation that the specific topic
at issue (the Conpany’s future contributions to nedical insurance
benefits of future retirees and the extent and exi stence of their
coverage) is within the topic covered by the instant waiver.

That there has been a waiver, and that the waiver covers the
contested matter, nust therefore be accepted. It is the effect of
the waiver that the Board would put at issue in its alternative
argunent. The Board appears to perceive that the only effect a
wai ver can have is to renove the Unions’ right affirmatively to
propose changes to nedi cal insurance. That is only one side of the
coin, however; the other, inseparable side of that sanme coinis the
enpl oyer’ s right to nmake unil ateral changes w t hout bei ng obli gated
to bargain with the Unions first. In its review of the ALJ' s
ruling in the instant case, the Board betrayed its own
under st andi ng that these would be concomtant results of a finding
of wai ver:

Since the announced OPRB changes wll fall outside
the termof the side-letter agreenent, the zipper
clause contained in the side-letter agreenent
cannot constitute a clear waiver of the Locals
right to bargain over those changes. Therefore

t he zi pper cl ause does not permt the Respondent to
neke the OPRB changes at issue here wthout
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bargaining with the Local s.*
The unspoken assunption, of course, is that if the Board had found
wai ver, it, too, woul d have concl uded that the Conpany was free “to
make the OPRB changes at issue here wi thout bargaining with the

Locals.” Simlarly, Pepsi-Cola Distributing Co., a case on which

the Board relies, repeatedly bespeaks the understanding that a
party, through waiver, relinquishes “the right to be consulted
concerning unilateral changes.”* Thus, we understand that once a
cl ear and unm st akabl e wai ver concerning the matter at issue is
found, the effect of that waiver is not only to foreclose the
Uni ons’ right to request changes and denand bar gai ning, but also to
eschew any obligation of the enployer to bargain before nmaking
uni | ateral changes of the kind reserved.

This conclusion is further supported by the facts of the
i nstant case, in which the unilateral change at i ssue was made with
respect to a benefit that the Conpany furnishes gratuitously and
which, by its own terns (and consistent with ERI SA), never vests.
As enphasi zed at the outset of this opinion, the Medical Benefits
Plan expressly provides that neither enployees’ nor retirees’
medi cal benefits ever vest and that the Conpany reserves the right
unilaterally to anend coverage or termnate it altogether. This

conports with ERISA' s provision that exenpts enployee welfare

41 M ssi ssippi Power Co., 332 NLRB No. 52 (2000), 2000 WL
1504672, at *4 (enphasis added).

42 241 NLRB 869, 869 (1979).
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benefit plans from that law s vesting requirenents.* Thus, if
anything were to obligate the Conpany to continue the retirees’
medi cal insurance coverage or to maintain the type or terns of the
coverage (thereby negating the Conpany’s unil ateral power to do so
despite the express reservation in the Medical Benefits Plan
itself), it would have to be found in sone other docunent.

The MOA, as we have noted, does not nention nedical benefits
at all and therefore cannot conceivably be the source of any
countervailing obligation on the Conpany’s part not to change
medi cal insurance benefits unilaterally. That | eaves the |Insurance
Side Letter as the only possible source of such a countervailing
Conpany obligation. The Insurance Side Letter, however, |ocks the
Conpany into only one obligation with respect to group nedica
i nsur ance: the level of the Conpany’s contribution to prem uns
incurred during the termof the Side Letter Agreenent. Therefore,

by deductive reasoning (inclusio unus est exclusio alterius), al

ot her aspects of the Medical Plan —fromthe furnishing of nedical
insurance vel non to the adjustnent of discrete terns of the
selected insurance plan — remain subject to the Conpany’s
unfettered, unilateral control. In sum under the Medical Benefits
Pl an, the Conpany had the right to nmake the changes to retirees’

medi cal insurance benefits unilaterally and to make themeffective

on any current or future date that it chose; and no other docunent,

43 See 29 U.S.C. 8 1051(1).
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including the Insurance Side Letter, dimnished or otherw se
affected this right.

Despite such reasoni ng, which gives effect to the reservation
of rights language in the Mdical Benefits Plan, the Board has
taken the position that this clause should not be read to validate
t he Conpany’s unil ateral changes because the Unions did not accede
to those provisions, the Mdical Benefits Plan having been
“unilaterally pronul gated” by the Conpany. In support of this
contention, the Board asserts that the Medical Benefits Pl an woul d
need to have been incorporated into the MOA, such that the parties
clearly bargained with respect to it, before the reservation of
rights clauses could be given effect. Not only is this sort of
reasoni ng unsound, it is at |east arguable that when the Mdica
Benefits Pl an was adopted by the Conpany it was i ndeed i ncor por at ed

into the MOA ipso facto by the provisions of the pre-existing

| nsurance Side Letter. More to the point, we find internally
inconsistent the Board' s statenent that the nedical insurance
benefits are mandatory subjects of bargai ning but that the Unions
are free to disregard sone of the express terns of the very
docunent that grants and defines those very benefits.

First, it is quite conceivable that the I nsurance Side Letter
served to incorporate the Medical Benefits Plan into the MOA. The

Board asserts, citing Jeniso v. QOrark Airlines, Inc. Retirenent
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Plan for Agent and Cderical Enployees,* that a “nere nentioning”

of nmedical insurance does not suffice to incorporate a nedica
benefits plan. W do not dispute this proposition; we do take
serious exception, however, with the Board s characterization of
the Insurance Side Letter, which (1) addresses only nedica
insurance matters, (2) results in an agreenent entitled “Goup

Medi cal | nsurance Agreenent,” and (3) is physically appended to and
printed with the MOA, as a “nere nentioning” of nedical insurance.
Any obj ective reading of that contract refutes such trivializing.

Additionally, the Board' s assertion that the |Insurance Side
Letter “fails even to nention the [Medical Benefits] Plan” is, on
these facts, scant support for the Board s further argunment agai nst
i ncorporation —that “there is no evidence that the Unions have
voluntarily ‘exercised their bargaining right.” "% First, except
in the nost hypertechnical sense, that statenent is just plain
wrong: The Insurance Side Letter contains the words “G oup Medi cal
| nsurance Agreenent” in boldface print imediately before the
signatures of the Unions’ representatives. Moreover, it unduly
stretches credence to i magi ne that in the course of bargaining over
the Conpany’s contribution to nedical insurance premuns, the

Uni ons were sonehow precluded from bargai ning over the matter of

medi cal insurance generally. Regardl ess of whether they m ght have

44187 F.3d 970, 973 (8th GCr. 1999).

45 Respondent’s Brief at 36, citing Departnent of Navy v.
FLRA, 962 F.2d 48, 57 (D.C. Cr. 1992).
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succeeded, the Unions could have sought — bargained for — a
commtnent from the Conpany not to termnate or anend the then-
current or any future nedical benefits during the termof the MOA,
thereby limting the unilateral reservation of rights clauses.
That they failed to do so or were unsuccessful, as the case may be,
does not nean that the Insurance Side Letter (which deals only with
medi cal i nsurance benefits) did not incorporate generically the
t hen-present and all future nedical insurance plans that define the
scope of those benefits. Finally, the Insurance Side Letter could
not possibly have referred to the Medical Benefits Plan by nane:
As the Board knows only too well, that particular plan did not even
go into effect until March 1, 1993, the cal endar year foll ow ng the
one in which the MOA and | nsurance Side Letter were forned. In
sum because nedi cal benefits were substantially nore than “nerely
mentioned” in the Insurance Side Letter, and because the Medi cal
Benefits Plan defines those benefits, it is only logical to
concl ude that the Conpany’ s nedi cal i nsurance pl an was i ncor porated
by reference into the MOA by the Insurance Side Letter.

But even if the Medical Benefits Plan were not incorporated by
reference, we cannot disregard the fact that the Board prem ses its
entire unfair |abor practice charge, as it nust, on the contention
that future retirees’ nedical insurance benefits are a nmandatory
subj ect of bargaining because they fall wthin the category of
“wages, hours, and other terns and conditions of enploynent.” As
our earlier general discussion of OPRB changes denonstrates, we
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accept this proposition.“® | f nmedical 1insurance benefits are
mandatory subjects of bargaining, however, these terns and
condi tions of enploynent nust be defined by the Medical Benefits
Pl an, the only docunent that describes them and it is none other
than the Medical Benefits Plan that gives the Conpany the power
unilaterally to anend or term nate the benefits specified init.?
It is irreconcilably inconsistent to argue that nedical insurance
benefits, which are identified and delimted solely by the Mdi cal
Benefits Plan, are a nmandatory bargaining subject when such an
argunent suits the Unions or the Board, but to insist that specific
provi si ons of the docunent defining these very benefits need not be

enforced when the Conpany is the one attenpting to do so. The

46 See also WW Cross & Co., Inc., 174 F.2d 875, 878 (1st
Cir. 1949) (establishing that “the word ‘wages’ in...the Act
enbraces within its neaning direct and i nmedi ate econom ¢
benefits flow ng fromthe enploynent relationship[, and] covers a
group i nsurance prograni); Shane Felter Industries, 314 NLRB 339,
346 (asserting that “[a] health insurance plan is a benefit
constituting a termand condition of enpl oynent whether
establ i shed pursuant to a collective-bargai ning agreenent or
not”).

47 As noted above, see supra note 4, we do not nean to
suggest that, absent the Insurance Side Letter, the Unions woul d
not have had the right to seek to bargain over any unil ateral
changes in nedical benefits nade by the Conpany pursuant to the
provisions in the Medical Benefits Plan. W only enphasize that
the Medical Benefits Plan describes all of the attributes of the
“termof condition of enploynent” of nedical benefits. Having
wai ved the right to seek to bargain over the “mtter of
i nsurance,” in the Insurance Side Letter, the Unions may not pick
and choose which attributes of the nedical benefits their waiver
reaches.
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dissent in T.T.P. Corp.“* addressed this incongruity succinctly:

The Trial Examner correctly found that the
Retirenment I ncone Plan was not physically part
of the collective-bargaining agreenent[, and]
further stated that, “The Plan had been in
exi stence for years and had becone an i ntegral
part of the existing conditions of enploynment
on which the enployees had a right to rely.”
The Respondent convincingly argues, however,
that it is inpossible legally to justify the
Trial Exam ner’s reasoning that, on one hand,
the clauses of the Plan providing benefits for
enployees are a vested and expected right
governed by those provisions in the Plan,
while on the other hand disavowing the
“troublesone” termnation clause found in
article I Xwhich is as nuch a part of the Plan
as are any of the benefit clauses.*

We too reject the Board' s attenpt to “cherry pick” the particul ar
provi sions of the Mdical Benefits Plan, choosing to advert to
those that work for it while ignoring those that do not, as
evi denced by the Board s effort to cast nedical insurance benefits
as mandatory subjects of bargaining, on the one hand, while
denyi ng, on the other hand, that the Unions had acqui esced in the
Conpany’s reservation of rights <clauses in the selfsane,
gratuitously-offered Pl an.

To summari ze, then, our response to the Board’' s assertion that
any wai ver by the Unions of their right to bargain over the “matter
of insurance” did not give the Conpany free rein to nake

prospectively effective unilateral changes in future retirees’

48 190 NLRB 240 (1971).

49 1d. at 241 (Chairnman Ml ler, dissenting) (enphasis
added) .
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medi cal benefits is this: It is accepted, even by the Board
itself, that there are two concomtant effects of waiver. One
effect is that the Unions relinquish their right to denmand
bargai ning on prem um contributions and coverage changes by the
Conpany, which are the express subjects of the waiver. The second
effect of waiver is that the Conpany can nake unil ateral changes
(other than reducing its premumcontributions) relating to those
subj ects without any obligation to bargain with the Unions before
meki ng them Next, the Conpany had the right to neke the
uni | ateral changes at issue because such changes affect benefits
furni shed gratuitously by the Conpany under a plan that is subject
to no limtations except those spelled out in the Insurance Side
Letter, and then only as to the | evel of the Conpany’s contribution
to premuns. And last, in answer to any contention that the Unions
must have acceded to the reservation of rights |anguage in the
Medi cal I nsurance Plan before that reservation could be given
effect, we answer first that it is entirely possible that the
| nsurance Side Letter incorporated the Medical Benefits Plan
(including its reservation of rights clause) into the MJA and
second, that the Board, which argues so strenuously in favor of
these benefits being mandatory bargaining subjects, is poorly
positioned to take issue with particul ar provisions of the Mudical
Benefits Plan that define these very benefits.
I11. Conclusion
The Conpany’s challenge to the Board' s order, insofar as it
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pertains to announced unil ateral changes to future retirees’ life
i nsurance benefits, fails. The Board' s determ nation that future
retirees’ life insurance benefits constitute a mandatory subj ect of
bargaining is a reasonably defensi ble construction of the Act, and
t he Conpany can point to no defenses, contractual or otherw se, for
its violation of the Act. The Conpany’s petition with respect to

life insurance benefits is therefore deni ed, and enforcenent of the

Board’s order, insofar as it pertains to life insurance, is
gr ant ed.
As for nedical insurance coverage, however, the Unions

expressly and unanbi guously wai ved their right to bargain over any
changes. That waiver by its nature includes (or, at least fails to
excl ude) prospective changes to nedical insurance benefits of
future retirees, including at |east potentially sone currently
active enpl oyees of the Conpany. As the Conpany was thus justified
inrefusing to bargain over the matter, the Conpany’s petitionwth
respect to nedical insurance benefits is granted, that portion of
the Board's order is set aside, enforcenent of the Board s order
insofar as it pertains to nedical insurance is denied, and the case
is remanded to the Board for entry of appropriate orders consi stent
with this portion of our opinion.

PETI TI ON GRANTED | N PART AND DENI ED | N PART; CROSS- PETI TI ON DENI ED
| N PART AND GRANTED | N PART; ORDER PARTI ALLY SET ASI DE; and CASE

REMANDED wi th i nstructions.

42



43



