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February 27, 2002
Before JOLLY and PARKER, Circuit Judges, and MLLS," District
Judge.
ROBERT M PARKER, Circuit Judge:
Def endant s- Appel | ants Johnson Mobile Hones and WIliam P.
Johnson (“Defendants”) appeal the district court’s refusing to

set aside the jury's award of punitive danmages as not supported

by the evidence or to remt as constitutionally excessive. They

" District Judge of the Central District of Illinois, sitting
by desi gnati on.



al so argue that Plaintiffs’ claimfor intentional breach of
contract agai nst Johnson nust fail as a matter of law. W
conclude that the evidence in this case supports the jury’'s
awar di ng punitive damages, but we agree that the anount awarded
is constitutionally excessive. W therefore reverse in part the
district court’s denial of Defendants’ notion for judgnent as a
matter of law and remt the jury' s punitive damages award. In
all other respects, we affirm
BACKGROUND

This case arises fromEl nora Watson’ s aborted purchase of a
nmobi | e honme from Johnson Mobil e Hones, a M ssissippi conpany with
its principal place of business there. Watson, a resident of
Al abama, appeared on Defendants’ lot in Meridian, M ssissippi,
and agreed to buy a nobile home for $22,995, to be financed over
a nunber of years. The purchase required a credit application
and a deposit of $4,000. Under the terns of the witten purchase
agreenent, if the financing conpany refused Watson’s application
she was entitled to the immedi ate return of her deposit. |If she
was approved yet did not go through with the purchase, however,
she woul d forfeit the $4,000. Witson’s daughter, Mchelle,
cosi gned the application and provi ded the deposit.

Several days |later, Watson | earned that her application had
been rejected. About the sane tinme, Johnson Mobil e Hones’

sal esman Dani el Johnson called Mchelle to see if she would be



willing to pay another $3,000. This concession, along with
several others, was necessary to neet the financing conpany’s
requi renments in |ight of Watson’s poor credit history. After
considering the new deal for two days, Watson and M chel |l e went
to Defendants’ lot to get their deposit back. The conpany
refused to returnit. A few days later, Watson’s son tried to
secure return of the deposit, but he too was unsuccessful. A
third attenpt was made, this tinme by Mchelle wth Watson’'s
daughter-in-law. At the lot, Mchelle confronted Bill Johnson,
co-owner of Johnson Mbile Hones, who refused to return the
deposit, telling Mchelle “to go get herself a | awer.”

Watson filed suit in Alabama state court, nam ng Johnson
Mobi | e Hones, Johnson Mobile Honmes of Al abama, Inc., and Bill and
Dani el Johnson as defendants. The suit was renoved to federal
district court, the Al abama conpany havi ng been di sm ssed, and
was thereafter transferred to the Southern District of
M ssissippi. The case proceeded to trial, during which the jury
heard evi dence of 45 other applicants whose deposits were al so
forfeited. At the end of evidence, the jury was charged on three
theories of recovery: intentional breach of contract, fraud, and
conversion. The jury found Bill Johnson and Johnson Mbbil e Hones
Iiable on each theory, but found Daniel Johnson not responsible.
Wat son was awar ded $4, 000 in actual damages and $700,000 in
punitive damages. Defendants’ subsequent notion for judgnent as

a mtter of law or newtrial and for remttitur was deni ed.

-3-



On appeal, Defendants argue that the evidence is
insufficient to sustain an award of punitive damages and furt her
that the anount awarded cannot w thstand constitutional scrutiny.
Def endants al so argue that the district court’s subm ssion of a
general verdict formmay have permtted the jury to find Bil
Johnson responsi ble for intentional breach of contract, a finding
t hat cannot be sustai ned because Johnson was not hinself a party
to the purchase agreenent.

DI SCUSSI ON
| .

When reviewing a district court’s refusal to set aside an
award of punitive damages, we will reverse only upon determ ning
that “no legally sufficient evidentiary basis” exists for making
such an award, the sanme standard applied by the district court in
the first instance. See FED. R Cv. P. 51(a)(1); Wallace v.

Met hodi st Hosp. Sys., 271 F.3d 212, 218-19 (5th Gir. 2001).

Under M ssissippi |aw, punitive damages may be had for each of
the three theories of recovery submtted in this case. To
sustain an award of punitive danmages for intentional breach of
contract, “the plaintiff nust prove by a preponderance of the

evi dence that the defendant acted with (1) nmalice or (2) gross
negli gence or reckless disregard for the rights of others.” See
Par acel sus Health Care Corp. v. Wllard, 754 So. 2d 437, 447
(Mss. 2000). Meeting this burden requires proof of “an
intentional wong, insult, or abuse” or *“such gross negligence as
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constitutes an i ndependent tort.” See id. “[(rdinary torts,

t he product of forgetful ness, oversight, or the like, do not rise
to the heightened | evel of an independent tort.” Andrew Jackson
Life Ins. Co. v. WIllianms, 566 So. 2d 1172, 1187 (M ss.
1990) (i nternal quotations omtted). Conversion and fraud,

Wat son’ s other theories of recovery, are independent torts. See
West v. Conbs, 642 So. 2d 917, 921 (M ss. 1994) (conversion);
Andrew Jackson, 566 So. 2d at 1187 (fraud). Thus, Watson’s
provi ng Def endants’ perpetrated conversion or fraud wll also
establish an i ndependent tort, which in turn is needed to sustain
an award of punitive damages for breach of contract.

Showi ng fraud or conversion will not by itself secure an
award of punitive damages, however. Not all independent torts
are commtted with malice, gross negligence, or reckless
di sregard for the rights of others.! This precept goes with the
rule that punitive damages are di sfavored under M ssissippi |aw
and are reserved for extrene cases and even then should be
narromy applied. See Tideway G I, 431 So. 2d at 460 n.1. Thus,
the propriety of awardi ng punitive damages in this case depends

on our concluding that there is a sufficient evidentiary basis to

. See Boling v. A-1 Detective & Patrol Serv., Inc., 659 So.
2d 586, 589 (M ss. 1995)(“Though fraud is frequently an
i ngredient of an award of punitive damages, it is clear from our
cases that nore is required.”)(internal quotations omtted);
West, 642 So. 2d at 921 (concluding that the evidence was
sufficient to support finding that defendant was responsible for
conversion but not that his conduct warranted punitive damages).
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find that Defendants (1) commtted an i ndependent tort and (2) in
so doi ng perpetrated conduct that shows nalice, gross negligence,
or reckl essness. Because Defendants do not challenge the jury’'s
finding each responsible for fraud and conversion, we | ook only
for evidence of the latter el enent.

The jury heard that conpared to the 45 other applicants who
forfeited their deposits during a seven-year period, Watson’s was
excessive. Wth the exception of one other anounting to $3, 100,
Wat son’ s deposit was eight times the next highest ($500) and over
25 times the average ($154). Further, and renenbering that what
she paid was essentially an application fee, not a down paynent,
the anobunt was 17 percent of the nobile hone’s purchase price.
Wat son clains that requiring such an anount just to nmake an
application is indefensible; she alleges that not returning the
paynment imedi ately after the application was refused is gross
m sconduct. Defendants attenpt to justify their actions by
argui ng that the finance conpany had nade an “initial conditional
acceptance” of her application, and that therefore Watson was not
entitled to the return of her deposit. Defendants |eave out that
the conditions of the acceptance included Watson’ s payi ng an
addi tional $3,000, nmeking nore paynents at a higher interest
rate, and agreeing to an arbitration provision. These terns are
hardly “nore favorable” to Watson, as Defendants contend.
Defendants’ also tried to tie Watson to a third deal, offering

her a $4,000 “credit” toward the purchase of a different, |ess

- 6-



expensi ve nobile hone. Never once did Defendants offer to return
Wat son’ s deposit, despite Watson’s and her famly' s severa
requests. Viewing this evidence, we conclude that it readily
provides a legally sufficient basis for upholding the jury’s
awar di ng punitive damages in this case.
1.

We review de novo a challenge to the constitutionality of
the size of a punitive damages award. See Cooper Indus., Inc. v.
Leat herman Tool Goup, Inc., 121 S. C. 1678, 1683 (2001). The
i nposition of punitive damages under state |law is constrai ned by
the Ei ghth and Fourteenth Amendnents, the first proscribing
excessive fines and cruel and unusual punishnent, the second
maki ng grossly excessive puni shnents unl awful under its Due
Process Clause. See id. at 1684. In BMWNWof North Anerica, |nc.
v. CGore, 517 U S. 559, 575-86 (1996), the Suprene Court
articulated three factors that courts should consider in
determ ni ng whet her an award of punitive danages is
constitutionally excessive. They are “the defendant’s
reprehensibility or culpability; the relationship between the
penalty and the harmto the victimcaused by the defendant’s
actions; and the sanctions inposed in other cases for conparable
m sconduct.” Cooper, 121 S. . at 1684-85 (citations omtted).
We consider each factor in turn

“Per haps the nost inportant indiciumof the reasonabl eness

of a punitive danages award is the degree of reprehensibility of
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t he defendant’s conduct.” BMAN 517 U S. at 575.
Reprehensibility depends on the nature of the conduct itself and
the context in which it occurred. Reprehensibility does not ask
whet her Defendants’ conduct warrants puni shnment; we have al ready
determ ned that there is sufficient evidence to conclude that it
does. Instead, the first BMNfactor is concerned wth where

Def endants’ conduct fits on a scal e of outrageousness. Conduct

i nvol ving violence or threats of violence is obviously nore
shocki ng than that which causes only economc harm See id. at
575-76. Simlarly, trickery and deceit are nore deserving of
sanction than nere negligence. See id. at 576. And a wong that
is part of larger pattern of m sconduct is nore bl ameworthy than
a single, isolated nal feasance. See id. 576-77. W are also

m ndful that taking advantage of sonmeone who is relatively
unsophi sticated or financially vulnerable is particularly
deserving of rebuke. See id. at 576.

As we di scussed above, there is substantial evidence to
support an award of punitive damages in this case. Preying on
the relatively unsophisticated, charging an exorbitant deposit,
refusing to return the deposit once the application was rejected,
using the $4,000 to west a better deal--each is an exanple of
the sort of conduct that supports a punitive danages award. At
the sane tine, however, we see evidence that sonewhat mtigates

Def endant s’ bl amewort hi ness. First, we cannot conclude that the
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practice of requiring a reasonabl e, nonrefundable application fee
for purposes of processing a | oan application is untenable.
Second, we see no evidence that Defendants required other
deposits approaching the anount paid by Watson in this case.
Third, the jury heard that the vast majority of applicants,
nunbering over two thousand, either went through with the
purchase or were returned their deposits upon refusal by the
financing conpany. W also note that there was no evi dence of
physi cal abuse or enotional suffering, Watson’s damages havi ng
arisen solely as the result of economc injury.

The second BMWNfactor | ooks at the rati o between punitive
damages and actual or potential harmto plaintiff. 517 U S. at
580. There is no particular disparity between punitive and
actual damages that will automatically result in our declaring a
punitive damages award unconstitutional. See id. at 582-83.
Nevert hel ess, conparing punitive damages w th actual harm gives
us an idea whether the size of the award is suspect. See id. at
583. Here, the ratio between actual damages (%$4,000) and
puni tive damages ($700,000) is 175:1, a disparity not near the
500:1 figure in BMNVcal | ed “breathtaking,” but very great
nonet heless. Plaintiff asks that we mtigate the difference by
i ncluding the potential harmto each of the 46 applicants whose
deposits were forfeited. BMNsuggests that a court shoul d

aggregate the actual and threatened harm suffered not only by the
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plaintiff but also by individuals simlarly situated. See id. at
582. As we said before, however, we cannot concl ude that
charging a nonrefundabl e application fee is unlawful or otherw se
inproper. But even if we did include the anobunts forfeited by
the 45 other applicants in our calculus, their smallness would
fail to substantially I essen the disparity between actual and
punitive damages. The ratio in that case woul d be approximately
50: 1.

We | ast consider the penalties provided under state |aw for
conparabl e m sconduct, the third BMVNfactor. O particular
rel evance here are state statutes punishing perpetrators for
conduct simlar to Defendants’, for the Suprene Court has
directed that we “accord substantial deference to |legislative
j udgnent s concerni ng appropriate sanctions for the conduct at
issue.” BMW 517 U.S. at 583 (internal quotations omtted).
M ssi ssippi’s Consunmer Protection Act, which proscribes a host of
deceptive trade practices, see Mss. CobE ANN. 8 75-24-5(2)(a)-
(1)(1972 & Supp. 2001), inposes a civil penalty of up to $10, 000
for each violation, id. 8 75-24-19(1)(b). The Act al so provides
that its violation is a m sdeneanor for first-time offenders, who
are subject to $1,000 fine, and a felony for third-tinme and
subsequent of fenders, who are subject to a fine between $1, 000
and $5, 000 and between one and five years’ inprisonnment. 1d. §

75-24-20. W view these provisions as inposing relatively severe
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penalties on those who take unfair advantage of consuners.? At
the sane tine, we note that the penalty for single-incident
of fenders is small conpared to the sanction inposed agai nst
Def endants in this case. In BMN the Court found that Al abama’s
consuner protection |law did not give adequate notice that a
single offense of fraud m ght subject defendant to a nultimllion
dollar penalty. 516 U S. at 584. Likew se, we conclude that in
this case M ssissippi’s statute could not have nade Defendants
aware that their acts of fraud, conversion, and intentional
breach of contract would result a penalty anounting to 175 tines
actual damages.

Viewi ng the record against the yardsticks articulated in
BMAN we conclude that the size of punitive danages award in this
case nmakes it constitutionally infirm Again, the wongful ness
of Defendants’ conduct cannot be gainsaid. But we do not see a
pattern of mal feasance on their part, nor did Defendants act in
such a way that Watson’s health and safety were put at risk. W

therefore conclude that remttitur is required. See Rubinstein

2 Cf. LA Rev. STAT. ANN. (1987 & Supp. 2002) § 51:1401, et seq.
(Louisiana’s Unfair Trade Practices and Consuner Protection Law);
id. 8 51: 1409(A) (“If the court finds the unfair or deceptive
met hod, act or practice was knowingly used . . . the court shal
award three tines the actual damages sustained); Tex. Bus. & Cov
CooE ANN. 8 17.41, et seq. (1987 & Supp. 2002) (Texas' s Deceptive
Trade Practices-Consuner Protection Act); id. 8
14.50(b) (1) (permtting a maxi num award of three tines econom c
damages upon a finding that defendant’s conduct was commtted
intentionally). Neither the Louisiana nor the Texas | aw provi des
for crimnal penalties.
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v. Adm nistrators of the Tul ane Educ. Fund, 218 F.3d 392, 409
(5th Gr. 2000)(ordering remttitur). W remt punitive damges
to $150, 000, concluding that this amount is the maxi num we coul d
sustain in this case. See Seidman v. Anerican Airlines, Inc.,
923 F.2d 1134, 1141 (5th Cr. 1991). It is an anount, though
still very high, that honors both the jury s well-supported
findi ngs regardi ng Defendants’ conduct and the constitutional
standards articulated in Cooper and BMWN
L1l

A general verdict form while not favored, will not result
in reversible error so long as there was sufficient evidence to
support each theory of recovery put to the jury. See Nowell v.
Uni versal Elec. Co., 792 F.2d 1310, 1312 (5th Cr. 1986).
Johnson argues that of the three theories submtted to the jury,
on only two could he have been found |iable--fraud and
conversion. On the third claim-intentional breach of contract--
Johnson contends that he cannot because he was acting as an agent
for Johnson Mbile Homes and was not hinself a party to the
contract. To begin with, Johnson never objected to the district
court’s subm ssion of a general verdict form indeed, in his own
proposed jury instructions he submtted such a form Nor did
Johnson object to the Court’s charging the jury on his liability
for intentional breach of contract. H s failure to object neans

that we nust sustain the jury’s verdict unless plain error is
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evident. See Nero v. Industrial Mlding Corp., 167 F.3d 921, 932
(5th Gir. 1999).

In a breach of contract action, under M ssissippi |aw,
“agents for a disclosed principal [] incur no individual
liability, absent fraud or other equival ent conduct.” See G ay
v. Edgewater Landing, Inc., 541 So. 2d 1044, 1047 (M ss. 1989).
Here there was evidence of fraud, so Johnson could have been
found individually responsible. W therefore see no plain error
inthe district court’s charging the jury on all three theories
of recovery.

CONCLUSI ON

For the foregoing reasons, we REVERSE IN PART the district
court’s denial of Defendants’ notion for judgnent as a nmatter of
law and REM T punitive damages to $150,000. At her option
Wat son may refuse to accept the damages as remitted and instead
have that issue tried anew. |f she so chooses, we REMAND to the
district court for newtrial on the issue of punitive damages.
In all other respects the judgnent of the district court is

AFFI RVED.
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