IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-60745

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,

ver sus
ERNEST HENRY AVANTS,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

January 7, 2002

Before KING Chief Judge, and JOLLY and EMLIO M GARZA, Crcuit
Judges.
E. GRADY JOLLY, G rcuit Judge:

In 1966, Ben Chester Wite was nurdered. The state of
M ssi ssi ppi charged the appellee, Ernest Henry Avants, with the
murder. Shortly before his state court trial in 1967, Avants nade
incrimnating statenents to FBI agents. Avants was | ater acquitted
on the state nurder charge.

White was nurdered on federal land. So, many years later in
t he year 2000, the federal governnent initiated this federal nurder
prosecution agai nst Avants. During the course of these 2000

proceedi ngs, the governnent sought to introduce as evidence

Avants’s 1967 incrimnating statenents to the FBI. The district



court suppressed the statenents. The central issue was whet her
federal agents violated Avants’s Sixth Amendnent right to counse

during the 1967 interview. The trial court held that, because the
FBI agents had initiated the conversation at a tinme when Avants was
represented by counsel to defend himin the state prosecution, the
agents violated Avants's Sixth Anmendnent right to counsel in
obtaining the incrimnating statenents. It therefore granted
Avants’s notion to suppress the statenents.

On appeal , the governnent now contends that the district court
erred because Avants’s Si xth Anmendnent right to counsel is offense-
specific, and the federal and state nurder charges do not
constitute the “sanme offense” in this context. Thus, the
gover nnment argues that Avants’s right to counsel had attached only
to the state nurder prosecution at the tine of the 1967 interview
and had not attached with respect to the | ater federal prosecution.
We agree.

We hol d that the federal and state nurder prosecutions inthis
case, although identical intheir respective elenents, are separate
of fenses for purposes of the Sixth Anmendnent because they were
violations of the |aws of two separate sovereigns -- specifically,
the State of M ssissippi and the United States. Therefore, because
the Si xth Arendnent is of fense-specific, Avants’s statenents during
the 1967 interview, when he was represented by counsel only in the

state proceeding, are not barred in this federal proceeding.



Accordingly, we reverse the ruling of the district court and remand
for proceedi ngs not inconsistent with this opinion.
I

In 1966, an el derly African-Anerican sharecropper, Ben Chester
Wiite, was found dead in Honochitto National Forest in Adans
County, M ssissippi. After a police investigation, Avants, C aude
Full er, and Janes Lloyd Jones were arrested and indicted by the
state authorities for White’s nurder. Avants obtained counsel and
was released on bond pending trial. During the police
investigation of Wiite's murder, Jones elected to turn state’s
evidence and to testify against Avants and Ful |l er.

Around the sane tine, the FBI was investigating the nurder of
Whar | est Jackson, a M ssissippi civil rights worker killed by a car
bomb in early 1967. On March 13, 1967, the FBI special agents
assigned to the Jackson case, Al an Kornblumand Robert Boyl e, went
to Avants’'s house to question him about the Jackson nurder.
Al t hough both Boyle and Kornblum were aware that Avants was a
suspect in the Jackson nurder -- primarily because he had been
charged with nurdering Wite -- neither agent was actively
i nvestigating the Wiite nurder.

When the agents reached Avants’s house, they identified
thenselves and asked if they could speak with him Avant s
voluntarily canme out onto the porch, and the agents read himhis

rights under Mranda v. Arizona, 384 U S. 436 (1966). Avants told




the agents that he was represented by an attorney on the state
mur der charge, that he was aware of his rights, and that he did not
wi sh to have an attorney present during the interview. The three
men then discussed several civil rights crinmes that had occurred
recently in Adans County, including the Wite nurder.

According to a contenporaneous FBI report conpleted by Boyle
and Kornblum at sone point during the interview, Boyle asked
Avants when his trial for Wiite' s nurder was scheduled to begin.?
Avant s responded that he was ready to go to trial and was confi dent

that he would be acquitted because the only w tness against him

Janmes Jones, was “out of his mnd.” Avants also said that his
attorney had told himthat he could not be convicted of killing
Wi te. According to Kornblum s suppression hearing testinony,

Boyl e asked Avants why he could not be convicted, and he replied
that “you can’t be convicted of killing a dead man.” The agents
then asked what Avants neant by that statenment, and he responded
“Yeah, | shot the nigger, but before | shot him [Fuller] had
al ready shot himw th a carbine, had enptied the full magazi ne of

15 rounds into himbefore | shot him | blew his head off with a

! The district court reconstructed the sequence of the
statenents inthe interviewfromthe FBI report and fromKornbl um s
deposition and suppression hearing testinony. The trial court
credited the 1967 report indicating that “Boyle initiated the
subject of the Ben Chester Wite nurder.” Avants, Op. at 14-16
Rel ying on the | anguage in the report and on Kornblum s equivocal
deposition testinony, the court therefore rejected Kornblums
suppression hearing testinony that Avants initiated the
conversation concerning Wiite' s nurder. See id.
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shot gun.” The agents suggested that Wite mght not have been
dead, and Avants replied that “he had to be dead because of the
nunber of shots fired into himby Fuller.” Because the agents had
not been assigned to investigate the Wite case, they asked no
further questions on the matter.

In the late 1960s, Avants was acquitted of the state nurder
char ge.

More than thirty years later, in June 2000, a federal grand
jury sitting in the Southern District of Mssissippi indicted
Avants for aiding and abetting Wiite's nurder within the speci al
maritime and territorial jurisdiction of the United States in
violation of 18 U S C 8§ 1111 and 1112. During pre-trial
proceedi ngs, Avants noved to suppress his statenents to the FBI
agents during the 1967 interview. He argued that the statenents
were taken in violation of his Sixth Amendnent right to counse
because he had retained an attorney in connection with the state
mur der charge, and the attorney was not present for the interview

The district court held an evidentiary hearing in Septenber
2000. Al though the ~court found that Avants “know ngly,
voluntarily, and intelligently” waived his Si xth Amendnent right to

counsel, it found that the waiver was invalid under M chigan V.

Jackson, 475 U.S. 625 (1986), because the FBlI had initiated the
conversation concerning Wite's nurder after Avants’s Sixth

Amendnent right to counsel had attached and had been i nvoked. The



court therefore found that the statenents were inadm ssible as
substantive evidence at trial. The district court proceedi ngs were

stayed pursuant to 18 U S.C. 8§ 3731, pending the governnent’s
appeal of the order suppressing Avants’s statenents.

|1

As we have noted, the initial issue in this appeal is whether
the FBI agents violated Avants’s Si xth Anmendnent rights during the
1967 interview when he was represented by counsel in the state
court proceeding. The governnent now argues — for the first tine
on appeal —- that Avants’s rights never attached to the federa
mur der prosecuti on because the state prosecution and the federal
prosecution are separate offenses for purposes of the Sixth
Amendnent . The governnent bases its position on the “dual

soverei gnty doctrine,” which maintains that conduct in violation of
a federal statute and a state statute constitutes two i ndependent
of fenses, even if the statutes are identical, because the conduct
violates the | aw of two separate sovereigns. For the reasons set
out below, we find the governnent’s argunent persuasive.

This case, however, cannot be decided in such a
straightforward nmanner. After addressing whether the *“dual
sovereignty” doctrine applies in the context of the Sixth
Amendnent, we must determ ne whether the governnment affirmatively
wai ved the argunent or whether the governnent only forfeited the

argunent by neglecting to raise it at trial. Because we concl ude

that the governnent forfeited but did not waive the argunent, we
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must then eval uate the argunent under the plain error doctrine. W
conclude that, under the law as it exists today, the district
court’s ruling constituted plain error and its suppression of
Avants’s 1967 statement nust be reversed.
1]
A
We begin our inquiry by laying out the legal franmework for
anal yzing issues relating to the Sixth Anmendnent right to counsel

and police interrogation. In Edwards v. Arizona, 451 U S. 477

(1981), the Suprenme Court held that, once a suspect in custody
i nvokes the Fifth Anendnent right to counsel, the police may not
interrogate the suspect in the absence of counsel -- even if the
suspect later attenpts to waive that right. Under Edwards, any
statenent nade by the suspect in response to police-iniated
questioning after an invocation of the right to counsel violates
the Fifth Amendnent and nust be excl uded. The Suprenme Court’s

decision in Mchigan v. Jackson, 475 U. S. 625 (1986), extended the

rule in Edwards to cases involving the Sixth Amendnent right to

counsel .2 The Court held that, “if police officers initiate

2 The holding in Edwards applies to cases pending on direct

appeal at the tinme the case was deci ded by the Suprene Court. See
Shea v. lLouisiana, 470 U.S. 51 (1985). W assune w thout deciding
that the holding in Mchigan v. Jackson simlarly applies to cases
pendi ng on direct appeal. Because this case has not yet gone to
trial, we assune that M chigan v. Jackson requires the excl usion of
Avants’s statenents if the Sixth Amendnent right to counsel
attached with respect to the federal charges at the tine of the
i nterrogation.




interrogations after a defendant’s assertion, at an arrai gnnent or
simlar proceeding, of his right to counsel, any waiver of the
defendant’s right to counsel for that police initiated
interrogation is invalid,” and the resulting statenents are
i nadm ssible as substantive evidence against the defendant.

Jackson, 475 U.S. at 636; see also Mchigan v. Harvey, 494 U. S

344, 348-49 (1990).

M chigan v. Jackson thus inposes two requirenents for the

application of the Edwards rule in the Sixth Anmendnent context.
First, the right to counsel nust have attached as to the offense in
question at the tine of the interrogation. Second, the defendant

must have asserted the right to counsel at sonme point after the

right attached and before the interrogation began. See Patterson

v. Illinois, 487 U S. 285, 290-91 (1988) (rejecting an argunent

that police interrogation concerning a charged offense is
prohi bited once Si xth Anmendnent right to counsel attaches where the
defendant has not invoked the right). Once invoked at an
arraignnent or simlar proceeding, the defendant cannot validly
waive the right to counsel during a “police initiated
interrogation” concerning the charged offense. |If the defendant
voluntarily and wi thout police pronpting initiates a conversation
about the charged offense, however, any resulting statenents are

adm ssi bl e agai nst the defendant at trial. See Patterson, 487 U. S.

at 291; Harvey, 494 U S. at 352.



B
The initial question we address is whether Avants’s right to
counsel had attached with respect to the federal nurder charge at
the time of the 1967 interview.® As the Suprene Court explained in

McNeil v. Wsconsin, 501 U. S 171, 175 (1991), the Sixth Anendnent

right to counsel “does not attach until a prosecution is commenced,
that is, at or after the initiation of adversary judicial crimnal
proceedi ngs- - whet her by way of formal charge, prelimnary hearing,
indictnment, information, or arraignnent.” The Court reasoned that
the Sixth Amendnent right to counsel is “offense specific” and
attaches only with respect to charged of fenses that are the subj ect
of adversary proceedings. See id. Even if the Sixth Anmendnent
right to counsel has attached with respect to a charged of fense and
t he def endant has invoked that right, police may elicit statenents
from the defendant about another, uncharged offense wthout
violating the Sixth Anmendnent. See id. at 176.

In the present case, the governnent concedes that Avants’s
right to counsel had attached with respect to the state nurder

charge when he was questioned by Special Agents Kornbl um and Boyl e

® The government al so argues that the district court erred on
two other points. First, the governnent challenges the district
court’s determ nation that the agents’ inquiries concerning Wite’'s
murder constituted “policeinitiated interrogation” inviolation of
Jackson. Second, the governnent argues for the first tine on
appeal that the prophylactic rule announced in Jackson does not
apply where the suspect is questioned outside police custody. Qur
ulti mate hol di ng obviates the need to reach these issues.
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in 1967. But the governnent argues -- for the first tinme on appeal
— that Avants’s right to counsel had not attached with respect to
this federal nurder charge, which was not brought wuntil 2000.

Rel yi ng on the “dual sovereignty doctrine,” the governnent contends
that the state nmurder charge and the instant federal nurder charge
are distinct offenses for purposes of the Sixth Anendnent because
they are prosecuted by separate sovereigns. Avants responds that
the federal nurder charge against him is effectively the sane
of fense as the state nurder charge that was pending in 1967. Since
his right to counsel had attached with respect to the state charge
at the tinme of the interview, Avants reasons, his right to counse
must al so have attached with respect to the identical federa
of fense. W begin by assessing what constitutes the sane of fense
under the Doubl e Jeopardy C ause.

C

Odinarily, offenses with identical el enents woul d constitute
the sane offense under double jeopardy jurisprudence because, as
the Suprene Court has said, two offenses are the “sane offense” if

nei t her offense requi res proof of an additional fact which the

ot her does not.’”” Brown v. Chio, 432 U. S. 161, 166 (1977) (quoting

Bl ockburger v. United States, 284 U S. 299 (1932)). However, the

Suprene Court has |l ong held that a defendant’s conduct in violation
of the laws of two separate sovereigns constitutes two distinct
of fenses for purposes of the Double Jeopardy Cl ause. See Heath v.

Al abama, 474 U.S. 82, 88-93 (1985); see also Abbate v. United
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States, 359 U. S. 187, 193-94 (1959) (tracing the rule to cases
decided in the 1850s). Under the Heath Court’s interpretation of

the “dual sovereignty doctrine,” the federal governnent may thus
prosecut e a def endant after an unsuccessful state prosecution based
on the sanme conduct, even if the elenments of the state and federal
of fenses are identical. See id. at 93. The governnent argues that
we nust apply these principles to determ ne whether, in the Sixth
Amendnent context, an uncharged federal nurder offense is the sane
as Avants’'s 1966 state nurder charge. |In evaluating this argunent,

we are significantly assisted by a Suprenme Court case that was

deci ded after the district court ruled on the notion to suppress.

In Texas v. Cobb, 121 S. . 1335, 1343 (2001), the Suprene
Court clarified the neaning of “charged offense” in the Sixth
Anendnent context.* There, the defendant, Raynond Cobb, initially
admtted that he had commtted a residential burglary but denied
know edge of the sinultaneous di sappearance of two people who |ived
in the burglarized residence. See id. at 1339. Based on this
confession, the state indicted Cobb for burglary. Cobb was then
appoi nted counsel and released on bond. See id. Mre than one
year later, while Cobb’s burglary trial was pending, his father
informed the police that Cobb had admitted to killing one of the
m ssing persons during the burglary. See id. After the police
t ook Cobb into custody and advised himof his Mranda rights, he

wai ved his rights and confessed to murdering both of the m ssing

* The Supreme Court decided Cobb after Avants’s suppression

hearing and after the governnent filed its opening brief in this
appeal . Neverthel ess, each party had an opportunity to present its
view of the case in subsequent briefing.
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persons -- all in the absence of his appointed counsel. See id.
On the strength of this confession, Cobb was eventually convicted
of capital nurder. See id. at 1340.

The Texas Court of Crim nal Appeals reversed the conviction,
holding that the Sixth Anmendnent right to counsel attaches to

uncharged offenses that are “‘very closely related factually to
charged of fenses. Cobb, 121 S.C. at 1340. Because the uncharged
capital nurder offense was “‘factually interwoven wth the
burglary,”” the court concluded that the defendant’s Sixth
Amendnent right to counsel had attached with respect to the murder
offense at the tine of his confession. 1d. The court therefore
hel d that the defendant’s confession was obtained in violation of
his right to counsel and was inadm ssible in his capital nurder
trial. See id. The state sought review in the Suprene Court, and
the Court granted certiorari.

The Suprene Court disagreed with the Texas court. It held
that the Sixth Amendnent right to counsel does not extend to

uncharged offenses, even if they are “closely related to” or
“Inextricably intertwined with” charged of fenses. Cobb, 121 S. C

at 1343-44 (internal quotation nmarks omtted). The Court
enphasi zed that the Sixth Amendnent right to counsel is “offense
specific” and “attaches only to charged offenses.” Id.

Particularly relevant to our analysis today, the Court saw “no
constitutional difference between the neaning of the term*® of fense’

in the contexts of double jeopardy and of the right to counsel.”®

®> Accordingly, the Court held that, once the right to counsel
has attached and has been invoked with respect to a charged

12



Id. at 1343.

Thus, it seens rather clear that the Suprene Court would
require us to apply double jeopardy principles in determning
whet her two offenses are the sane in the Sixth Arendnent context.
As we have earlier observed, identical offenses wunder the

respective | aws of separate sovereigns do not constitute the “sane
of fense” under the Doubl e Jeopardy C ause. See Heath, 474 U S. at
88-93. By concluding without Iimtation that the term “of fense”
has t he sane neani ng under the Si xth Anendnent as it does under the
Doubl e Jeopardy C ause, the Court effectively foreclosed any
argunent that the dual sovereignty doctrine does not informthe
definition of “offense” wunder the Sixth Anmendnent. St at ed
differently, the Suprenme Court has incorporated double jeopardy
anal ysi s, including the dual sovereignty doctrine, intoits Sixth

Anendnent jurisprudence.® W now turn to apply the principle

announced in Cobb to the case before us.

of fense, the police may still question the defendant concerning an
uncharged of fense where “‘each [offense] requires proof of a fact
which the other does not.’” 1d. at 1343 (quoting Bl ockburger v.

United States, 284 U S. 299, 304 (1932)). The Court applied this
analysis to the case before it and held that burglary and capital
mur der charges are not the “sanme of fense” under Bl ockburger.

®1n a supplenental filing, Avants contends that United States
v. Red Bird, 146 F. Supp.2d 993, 1001 (D.S.D. 2001) stands for the
proposition that, under Cobb, a federal charge and a state charge
are the sane of fense for purposes of the Sixth Arendnent. Although
the court in Red Bird counsel ed agai nst readi ng Cobb too broadly,
the court did not specifically address whether Cobb requires
application of the dual sovereignty doctrine in the Sixth Arendnent
cont ext . | nstead, the court sinply held that two statutes that
differ only with respect to a jurisdictional elenent are the “sane
of fense” under the Bl ockburger test.

13



D

It is plain to see that the federal and state nurder
prosecutions against Avants are not the “sane offense” under the
Si xt h Amendnent because each was initiated by a separate sovereign.
This is true notw thstanding that the elenents of the M ssissipp
murder statute, Mss. CobE ANN. 8§ 2215 (1956), and the federal nurder
statute, 18 U S. C 88 1111-12, are virtually identical.’ See
Heath, 474 U.S. at 88 (“Wen a defendant in a single act viol ates
the ‘peace and dignity’ of two sovereigns by breaking the | aws of

each, he has commtted two distinct ‘offenses.””); see also id. at

89 (“[T]he Court has uniformy held that the States are separate
sovereigns with respect to the Federal Governnent. . . .7).

To recap what we have earlier noted, when Speci al Agents Boyl e
and Kornblum interviewed Avants in 1967, the state had indicted
Avants for nurder under M ssissippi law, and Avants had retai ned
counsel to defend himin the state proceeding. Thus, there is no
gquestion but that Avants’s right to counsel had attached as to the

state nurder charge in 1967. See Jackson, 475 U S. at 636. But

because the federal charge is a separate offense for purposes of
the Si xth Anendnment and because the federal nurder charge was not

pendi ng until the year 2000, no Sixth Anendnent right to counse

" To be punishable under the federal honicide statutes, the
hom cide nust take place “[w]ithin the special maritine and
territorial jurisdiction of the United States.” 18 U.S.C. 8§ 1111-
12. Although the M ssissippi nmurder statute does not include this
requi renent, we have held that two statutes constitute the sane
of fense under the Doubl e Jeopardy Cl ause where the sole difference
between the two statutes is a jurisdictional elenent. United
States v. G bson, 820 F.2d 692, 698 (5th Cr. 1987).
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had attached as to the federal nurder charge.

Accordingly, we conclude that the district court erred in
finding that Avants’s Si xth Amendnent right to counsel had attached
wWth respect to the federal nurder charge because he “had been
arrested and indicted by the Adans County Gand Jury for Wite’'s
murder.” Avants, Op. at 7. W do not fault the district court
because the question of attachnent was not argued to the court. W
must therefore go further.

|V
A

As we have earlier cautioned, nerely concluding that Avants’s

Si xt h Anendnent right to counsel did not attach wwth respect to the

federal nurder prosecution at the tinme of the 1967 interview does

not resolve this appeal. Avants contends that the governnent
affirmatively waived this argunent in the district court. |If the
governnent intended to abandon (i.e., waive) all argunents

concerni ng whether Avants’s right to counsel had attached, the
gover nnment may not argue on appeal that the district court erredin
concl udi ng that Avants’s right to counsel had attached. See United

States v. Reveles, 190 F. 3d 678, 683 (5th Gr. 1999). In contrast,

if the governnent only neglected to raise -- and thus forfeited --
the argunent in the district court, we reviewthe district court’s
ruling for plain error. See Oden v. Cktibbeha County, Mss., 246
F. 3d 458, 466 (5th GCr. 2001).

In United States v. A ano, the Suprene Court defined wai ver as

“the “intentional relinquishnent or abandonnment of a known right.’”

507 U. S. 725, 733 (1993) (quoting Johnson v. Zerbst, 304 U S. 458,
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464 (1938)). To determ ne whether the governnent wai ved a right or
an argunent, we nust therefore | ook to evidence of the governnent’s

i ntent. See Matter of Christopher, 28 F.3d 512, 521 (5th Gr.

1994) (“Waiver may be established by showing that a party actually
intended to relinquish a known right or privilege.”); cf. First

Nat’'| Bank v. Allen, 118 F.3d 1289, 1294 (8th Cr. 1997) (observing

“that waiver [of a bankruptcy clain] is ordinarily a matter of

intent”); In re Garfinkle, 672 F.2d 1340, 1347 (11th Gr. 1982)

("Waiver [of a bankruptcy claim 1is usually a question of fact
since it concerns the intent of the parties.").

Avant s argues that the governnent wai ved the argunent that the
state and federal nurder charges are not the sane offense by
expressly conceding at trial that Avants’s right to counsel had
attached with respect to the federal nurder charge at the tine of
the 1967 interview. To support this contention, Avants relies on
the follow ng exchange in the district court during the hearing on
Avants’s notion to suppress:

[ Gover nnent : | In this case the notion that
the defendant has filed suggests two issues,
and it occurs to the governnent that the
principal thrust of their energy is directed
to the Sixth Arendnent issue.

If the defendant is willing to concede the
vol untariness issue as to the Fifth Anmendnent,
then the governnent would be prepared to
concede as to the Sixth Amendnent issue that
the defendant at the tinme of the [interview]
i n gquestion was represented by counsel; and we
can proceed on that matter.

The Court: Let nme ask first, is there a Fifth
Amendnent i ssue?
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[ Def ense Counsel : ] We have raised a Fifth
Amendnent issue. At this point | think that
[the governnment] is quite correct in saying
t hat our principal thrust has been towards the
Si xth Anmendnent M chigan v. Jackson questi on.
| think that we could concede the Fifth
Amendnent vol untari ness i ssue, your Honor and
concentrate on the Sixth Amendnent.

The Court: Al right. And, wth that
announcenent, the governnent said that it
woul d concede what point?

[ Gover nnent : ] W w il concede, your Honor,
that there is an issue then before the court
on the Sixth Amendnent w thout conceding the
rectitude of the defendant’s argunent. And we
would be prepared to go forward with our
W tnesses at this tine.

(enphasi s added). Avants also points to the foll ow ng statenent by
the district court during the suppression hearing reflecting its
under st andi ng of the governnent’s position:

Here the defendant had been indicted, but was

out on bond. He was at hone. | don’t know

when he was indicted; but, at any rate,

| think the governnent and t he def endant both

agree that not only did the right to counsel

attach, but that he actually had counsel who

was actively representing him?

In our view, the governnent’s representations before the

district court do not support the broad interpretati on advanced by

Avants. To the contrary, in the exchange quoted above, the

8 This remark coul d be taken to nean that, inthe trial court’s
view, the governnent had conceded that Avants’s right to counsel
had attached with respect to the federal nmurder charge before the
1967 interview. The trial court’s opinion, however, does not
mention or rely on any such view of the agreenent in its analysis
of this issue.
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governnent seens to have deliberately avoided neking a bl anket
concession regarding the attachnent of Avants’s right to counsel.
The governnment expressly conceded only that Avants was represented
by counsel at the tinme of the 1967 interview and, therefore, that
Avants had invoked his right to counsel. The governnent also

conceded that Avants had raised “an issue” wunder the Sixth
Anendnent, without specifying further.® In response, the defendant
indicated that the only issue before the district court was

whet her, under M chigan v. Jackson, Avants or Boyle initiated the

conversation about the White nurder. In fram ng the argunents
attacking the admssibility of hisincrimnating statenents, Avants

t hus placed the weight of his challenge on M chigan v. Jackson.

During the above exchange, the governnent never expressly
conceded that Avants’s right to counsel had attached with respect

to the federal charge. Except for the Mchigan v. Jackson

gquestion, no other Sixth Arendnent argunent was nenti oned by either
party. | ndeed, the district court devoted its opinion alnost
entirely to determining who initiated the conversation between
Avants and the FBI agents. W find no clear evidence fromthis
exchange that the governnent intentionally abandoned all other

potential argunments concerning the attachnment of Avants’s right to

° During argunment in the trial court, the governnent |ater
indicated its belief that “the notion to suppress turn[s] on the
court’s factual determnation as to who initiated the Wite nurder
conversation . . . between M. Avants and the two FBI agents.”

18



counsel . 10

We further note that the issue raised by the governnent is
purely | egal and does not require additional fact-finding; that is,
if we conclude that the federal and state nurder charges are
separate of fenses under the Sixth Arendnent, it follows as a matter
of law that Avants’s right to counsel had not attached to the
federal charge at the tinme of the interview

Clearly, however, the governnent’s failure to raise the issue
it now argues on appeal constitutes a forfeiture of that argunent.

See United States v. Kelly, 961 F. 2d 524, 528 & n.5 (5th Cr. 1992)

(di stinguishing between cases in which the governnent failed to

raise an issue concerning probable cause and cases in which the

o Avants further argues that he relied on a broad

interpretation of the governnent’s concessions when he (1)
abandoned the Fifth Anmendnent claim raised in his notion to
suppress and (2) gave up the opportunity to devel op “additiona
facts which mght have shown that his Sixth Amendnent right had
attached with regard to the federal charge or have shown that the
FBI was acting as an agent of the state in attenpting to secure
statenents to be used at his state court trial.” @Gven our ruling
that the governnent did not waive the argunent that Avants’s right
to counsel had not attached to the federal charge at the tine of
the 1967 interview, Avants’s concessions in the trial court do not
influence us in deciding this appeal. We should neke clear,
however, that on remand Avants may pursue his Fifth Anendnent
argunent and his argunent that the FBI agents colluded with state
authorities in 1967 to circunvent Avants’'s Sixth Anendnment rights.
We, of course, express no opinion on the nerits of either of these
argunents.

1 See United States for use of Wallace v. Flintco Inc., 143
F.3d 955, 971 (5th Cr. 1998) (“This Court generally refuses to
consi der issues not raised bel ow unless the issue presents a pure
question of law or an issue which, if ignored, would result in a
m scarriage of justice.”).
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governnent “conceded that probable cause did not exist”),

di sapproved of on other grounds, United States v. Calverley, 37

F.3d 160 (5th Gr. 1994) (en banc). Accordingly, we review for
plain error the district court’s determ nation that Avants’s right
to counsel had attached at the time of the 1967 interview. *2

B

Follow ng United States v. A ano, 507 U. S. 725, 730-36 (1993),

our plain error analysis proceeds in four steps. First, we
determ ne whether the district court’s conclusion was erroneous.

See United States v. Dupre, 117 F.3d 810, 816 (5th Gr. 1997).

Second, if the court erred, we determ ne whether the error was
“clear and obvious” under the law as it exists at the tine of the
appeal . See id. (“*[Where the law at the tinme of trial was
settled and clearly contrary to the law at the tine of appeal--it
is enough that an error be ‘plainn at the tine of appellate

consi derati on. (quoting Johnson v. United States, 520 U S. 461

(1997)). Third, we determne whether the error *“*affect[s]
substantial rights.’”” Johnson, 520 U. S. at 467 (quoting 4 ano, 507
US at 732). Finally, if all of these conditions are satisfied,

we have discretion to reverse the trial court’s judgnent based on

2 See FED R QV. P. 52(b); Kelly, 961 F.2d at 528 (applying
pl ai n error standard where governnent forfeited an i ssue by failing
toraise it in the district court); Singleton v. Wil ff, 438 U S
106, 121 (1978) (“The matter of what questions nay be taken up and
resolved for the first tinme on appeal is one left primarily to the
di scretion of the courts of appeals, to be exercised on the facts
of individual cases.”).
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a forfeited error if we conclude that the error “seriously
affect[s] the fairness, integrity or public reputation of judicial
proceedi ngs.” Id. (citations and internal quotation marks
omtted; alteration in original).

We have already concluded, under the first prong of Q ano,
that the district court erred in concluding that Avants’s Sixth
Amendnent right to counsel had attached with respect to the federal
murder charge at the tinme that he was interviewed by Boyle and
Kornblum See O ano, 507 U. S. at 732-33 (“Deviation froma | egal
rule is ‘“error’ unless the rule has been waived.”).

Under the second prong of the A ano plain error analysis, the
law is plain that the Sixth Amendnent is of fense-specific and that
a state offense is not the “sane offense” as an identical federal
offense in this context. Indeed, the Suprene Court’s opinion in
Cobb makes clear to us that we are to apply the dual sovereignty
doctrine in the Sixth Amendnent context. We therefore conclude
that the district court’s error is “clear and obvious” under the
law as it exists today.'® See Dupre, 117 F.3d at 816.

To satisfy AQano’'s third requirenment that the error affect
substantial rights, the appellant nust generally “nmake a specific

show ng of prejudice” -- that is, the error “nust have affected the

3 W& recogni ze here that the district court did not have the
benefit of the Suprene Court’s guidance in Cobb when it ruled on
Avants’s notion to suppress. Because we nust conduct our review
under the law as it exists on appeal, however, we find that the
district court’s ruling constituted plain error.
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outcone of the district court proceedings.” dano, 507 US. at

734-35; see also United States v. Torrez, 40 F.3d 84, 87 (5th Cr

1994) (sane). In this case, the prejudicial effect of the error is
beyond di spute. There is a high probability that, absent this
error, the governnent would have prevailed on Avants’s notion to
suppress under the Sixth Amendnent. Specifically, the federa
agents coul d not have violated Avants’s right to counsel as to this
federal nurder charge during the 1967 interview because his right
to counsel had not yet attached with respect to the federal charge.

We therefore find, under the applicable | aw, that the district
court’s conclusion regarding the attachnent of Avants’s right to
counsel as to the federal nurder charge is plain error.

Finally, we nust determne whether it is appropriate to
exercise our discretion to reverse the district court’s ruling in
this case. On this point, we find it particularly inportant that
the court’s error resulted in the exclusion of Avants’s startlingly
candid adm ssion that he shot Wite in the head wth a shotgun
after another individual had shot Wite fifteen tines. This
statenent is powerful evidence of guilt, the adm ssion or excl usion
of which would be highly likely to affect the outcone of the trial.

We find that the court’s erroneous excl usi on of Avants’s conf essi on

14 Agent Kornblumtestified during the suppression hearing that
Avants’s statenent was “shocking” and that in his “40 years of | aw
enforcenent and intelligence experience, no one ha[d] ever
confessed to commtting a nurder” in this manner.
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seriously undermnes the “fairness, integrity [and] ©public
reputation of judicial proceedings” and, accordi ngly, exercise our
di scretion to reverse the district court’s ruling.® Johnson, 520
U S. at 467.
\Y

In sum we have decided today that, followi ng the Suprene
Court’s decision in Cobb, there is no constitutional distinction
between the definition of “offense” for purposes of the Sixth
Amendnent and the Doubl e Jeopardy C ause of the Fifth Anendnent.
It follows that a federal offense and a state offense do not
constitute the “sane offense” under the Sixth Amendnent -- even if
the offenses are identical in their respective elenents -- because
they are violations of the laws of twd separate sovereigns.
Accordi ngly, because the right to counsel under the Sixth Anendnent
is offense specific, Avants’s right to counsel had not attached
Wth respect to the federal nurder charge at the tine of the 1967
i nterview.

Al t hough the governnment failed to raise the issue of whether

1 See A ano, 507 U.S. at 736-37; cf. Miine v. Multon, 474
U.S. 159, 180 (1985) (“[T]o exclude evidence pertaining to charges
as to which the Sixth Anendnent right to counsel had not attached
at the tine the evidence was obt ai ned, sinply because ot her charges
were pending at the time, would unnecessarily frustrate the
public’s interest in the investigation of crimnal activities.”);
cf. also Pyles v. Johnson, 136 F.3d 986, 996 (5th Cr.) (observing
that the defendant’s “‘own confession [was] probably the nost
probative and damagi ng evi dence that [could] be admtted agai nst
him’” (quoting Bruton v. United States, 391 U S. 123, 139 (1968)
(Wite, J., dissenting))), cert. denied, 524 U S. 433 (1998).
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Avants’s right to counsel had attached and failed to argue the
“dual sovereignty” doctrine in the trial court, we have determ ned
t hat the governnent did not waive these argunents and is therefore
not barred from raising them on appeal. Reviewi ng the district
court’s ruling under the plain error doctrine, we further hold that
the district court erred, in viewof the |aw existing at the tine
of the appeal, when it determ ned that Avants’s Sixth Amendnent
right to counsel had attached with respect to the federal nurder
charge when Avants was arraigned on the state nmurder charge in
1966. W therefore reverse the district court’s ruling and remand
for further proceedings not inconsistent with this opinion.

REVERSED and REMANDED
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