IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60698

OLUGBEM GA BALOGUN,

Petiti oner,

ver sus

JOHN D. ASHCROFT, U.S. Attorney General,

Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeals

Cct ober 31, 2001
Before GARWOOD and WENER, Circuit Judges and FALLON," District

Judge.
WENER, Circuit Judge:

Petitioner O egbem ga Bal ogun, a Nigerian citizen, appliedfor
protection under Article 3 of the United Nati ons Convention Agai nst
Torture and Oher Cruel, Inhuman or Degrading Treatnent or
Puni shnent (the “CAT"). The Board of Immgration Appeals (the
“Board”) affirnmed the Immgration Judge’s (the “1J”) dismssal of

Bal ogun’ s application, and it is that affirmance by the Board that

"District Judge of the Eastern District of Louisiana,
sitting by designation.



Bal ogun now appeal s. W conclude that we | ack jurisdiction to hear
this petition for review, and therefore dism ss.
| . Facts and Proceedi ngs

Bal ogun was born in N geria in 1963, and was educated in
Ni geria and England. 1n 1984, he was admtted to the United States
as a non-inmm grant student and authorized toremaininthis country
for as long as he naintained his status as a student. 1In 1990, he
was arrested and convicted for illegal possession of credit cards,
fraudul ent use of credit cards, and forgery, under Al abana’s State
Crim nal Code sections 13A-9-3 and 13A-9-14. He was sentenced to
five years’ inprisonnent for these offenses. Later in 1990, an |J
found Bal ogun deportable, the Board affirnmed this finding, and we
affirmed this decision, stating, “[c]learly, forgery and fraudul ent
use of credit cards...are crines involving noral turpitude.”?

In the neanti ne, Bal ogun was also tried and convicted in 1991
under 42 U S.C. 8§ 408(g)(2) for illegally obtaining telephone
credit cards through the use of a false social security nunber.?
Bal ogun received a seven-nonth prison sentence for this offense.

In 1993, Bal ogun was deported from the United States. He

! Balogun v. INS, 959 F.2d 967 (5th Cr. 1992)
(unpubl i shed).

2 Subsection (g)(2) was redesignated (a)(7) by Pub.L. 101-
508, 8§ 5121(b)(3), Nov. 5, 1990, 104 Stat. 1388-283. Title 42
US C 8§ 408(a)(7) provides that a person who commts an of fense
under the section “shall be guilty of a felony and upon
conviction thereof shall be fined under title 18, United States
Code, or inprisoned for not nore than five years, or both.”
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testifies that when he returned to N geria, he was imediately
taken by officials of the Nigerian mlitary governnent and pl aced
in shackles in a small cell for a week, where he was fed only once
a day and beaten regularly. 1In 1994, he registered in the National
Denocratic Coalition (NADECO, a group that opposed the mlitary
governnent i n power and sought restoration of denbcracy in N geria.
Accordi ng to Bal ogun, Nigerian governnment officials subjected him
to beatings, threats, and persecution during the next several years
because of his involvenent in NADECO activities. Balogun finally
fled Nigeria in 1996 and, using a false passport that he obtained
in Ghana, entered the United States for three nonths in 1997. He
then went to the Bahanas, where he overstayed his four-day tourist
Vi sa. In 1998, Balogun returned to the United States so that
(according to his testinony) he could return to the Bahanas.

When he attenpted to enter the United States in 1998, however,
Bal ogun was stopped by inm gration officials and served with notice
to appear before the Immgration Court. He was charged with being
inadm ssible to the United States as an alien who, by fraud or
W llful msrepresentation of a material fact, seeks to obtain an
immgration benefit,® and as an alien who, at the tinme of
application for adm ssion, was not in possession of a valid entry

docunent.* Bal ogun conceded inadmissibility at his immgration

3 Section 212(a)(6)(C) (i) of the Immgration and Nationality
Act, as anended (“INA").

4 Section 212(a)(7) (A (i)(1) of the I NA
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hearing but applied for asylum The IJ found that Bal ogun’s 1990
conviction for forgery constituted an “aggravated felony” under
section 101(a)(43)(R) of the INA and that he was thus ineligible
for both asyl un? and wi t hhol di ng of renoval .® The |J t hen adj our ned
t he proceedi ngs so that Bal ogun coul d pursue protection under the
CAT.

Foll ow ng a series of hearings onthe nerits of the CAT claim
the I'J found Balogun ineligible for protection because he | acked
credibility. The 1J found further that, even if Balogun were
credi ble, substantial inprovenent of conditions had occurred in
Ni geria, his hone country, so that Balogun had failed to neet his
burden of showing that he would be tortured if he were returned
there. |In Septenber 2000, the Board affirmed the 1J’' s decisions
and di sm ssed the appeal. Balogun tinely filed this petition for
review of the Board's affirmance.

1. Analysis

A. Standard of Revi ew

W review de novo our jurisdiction to hear this challenge of
the Board' s final order.’

B. D scussion

> Pursuant to I NA 88 208(b)(2)(A) (ii) and 208(b)(2)(B)(i).
® Pursuant to INA § 241(b)(3)(B)(ii).
" Nehme v. INS, 252 F.3d 415, 420 (5th Cr. 2001);

Lopez-Elias v. Reno, 209 F.3d 788, 791 (5th G r. 2000), cert.
deni ed, 531 U.S. 1069 (2001).




Bal ogun nmaintains that the Board enployed incorrect |ega
standards when it evaluated his credibility and the conditions of
his honme country, and that the Board erred in dismssing his CAT
claim Bal ogun insists his evidence established that the six
requi red el enents of the claimhad, nore likely than not, been net.
As we conclude that we do not have jurisdiction to hear this
petition, we do not reach the nerits of Bal ogun’s chall enges.

Bal ogun applied for protection under the CAT, which is
i ncorporated into donestic law of the United States in the Foreign
Affairs Reform and Restructuring Act of 1998 (“FARRA").8 Section
2242(d) of FARRA provi des:

(d) Reviewand Constructi on. —Not wi t hst andi ng any ot her
provision of law,...nothing in this section shall be
construed as providing any court jurisdictionto consider
or review clains raised under the Convention or this
section, or any other determ nation nade with respect to
the application of the policy set forth in subsection
(a), except as part of the review of a final order of

renoval pursuant to section 242 of the Immgration and
Nationality Act.®

8 Pub.L. No. 105-277, Div. G GCct. 21, 1998, § 2242.

®1d. This nmandate is confirnmed in the regul ations
promul gated by the INS to i nplenent the Convention Agai nst
Torture:

(e) Judicial review of clains for protection from
removal under Article 3 of the Convention Agai nst
Torture.

(1) Pursuant to the provisions of section 2242(d) of
the [ FARRA], there shall be no judicial appeal or
review of any action, decision, or claimraised under
t he Convention or that section, except as part of the
review of a final order of renoval pursuant to section
242 of the [INA]; provided however, that any appeal or
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Section 242 of the INA to which the above-quoted excerpt refers,
is now found at 8 U S.C. § 1252, and provides, in pertinent part:

(C©) Orders against crimnal aliens. Notw thstandi ng any
ot her provision of law, no court shall have jurisdiction
toreviewany final order of renpval agai nst an alien who
is renovable by reason of having conmtted a crimna
of fense covered in [8 US.C. 8§ 1182(a)(2)]....1%

Despite this denial of jurisdiction, weretainjurisdictionto
review jurisdictional facts.!! Specifically, to detern ne whether
we are precluded fromreviewwng this petition, we nust inquire,
first, whether Balogun is an alien and then, if he is, whether he
is renovable for having commtted a crinme covered by 8 U S. C 8§
1252(a)(2)(C). As no one disputes that Balogun is an alien, we

turn to the particular provisions of § 1252(a)(2)(C) and inquire

petition regarding an action, decision, or claimunder
the Convention or under section 2242 of the [ FARRA]
shall not be deened to include or authorize the
consideration of any adm nistrative order or decision,
or portion thereof, the appeal or review of which is
restricted or prohibited by the [INA].

8 C.F.R § 208.18(e)(1).

108 U S.C § 1252(a)(2)(C) (enphasis added). This
provision also strips courts of jurisdiction to review petitions
when the alien is deportable under certain subsections of 8
US C 8§ 1227(a)(2)(A).

11 | opez-Elias v. Reno, 209 F.3d 788, 791 (5th Cir. 2000),
cert. denied, 531 U S. 1069 (2001) (citing Canmancho-Marraquin v.
INS, 188 F.3d 649, 651 (5th Gr. 1999)). Courts also retain
jurisdiction to consider whether the jurisdiction-stripping
provi sions of the statute are being constitutionally applied and
to consider any substantial constitutional clains. Nehne v. INS
252 F. 3d 415, 420 (5th Cr. 2001); Lara-Ruiz v. INS, 241 F.3d
934, 939 (7th Gr. 2001). Balogun raises no constitutional
challenges at all, so this alternative route to jurisdiction over
the case is not open to us.




whet her Bal ogun is i nadm ssible pursuant to 8 U S.C. § 1182(a)(2).

Under 8 U.S.C. § 1182(a)(2), only subsections (A) and (B) are

rel evant

in this case. Section 1182(a)(2)(A) provides that the

follow ng aliens are inadm ssi bl e:

(A) Conviction of certain crines. (i) ...[Alny alien
convicted of...acts which constitute the essential
el ements of —

(I') acrine involving noral turpitude...

(i1) Exception. Clause (i)(l) shall not apply to an
alien who coonmtted only one crinme if —

(I') the crine the crinme was commtted when the alien
was under 18 years of age,... or

(I'l') the maxi mnum penalty possible for the crine...did
not exceed i nprisonment for one year and, if the alien
was convicted.., the alien was not sentenced to a term
of 1nprisonnent in excess of 6 nonths (regardl ess of
the extent to which the sentence was ultimtely
execut ed) . 12

Section 1182(a)(2)(B), in turn, provides that the
follow ng aliens are inadm ssi bl e:

(B) Multiple crimnal convictions. Any alien convicted
of 2 or nore offenses..., regardless of whether the
conviction was in a single trial or whether the offenses
arose froma single schene of m sconduct and regardl ess
of whether the offenses involved noral turpitude, for
whi ch t he aggregate sentences to confinenent were 5 years
or nore....?%

To summari ze, then, when the alien has been convicted of a crinme

i nvol ving noral turpitude, or has been convicted of two or nore

of fenses for which the aggregate sentences to confinenent were five

128 US.C 8§ 1182(a)(2)(A) (enphasis added).

3 1d. & 1182(a)(2)(B) (enphasis added).
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years or nore, 8 U S.C. 8§ 1252(a)(2)(C) deprives us of jurisdiction
to hear his petition for review

The Al abanma crinmes for which Bal ogun was convicted are crines
of noral turpitude. As noted above, we determned in 1992 that
these offenses were crinmes of noral turpitude when we reviewed
Bal ogun’ s deportation order based on those convictions.! This
determ nation conports with the Suprenme Court’s observation that
“fraud has consistently been regarded as such a contam nating
conponent in any crine that Anerican courts have, wthout
exception, included such crines wthin the scope of noral
turpitude.”® 1t also conports with our own early concl usion that
“under the authorities[, forgery is] regarded as involving nora
turpitude.”® Balogun is therefore inadm ssible according to the
terms of 8 US.C 8§ 1182(a)(2)(A)(i)(l).?*

Addi tionally, Balogun has multiple convictions for which the

14 See supra note 1 and acconpanyi ng text.

15 Jordan v. DeCGeorge, 341 U. S. 223, 228 (1951).

16 United States ex rel. MKenzie v. Savoretti, 200 F.2d
546, 548 (5th Cir. 1952).

7 Nei ther of the exceptions to the applicability of §
1182(a)(2) (A) (i) (1) applies to Bal ogun. He was born in 1963,
entered the United States for the first time in 1984, and was
convicted for the Al abama offenses in 1990. He was therefore
over 18 years of age when the crinme was commtted, thus
preventing the application of the first exception. See 8 U S. C.
8§ 1182(a)(2)(A) (ii)(l). Second, he was sentenced to five years’
i nprisonment for these convictions, preventing the application of
t he exception for short-sentence offenses. See id. 8§
1182(a) (2) (A (ii)(1l).



aggregat e sentences of confinenent were for five years or nore. As
we observed, he was convicted for offenses under the Al abama
crimnal code and, in a later trial, under 42 U S.C. 8§ 408(9g)(2).
For the Al abama convi cti ons, Bal ogun received a five-year sentence,
and for the federal conviction, he received a seven-nonth sentence.
These facts nake him inadm ssible according to the terns of 8
U.S.C. § 1182(a)(2)(B)

Finally, 8 U S.C. 8§ 1252(a)(2)(C) provides that the alien need
only be “renovable” under the cited sections to trigger the
jurisdictional bar. The subsections of 8 U S.C § 1182 that we
apply to Bal ogun today specify that he will be inadm ssible, not
removable. Title 8 U S.C. 8 1229a(a)(2) fills this gap, however:

8§ 1229a. Renoval proceedi ngs

(a) Proceedings...

(2) Charges. An alien placed in proceedi ngs under this
section may be charged with any applicable ground of

inadm ssibility under [8 U.S.C. § 1182(a)]....18

Put nore succinctly, if an alien is inadmssible for having

comm tted of fenses specified in 8§ 1182(a), he is renovabl e as wel .

Moreover, as we enphasized in Lopez-Elias v. Reno?®*:

What the INS originally charged is of no consequence; so
long as the alien in fact is renovable [under a section
cited in 8 US.C 8§ 1252(a)(2)(C], this court has no
jurisdiction, irrespective of whether the INSoriginally

188 U.S.C § 1229a(a)(2).

19 209 F.3d 788 (5th Gir. 2000), cert. denied, 531 U.S. 1069
(2001).




sought renoval for that reason.?

It is therefore immterial that Balogun was charged wth
inadm ssibility in 1998 under different sections of the INA 22 The
CAT limts our jurisdiction through the application of 8 US.C 8§
1252(a)(2)(C). Applying that section, we concl ude that Bal ogun, an
alien, is inadm ssible (and therefore renovable) on at |east two
separate grounds. Qur analysis —and our jurisdiction — ends
there, and this petition for reviewis accordingly

DI SM SSED FOR LACK OF JURI SDI CTI ON

20 1d. at 793. In Lopez-Elias we found the petitioner
removabl e pursuant to a different section cited in 8§
1252(a)(2)(C) —that related to “aggravated fel onies” —but the
thrust of our pronouncenent there holds true regardl ess of which
section cited in 8 1252(a)(2)(C) renders the petitioner
“renovabl e.”

21 See supra notes 3 and 4 and acconpanyi ng text.
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