IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-60333

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

MARCELLUS HUNT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

June 1, 2001

Before: KING Chief Judge, and ALDI SERT* and BENAVI DES, Circuit
Judges.

ALDI SERT, CGircuit Judge:

We deci de today whether Appellant’s Fourth Amendnent rights
were violated when the autonobile he was driving, which had been
stopped by a state trooper for a traffic violation, was searched
sinply because Appellant got out of the car to neet the state
trooper rather than waiting inside the vehicle for the trooper to
approach him At the suppression hearing, the trooper testified

that, in every case in which a driver disenbarks from an

*Circuit Judge of the Third Circuit, sitting by designation.



autonobil e after being stopped for a traffic violation, he opens
the car door to examine the vehicle's interior.! Concluding that
Appel lant’s constitutional rights had not been violated, the
district court refused to suppress the evidence seized as a

result of the search. W reverse.

l.
The district court had jurisdiction pursuant to 18 U S.C. 8§

3231. W have jurisdiction on this appeal froma final judgnent

1 The trooper testified:

Q Now, you went to the driver’s side door to inspect the car for
weapons; is that correct?

A Sir, that or anything else that m ght arouse ny
suspicions, | always do it.

Q What you're saying is, every car that you stop in broad daylight

inahightraffic area, who gets out to neet you and conplies with
you and gives your [sic] their license as requested, you go and
open their vehicle to conduct a search; is that correct?

A | do open their vehicle door
* * %
Q But what you are doing is, you are conducting a search to make

sure there are no weapons, al cohol, controlled substance or
anything of that nature; correct?

A For ne, it's officer safety, sir. | guess-yes, sir, | guess you
are right.
* * %
Q ... But your reason for going there was to search and to open that

door and to | ook inside for any contraband such as drugs, al cohol
or any weapon; correct?

A That's correct.

Tr. at 12-13.



of a conditional plea and sentence under 28 U S. C. § 1271

This court applies a two-tiered standard of reviewto a
district court’s denial of a notion to suppress, review ng the
court’s factual findings for clear error and its “ultimte
conclusion as to the constitutionality of the | aw enforcenent

action de novo.” United States v. Hernandez-Zuniga, 215 F.3d

483, 485-486 (5th Gr. 2000) (quoting United States v. Chavez-

Villarreal, 3 F.3d 124, 126 (5th Cr. 1993)); see also United

States v. Kirk, 111 F. 3d 390, 393 (5th Gr. 1997) (“Wen

reviewing a notion to suppress based on |ive testinony, we nust
accept a district court’s findings of fact unless clearly

erroneous or influenced by an incorrect view of the law. ”). W
view the evidence in the light nost favorable to the party that

prevailed in the district court. See United States v. Dortch,

199 F.3d 193, 197 (5th Gr. 1999).

1.
On July 13, 1999, Appellant Marcellus Hunt was stopped by
O ficer Davidson of the M ssissippi H ghway Patrol for speeding.
The stop occurred on a four-lane highway at 1:45 p.m Appel | ant
was driving a 1999 Buick Century which did not have tinted
w ndows. Dewaun Dorse was a passenger in the car.
After being pulled over, Appellant left his car, shutting

t he door behind him and wal ked to the back of the Buick to neet



Davi dson. After Appellant conplied with Davidson’s request to
produce a valid driver’s |icense, Davidson wal ked to the driver’s
side of the Buick and opened the door.
Davi dson visually searched the car and spoke w th Dorse.
As Davi dson prepared to shut the driver’s side car door, he
observed a clear plastic bag stuffed in the indentation that
serves as a door handle on the door. Davidson contends that the
contents of the clear plastic bag appeared to be crack cocai ne.
After spotting the drugs in his search of the vehicle,
Davi dson wal ked back towards Appellant who was waiting at the
rear of the car. As he was returning to Appellant, Davi dson
noticed for the first tinme an enpty gun hol ster on the floorboard
behind the driver’s seat. Davidson frisked Appellant, placed him
under arrest, and then arrested Dorse. Incident to these
arrests, Davidson searched the Buick and found a bag of powder
cocaine in the glove box and a handgun in the center arnrest.
Appel l ant was charged in a two-count indictnment. Count One
charged Appellant wth aiding and abetting possession with intent
to distribute 248.47 grans of cocaine salt (powder cocai ne) and
5.72 grans of cocai ne base (crack cocaine). Count Two charged
Appel l ant with possession of a firearmby a convicted fel on.
Appellant filed a notion to suppress, which the district
court denied, concluding that “the officer [was] within his

authority in opening the door of a car after a traffic search to



| ook for weapons.” Follow ng the denial of his notion, Appellant
entered a conditional guilty plea, subject to the appeal of the

deni al of the suppression notion.

L1,
The Fourth Amendnent guarantees that “[t]he right of the

peopl e to be secure in their persons, houses, papers, and

ef fects, agai nst unreasonabl e searches and sei zures, shall not be
violated.” U S. Const. anend. |V. The essential purpose of the
Fourth Amendnent is to inpose a standard of “reasonabl eness” upon
| aw enf orcenent agents and ot her governnent officials in order to
prevent arbitrary invasions of the privacy and security of

citizens. Delaware v. Prouse, 440 U S. 648, 653-654 (1979).

The protection of the Fourth Amendnent is enjoyed not only
in the honme, but on the sidewalk and in a person’s autonobile.

See Delaware v. Prouse, 440 U. S. at 663 (citing Terry v. Chio,

392 U.S. 1, 19 (1968) and Adans v. WIllianms 407 U.S. 143, 146

(1973)) (“[P]eople are not shorn of all Fourth Amendnent
protection when they step fromtheir hones onto the public
sidewal ks. Nor are they shorn of those interests when they step
fromthe sidewal ks into their autonobiles.”). It is well
established that a traffic stop is alimted seizure within the

meani ng of the Fourth Amendnent, Delaware v. Prouse 440 U. S. at

653, and that intrusion into the interior of an autonobile for



i nvestigative purposes constitutes a search, New York v. C ass,

475 U. S. 106, 114-115 (1986). The stopping of an autonobile and
the detention of its occupants constitutes a “seizure,” even when
the purpose of the stop is limted and the resulting detention

bri ef. Del aware v. Prouse 440 U.S. at 653. “While the interior

of an autonobile is not subject to the sane expectations of
privacy that exist with respect to one’s hone, a car’s interior
as a whole is nonethel ess subject to Fourth Amendnent protection
fromunreasonable intrusions by the police.” dass, 475 U S. at
114- 115.

The Court specifically has rejected a “bright-line” rule
that an autonobile search incident to a traffic citation is
perm ssi bl e wi thout reasonabl e suspicion or probable cause for

the search. See Knowes v. lowa, 525 U S 113, 117 (1998); see

also Mchigan v. Long, 463 U S. 1032, 1049 (1983). Davidson

coul d not search the autonobile w thout sone articul abl e,
i ndi vi dual i zed suspicion that the autonobile contai ned weapons or

contraband. United States v. Mchelletti, 13 F.3d 838, 840 (5th

Cir. 1994) (“Reasonable suspicion nust be supported by particular
and articul able facts, which, taken together with rational

i nferences fromthese facts, reasonably warrant an intrusion.”).

Thus, we nust determ ne whether Davidson’s search of Appellant’s
aut onobi |l e, based only on Appellant’s exit fromthe vehicle, was

an unnecessary intrusion. W believe that it was.



| V.

Appel lant admits that he was |awfully stopped for driving 85
mles-per-hour in a 70 m | e-per-hour speed zone. Appell ant
concedes al so that Davidson had the right to inspect the car
visual ly for the purpose of observing weapons or contraband in

plain view. See Wiren v. United States, 517 U. S. 806, 809

(1996). The fact that Appellant was |awfully stopped, however,
does not justify Davidson’s intrusion into Appellant’s car for

t he purpose of performng the search of the vehicle s interior

t hat unearthed the evidence at issue in this case. Under

exi sting Fourth Anendnent jurisprudence, the officer had the
right only to renove fromthe vehicle Appellant, the driver, (had

he still been inside), see Pennsylvania v. M s, 434 U S. 106,

111 (1977), and Dorse, the passenger, see Maryland v. WIlson, 519

U S. 408, 414 (1997). Oficer Davidson could not search the
autonobile’s interior wthout objective evidence of crimnal
activity or of potential danger to the officer. And, had he not
opened the car door to search the interior, Davidson admts that
he woul d not have seen the plastic bag stuffed into the driver’s
si de door handl e.

The facts devel oped at the suppression hearing denonstrate
t hat Davi dson did not have probabl e cause or reasonabl e suspicion

to open Appellant’s car door and conduct a search. Davidson



conceded as nuch when he testified that: (1) Appellant was
conpliant and cooperative when the officer requested Appellant’s
driver’s license, (2) there was nothing in Appellant’s dress or
deneanor that caused himany concern, (3) Dorse did not nake any
nmovenents that caused Davi dson any concern, (4) he did not
suspect that Appellant or Dorse possessed any drugs or contraband
or that Appellant was in possession of a weapon, (5) he did not
snel |l any al cohol or suspect that Appellant was driving under the
influence of an illicit substance, (6) there was no reason to
believe that the Buick was stolen or that there was anything
wong with the license plate, the inspection sticker, or
Appellant’s driver’s license, (7) there was “not hing unusual

about the situation,” and (8) Appellant did not do or say
anything to cause Davidson to be concerned or worri ed.

Davi dson testified that the reason he went to the driver’s
door was because Appellant had left the vehicle to neet him
outside the car. On cross-exam nation, Davi dson stated:

“Anytinme soneone does that, sir, | always go on to the driver’s
door to nmake sure there is nothing in there, for officer safety;
no weapons or anything else is in the car.” Tr. at 11. Davidson
admtted that he “automatically” undertook this search whenever
anyone exited a vehicle during a routine traffic stop, and that
he recogni zed that his opening of the door and leaning into the

car was a “search” under the Fourth Anendnent. ld. at 12-13, 21;



see U S. v. Ryles, 988 F.2d 13, 15 (5th Cr. 1993).

Davi dson’s regul ar practice of conducting a search whenever
a driver leaves his or her vehicle during a routine traffic stop
isin direct conflict with the constitutional requirenent that
aut onobi | e searches be conducted only when there are particular
objective factors warranting the intrusion. An individual’s
decision to step out of his or her vehicle to greet a detaining
of ficer does not create the individualized suspicion required for

an aut onobi |l e search. See Goodson v. City of Corpus Christi, 202

F.3d 730, 735 (5th Gr. 2000) (stressing that an officer “nust be
able to articulate sonething nore than an i nchoate and
unparticul ari zed hunch” for a search to be permssible). Oficer
Davi dson’s adm ssion that his regular practice is to search for
contraband w t hout i ndividualized reasonable suspicion is fatal
to the government’s case.

The governnent has presented no enpirical data, nor has our
i ndependent research di scovered any, suggesting that the act of a
driver who has been stopped for a traffic violation |eaving his
car to greet the officer creates either a permssible or
conpel | abl e i nference that the autonobile contains contraband or
weapons. For an intrusion to be warranted, there nust be
appropriate inferences drawn fromthe facts specific to the

situation at hand. No such facts were present here.



The governnent attenpts to justify Oficer Davidson s search
by arguing that: (1) Appellant’s decision to | eave the Buick and
nmeet Davidson in the rear of the car was not, according to
Davi dson, a common practice for drivers who are stopped for
routine traffic violations; (2) Davidson’s search of the car for
“officer safety” was a standard and acceptabl e practice; and (3)
Davi dson perceived Appellant to be “a little nervous” when he was
asked for his license. These argunents fail. W have al ready
rejected the notion that, whether it is a common practice or not,
the act of leaving a vehicle to greet a detaining officer creates
t he reasonabl e suspi cion necessary to justify an autonobile
search for weapons or contraband. W have dism ssed al so the
governnent’s assertion that Oficer Davidson' s practice of
searchi ng vehicles based only on a generalized fear for officer
safety is acceptabl e under the Fourth Amendnent. As to the
observation that Appellant was “nervous,” Oficer Davidson
admtted at the suppression hearing that such “nervousness” was
not unusual anong people who are stopped for traffic violations:

Attorney: Let’s talk about this “may have been nervous.”

You are not testifying that he was nervous, are
you?

Davi dson: No, sir.

Attorney: You' re just saying that he may have been nervous,
correct?

Davi dson: Yes, sir; that’'s correct.

Attorney: As any person who is stopped for speeding may have
been nervous; is that correct?

10



Davi dson: Yes, sir, that’s correct.
Tr. at 10-11. Having so testified, Oficer Davidson cannot now
all ege that his search was justified by an unusual |evel of
nervousness exhi bited by Appell ant.

The governnent cites nunerous cases in an attenpt to justify
O ficer Davidson's search of Appellant’s vehicle. Each of these
cases can be distinguished fromthe instant case in one inportant
way. |In every case that the governnent cites, the Oficer
conducting the search had individualized, particularized
suspi ci on of wongdoing triggered by specific facts surroundi ng

the detention. See, e.q., Wiren, 517 U S. at 809-810 (finding

justification for protective search of a car when suspect was
stopped in a “high crine area” in the evening and when the
contraband was clearly seen by a vice-squad officer through the

driver’s side window); Mchigan v. Long, 463 U S. at 1051

(finding justification for protective search of car after

def endant had driven into a ditch, had difficulty answering

gquestions due to “sone intoxicant,” and a knife was spotted by

officers); United States v. Baker, 47 F.3d 691, 694 (5th Gr.

1995) (finding justification for protective search of a car after
police received contradictory responses to questions regarding
their travel itinerary and whether a gun was in the car, where
def endant s appeared “extrenely nervous,” and only after spotting

a box of ammunition in the car); Ryles, 988 F.2d at 15 (finding

11



justification for protective search of a car when the driver who
left the car to greet the officer had no driver’s license,
admtted he was not the owner of the van, could not provide proof
of liability insurance as required under Texas |law, snelled of

al cohol (although he passed the field sobriety test), and where
the van snelled of marijuana as the officer approached). 1In the
i nstant case, O ficer Davidson admts that his search of
Appel l ant’ s vehicle was pronpted not by a unique set of facts
surrounding the stop of the vehicle, but rather by his
general i zed perception of individuals who choose to | eave their
aut onobi | es when they are stopped for routine traffic violations.

Both M chigan v. Long and Ryles specifically warn agai nst

the type of vehicle frisk w thout reasonabl e suspicion engaged in
by Oficer Davidson. |In Long, the Court stressed that “our
deci si on does not nean that police may conduct autonobile

sear ches whenever they conduct an investigative stop. . . .” 463

U S at 1050 n.14; see also Knowes v. lowa, 525 U. S. 113, 117

(1998) (establishing that the dicta in Long was now el evated to
the Court’s holding). In Ryles, this court expressly stated:
“We do not intend to suggest that a police officer may in al
circunstances constitutionally intrude into the interior of a
vehicl e sinply because he has tenporarily lawfully detained the
vehi cl e because of a traffic violation.” 988 F.2d at 16. W

adhere to this adnoni shnent now, this sinply is not a case in

12



which the Oficer’'s search of the vehicle can be justified.?

VI .

The governnent has failed to present any specific,
articulable facts to justify Oficer Davidson's search of
Appel lant’s vehicle. Additionally, Oficer Davidson has conceded
that it is his standard practice to conduct such a search
whenever a person voluntarily | eaves his or her car during a
routine traffic stop. Because the Fourth Anendnent forbids an
aut onobi | e search absent i ndividualized suspicion of ongoing
crimnal activity or danger to the officer, we find that the
district court erred in denying Appellant’s suppression notion.

The judgnent of the district court is VACATED. The O der

denying the notion to suppress i s REVERSED

’The governnent contends that O ficer Davidson saw the holster in plain
view as he wal ked back to Appellant after searching the autonobile, and that
therefore the evidence should be admitted under the doctrine of inevitable
di scovery. See United States v. Kirk, 111 F.3d 390, 392 (5th Gr. 1997). W
need not neet this issue because it was not presented first to the district
court, Sins v. Apfel, 530 U S. 103, 108 (2000).
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KI NG Chief Judge, specially concurring:

| concur in the judgnent reversing the district court’s
order denying Hunt’s notion to suppress and in Judge Al disert’s
good opinion for the panel. | wite separately to enphasize that
the basis for ny decision rests in the governnent’s failure to
present any evidence to suggest that the act of |eaving a
lawful |y stopped autonobile to greet an officer creates an
i nference that the autonobile contains contraband or weapons.
O ficer Davidson did articulate a general, fact-based suspicion
of sorts, which led to his search of the vehicle. He offered no
basis, however, for his suspicion drawn either fromhis own
experience or fromthe specific facts of this stop. There is
nothing in the suppression hearing testinony or in the
governnment’s evidence that allows this court to determ ne whet her
hi s generalized suspicion was reasonable. Oficer Davidson's
practice, based on what is, on this record, only a hunch, is not

enough.



