UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CI RCU T

No. 00-60319
Summary Cal endar

VI CTOR GARCI A LI ZANA,

Petiti oner,

VERSUS

UNI TED STATES PAROLE COW SSI ON,

Respondent .

Appeal fromthe Determ nation of the
United States Parol e Comm ssion

April 2, 2001

Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Petitioner Victor Lizama is a federal prisoner who was
transferred to the United States from Mexi co to continue serving a
Mexi can sentence for “Sinple Homcide.” The United States Parol e
Commi ssion (“Conmm ssion”) determ ned a rel ease date for petitioner
pursuant to 18 U. S.C. 8 4106A(b)(1)(A). Petitioner appeals the

Comm ssion’s determ nation that the federal offense nost anal ogous



to Lizama’s Mexican crine was second-degree nurder. W affirm
FACTS AND PROCEDURAL BACKGROUND
Li zama, a United States citizen, killed Jose Martin Rios
Her nandez in La Paz, Baja California, Mexico, on Novenber 28, 1996.
According to the Mexican court docunents, available to the
Commi ssion in English translation, the follow ng facts were proven
at trial:

...the autopsy, [wherein] the injuries to the body are
descri bed, stating that JOSE MARTI N RI OS HERNANDEZ, di ed
due to the described injuries and the autopsy which
determ nes the cause of death was CRANI AL TRAUVATI SM |t
is also determned that said injury was produced by a
contusive object or agent; . . . . Wth said docunents,
it was undoubtably [sic] proven that on Novenber 28,
1996, at approximately ten thirty hours, there was a
probl em between C. VERONICA SANCHEZ MOLINA and the
def endant/ appel l ant. Therefore the | atter began chasi ng
her in order to harm her; she asked for help and the
deceased JOSE MARTI N RI OS HERNANDEZ canme and who after
telling VICTOR LI ZAMA t o | eave VERONI CA al one because she
‘“had a belly’ [was pregnant], hit himover the head with
a ‘ballena’ bottle, causing him to bleed and began
running in order to separate hinself [Hernandez] fromthe
def endant but was unable to. VI CTOR LI ZAMA caught up
W th himand beat him causing injuries which finally |ed
to his death, therefore the HOMCIDE was due to the
assault he suffered by the deceased. Wen he [Lizang]
beat the deceased to death, the latter was intoxicated,
which inplies he is a danger to society and because of
this, is even nore dangerous, justifying then, that the
sentenci ng judged the sane as aggravated due to materi al
and noral inplications of it, considering VICIOR LI ZAVA
as an adult crimnal, who used his own hands to conmt
the crime of SIMPLE | NTENTI ONAL HOM Cl DE.

Lizama was arrested at the scene and detained by Mxican
authorities. He was convicted by a Mexican court on the charge of

Sinple Homcide on My 26, 1998 and sentenced to 14 years’



i nprisonnment. Lizama transferred to the United States to serve his
sentence, pursuant to a prisoner-exchange treaty between the United
States and Mexi co. See Treaty on Execution of Penal Sentences,
Nov. 25, 1976, U S -Mex., 28 UST. 7399 The Conm ssi on
determned a release date for Lizang, pursuant to 18 U S.C. 8§
4106A (2000), based on the sentencing guidelines “of a simlar
of fense.” 8 4106A(b) (1) (A). The U.S. probation officer who
prepared Lizama’s post-sentence report found that the nost
anal ogous federal offense was voluntary mansl aughter, 18 U S.C. 8§
1112(a). After holding a hearing, a Conm ssion exam ner adopted
t he probation officer’s recomendati on, and recommended that Li zama
be rel eased after 51 nonths.

A Comm ssion case reviewer did not agree with the voluntary
mansl| aughter determnation, and a rehearing was ordered. A
different examner initially agreed with the vol untary mansl aught er
determ nation, but |ater changed her m nd and recommended that the
nmost anal ogous offense was second-degree nurder. 18 U S C 8§
1111(a). The Conmm ssion adopted this recomendati on, determ ned
that the guideline range was 168-210 nonths, and sentenced Lizama
to serve 168 nonths in prison, followed by 60 nonths or until the
full termdate of his foreign sentence, whichever is earlier, on
supervi sed rel ease.

DI SCUSSI ON

Li zama argues on appeal that voluntary manslaughter is the



federal offense nost anal ogous to his Mexican crine rather than
second- degree nurder as the Conmm ssion found.
A.  Standard of Review

We decide an appeal of the Comm ssions’s determi nation, in
accordance with 18 U S.C. 8 3742, as though the determ nation
appeal ed had been a sentence inposed by a United States district
court. 18 U . S.C. § 4106A(b)(2)(B). Accordingly, we review the
Comm ssion’s |legal determ nations de novo. Ml ano-Garza v. U S
Par ol e Conm ssion, 965 F. 2d 20, 23 (5th Gr. 1992). Wen revi ew ng
the Comm ssion’s factual findings, we apply the clearly erroneous
standard. Id.
B. Commssion’s Simlar O fense Determ nation

In determning a release date for a transfer offender, the
Conmi ssion considers the recomendations of the U S. Probation
Servi ce and any docunents fromthe transferring country. 18 U. S.C
8 4106A(b) (1) (B). The regulations also provide that “[t]he
Commi ssion shall take into account the offense definition under
foreign law, the length of the sentence permtted by that [ aw, and
t he underlying circunstances of the offense behavior.” 28 CF. R 8§
2.68(g)(1999).

Hom ci de under Article 123 of the Baja Penal Code states,
“Whonever deprives another of his life commts the crine of
hom cide.” The Baja statute establishes three ranges of puni shnent

for homcide, depending on the defendant’s nens rea and the



ci rcunstances surrounding the crinme: WIlful Homcide (“Homcidio
Calificado”) - 16-30 years’ i npri sonnent ; Sinple Hom cide
(“Hom cidio Sinple”) - 8-15 years’ inprisonnent; and Hom cide in an
Affray (“Homcidio en R na”) - 4-10 years’ inprisonnent. Article
147 defines the nost serious homcide, WIIful Homcide, as
follows: “It is understood that assault and homcide are willfu

when they are commtted wth preneditation, wth superior
advantage, with malice! or treachery.” Article 146 defines affray
for purposes of the | east serious hom cide provision as follows: “a
physi cal , not verbal dispute between two or nore persons, with the
pur pose of causing one another nutual harm” Si npl e Hom ci de
appears to be the default statute applied if the crinme does not
fall into either the nore or | ess serious provisions.

In sentencing Lizam, the Mexican court rejected both the
prosecutor’s claimthat Lizama had conmtted willful hom cide and
Lizama’s clains that he was responsible only for Homcide in an
Affray and that he acted in self-defense. The court found that,
Li zama’ s “behavi or can in no way be judged defensive.” The court
also declined to find that Lizama had commtted Homicide in an

Affray, because “[t]here was then no intention between the parties

The term “malice” has a different meani ng under the Baja Penal
Code, than in United States jurisprudence. Kl eeman v. U S. Parole
Commin, 125 F.3d 725, 731 n.7 (9th Gr. 1997). A discussion of
mal i ce by the Mexican courts is not dispositive of whether Lizam
acted with the requisite malice to classify his crinme as second
degree nmurder in the United States. Id.
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to cause each other harm so there is never the typical behavior of
a fight.” The Mexican court therefore concluded that Lizanma was
guilty of Sinple Homcide and sentenced him to 15 years’
i npri sonnent .

The Comm ssion found that the United States federal offense
nmost anal ogous to Lizama’s Mexican crinme of Sinple Hom cide was
second-degree nurder, in violation of 18 U S.C. § 1111(a):

Murder is the unlawful killing of a human being with
mal i ce af oret hought. Every nurder perpetrated by poison,
lying inwait, or any other kind of wllful, deliberate,
mal i cious, and preneditated killing; or commtted in the
perpetration of , or attenpt to perpetrate, any arson,
rape, burglary, or robbery; or perpetrated from a
premnedi tat ed design unlawful ly and nmaliciously to effect
the death of any human being other than him who is
killed, is nmurder in the first degree.

Any other nurder is murder in the second degree.

Li zama argues that the Comm ssion erred because voluntary
mansl| aughter i s nore anal ogous than second degree nmurder to Sinple
Hom cide wunder the circunstances of his case. Vol unt ary
mansl aughter is defined in 18 U S.C. § 1112(a) as:

the unlawful killing of a human being w thout nalice
[ u] pon a sudden quarrel or heat of passion.

Specifically, Lizama contends that he killed in a “heat of
passi on” i nduced by Hernandez’s bl owto the back of his head, which
negates the existence of malice, an essential elenent of second
degree nurder. A defendant who kills in a heat of passion in
response to adequate provocation is gqguilty only of voluntary

mansl| aught er . United States v. Browner, 889 F.2d 549, 552 (5th



Cir. 1989). A “heat of passion” is a passion of fear or rage in
whi ch the defendant [oses his normal self-control as a result of
circunstances that would provoke such a passion in an ordinary
person, but which did not justify the use of deadly force. | d.
However, a blow wll not reduce a homcide to voluntary
mansl| aught er when the defendant “by his own prior conduct (as by
vigorously starting the fracas) was responsi ble for that violent
bl ow.” WAYNE R LAFAVE & AusTIN W ScorT, JR., SUBSTANTIVE CRIM NAL LAW 8
7.10(b) (1) (1986).

Li zama contends that he was not responsible for the bl ow he
recei ved because he had not yet assaulted Her nandez when Her nandez
hit himon the back of the head with a large beer bottle. The
Mexi can court docunents belie this position, finding that Hernandez
struck Li zama “because as any citizen, he was defendi ng a woman who
at that tine was being assaulted by the sentenced defendant and
because of this, the deceased hit him. . . and [then] the deceased

ran. The Conm ssion, giving due deference to the Mexican court’s
finding, rejected Lizama’ s position and found t hat Her nandez struck
Lizama in order to defend Mdlina, whom Lizama was “chasing and
threatening.” “The exam ner does not find that [Lizama] had
adequate provocation for . . . the assault on the victim
[ Li zama’ s] own actions in chasing and threatening Ms. Mdlina caused

the victimto intercede on her behal f.” Li zama’ s version of the

events, which would require the Comm ssion to contradict the



Mexi can court’s conclusions, were properly rejected by the
exam ner.

W find no error in the factual basis of the Conm ssion's
decision and or in the ultimate determ nation that second degree
murder is the crinme nost analogous to Sinple Hom cide under the
Baja penal code and the particular facts of this offense. W
therefore affirmthe Conm ssion’s ruling.

AFF| RMED.



