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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 00-60267

UNI TED STATES OF AMERI CA

Plaintiff - Appellant

SOUTHLAND MANAGEMENT CORPORATI ON; ET AL

Def endant s

W THAD MCLAURI N, CHARLES C. TAYLOR, JR, ARTHUR W DOTY

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Southern District of M ssissippi

April 11, 2002
Bef ore KING Chief Judge, and REAVLEY and JONES, Circuit Judges.
KING Chief Judge:
Plaintiff-Appellant the United States of Anerica (“the
Governnent”) brought the instant action agai nst Defendants-
Appel l ees W Thad McLaurin, Charles C Taylor, Jr., and Arthur W

Doty (“the Defendants”) under the civil False Cains Act (“the



FCA’). The Governnent alleges that the Defendants, as owners of
t he Jackson Apartnents in Jackson, M ssissippi, repeatedly
certified falsely to the Departnent of Housing and Urban
Devel opment (“HUD’) that these apartnents conplied with the
“decent, safe, and sanitary” standard established in the
Defendants’ contract with HUD. The district court granted
summary judgnent to the Defendants, finding that, under the
undi sputed material facts of the case, the Governnent coul d not
establish the materiality el enent of a cause of action under the
civil FCA: nanely, that the false clains in question “had a
natural tendency to influence” or were “capable of influencing”
t he decision of the governnental body to which they were
addressed. The district court also found that, because HUD
remtted funds to the Defendants knowi ng that their
certifications were fal se, the Defendants coul d not have
“knowi ngly” submtted false clains to HUD. The Governnent now
appeal s the district court’s sunmary judgnent, all eging that
materiality is not a required el enment of a cause of action under
the civil FCA and that genuine issues of material fact exist
regardi ng whet her the Defendants “knowi ngly” submtted false
cl ai ns.

We hold that, under the law of this circuit, materiality is
a required elenent of a cause of action under the civil FCA
However, we find that sunmary judgnment was nonet hel ess
i nappropriate in the instant case because this court’s precedents
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al so dictate that the Defendants’ false certifications of
conpliance with the “decent, safe, and sanitary” standard were
material as a matter of law. Using the definition of materiality

enpl oyed by the Suprene Court in Kungys v. United States, 485

U S 759 (1988), which is the definition enployed by the district
court, we find that the Defendants’ certifications had a “natural
tendency to influence, or were capable of influencing” HUD s
deci sion whether to honor their clains because recei pt of these
certifications was a prerequisite to HUD s remttance of funds.
We al so hold, in accordance with the conclusion of our sister
circuits, that governnent paynent of a false claimwth know edge
of its falsity does not provide an automatic defense to liability
under the FCA. Finally, we agree with the Governnent that there
are genuine issues of material fact regardi ng whet her the
Def endants “knowi ngly” submtted false clains to HUD in the
i nstant case. Accordingly, we REVERSE the judgnment of the
district court and REMAND t he case for further proceedi ngs
consistent with this opinion.
| . FACTUAL AND PROCEDURAL BACKGROUND

Begi nning in 1980, the Defendants participated in a
federal |l y-funded programto provide housing to | owincone
i ndividuals at the Jackson Apartnents (“the Conplex”) under the
oversight of HUD. During subsequent years, conditions at the

Conpl ex deteriorated. Wiile HUD attenpted to work with the



Def endants over a period of approximately two years to renedy
these problens, these informal renedial efforts met with

i ncreasing resistence and ultimately proved unsuccessful in
inproving the habitability of the Conplex. In 1997 the

Def endant s st opped maki ng paynents on the buil ding’ s nortgage
debt, and HUD forecl osed on the Conplex. The Governnent
subsequently sued the Defendants, alleging that during a nineteen
mont h period (beginning after the two-year renedial efforts had
substantially deteriorated, but prior to HUD s ultimate

forecl osure) the Defendants violated 31 U S.C. 8§ 3729(a) by
falsely certifying on nineteen separate occasions that the
Conpl ex was in “decent, safe, and sanitary” condition. An

expl anation of HUD s | owincone housi ng program provi des a
context for the relevant facts.

A. HUD s Housi ng Program

1. The National Housing Act and Regul atory Agreenents

In enacting the National Housing Act, Pub. L. No. 73-479, 48
Stat. 1246 (1934) (codified as anended at 12 U.S.C. 88 1701-1750¢g
(2001)) (the “NHA"), Congress sought to increase the supply of
| ow-i ncome housing by creating a programthat provides nortgage
credit to the private sector. Under this program HUD insures a
housi ng project owner’s nortgage so that the owner may provide
| ow-rent housing “to assist famlies with incones so | ow that

they could not otherw se decently house thenselves.” 12 U S. C



88 1701t, 1703 (2001). In an effort to encourage private

i nvestnment, the NHA and HUD regul ations also “allowf] owners to
borrow noney at reduced interest rates, reduce[] a borrower’s
equity requirenents, permt[] owners to sign non-recourse notes,
and, prior to the 1986 tax code changes, grant[] owners and

i nvestors generous tax benefits.” Christopher Vill., Ltd. P ship

v. Retsinas, 190 F.3d 310, 312 (5th Cr. 1999).1

1 Because of the significant tax benefits involved, this
program becane a popul ar source of “tax shelters” for individual
investors in the early 1980s. Frequently such tax shelters were
structured as limted partnerships, as in the instant case.
Typically, individuals forned a |imted partnership, nade a
mnimal initial capital contribution, and obtai ned a non-recourse
nort gage guaranteed by the federal governnment to cover the bul k
of the costs of building or rehabilitating a property. Wile the
limted partners were liable only to the extent of their initial
capital investnent, the partnership was a “pass through” entity
for tax purposes — i.e., the partnership allocated gains or
| osses to individual partners, who reported such itens on their
i ndi vidual tax returns. Because the tax |laws allowed the
partnership to depreciate the building (or the inprovenents to an
exi sting property) on an accelerated tinetable, these projects
tended to accrue large “losses” in their early years. The
i ndi vi dual nenbers of the partnership used these “passed through”
| osses to offset individual inconme, thereby “purchasing” nore
than one dollar of tax savings with each dollar of capital they
contributed. At the sane tinme, the excess cash fl ows generated
by the project during its early years were paid out to the
partnership rather than preserved for the support of the project.

When the accel erated depreciation period was over and the
shelter had (in the vernacular) “burned out,” if the partnership
defaulted on the nortgage (because of inadequate cash flow or any
ot her reason), HUD (as guarantor) was conpelled to institute
proceedi ngs to foreclose on the property. This default did not
put the investors’ personal assets at risk, as the nortgage was
non-recourse debt. See generally Arthur R Hessel, Heard from
HUD, 6 SUM J. Affordable Housing & Community Dev. L. 268, 270
(1997) (describing the tax incentives for private investors to
participate in construction and rehabilitation of |owincone
housing); Daryl S. Alterwitz, Low |Incone Housing Under the New
Conservatism Trickle Down or Dry Up?, 26 Santa Clara L. Rev.
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I n exchange for these benefits, the property owner and HUD
execute a regul atory agreenent that “give[s] HUD extensive
regul atory authority over the operation and mai ntenance of the

property.” 1d.; see also 12 U S.C. 8§ 1715l (d)(3) (requiring the

owners to be “regulated or supervised . . . under a regul atory
agreenent or otherw se, as to rents, charges, and nethods of
operation, in such formand in such manner as in the opinion of
the Secretary [of HUD] wll effectuate the purposes of this
section”). The owner has many responsibilities under the
regul atory agreenent. For exanple, the regulatory agreenent in
the instant case requires the Defendants to “maintain the
nort gaged prem ses, accommobdati ons and the grounds and equi pnent
appurtenant thereto, in good repair and condition.”
2. Section 8 and “HAPs”

In 1937, Congress enacted the United States Housing Act,
Pub. L. No. 75-412, 50 Stat. 889 (1937) (codified as anended at
42 U.S.C. 88 1437 et _seq. (1994 & Supp. 2001)) (the “USHA"), “to

address the shortage of housing affordable to | owincone

461, 461 & nn. 5, 6, 23 & 93-96 (1986) (sane).

Such tax shelters were particularly financially advantageous
prior to the Tax Reform Act of 1986, which restricted the extent
to which investors could use deductions and credits derived from
tax shelters to offset earned incone. These reforns al so
repeal ed sonme of the specific tax incentives applicable to | ow
i nconme housing projects. See generally Janet Stearns, The Low
| ncome Housing Tax Credit: A Poor Solution to the Housing Crisis,
6 Yale L. & Pol’y Rev. 203, 208-10 (1988) (describing the effects
of the Tax Reform Act of 1986).




famlies” and “to renedy the unsafe housing conditions and the
acute shortage of decent and safe dwellings for |owincone
famlies.” 42 U S. C 8§ 1437(1) (Supp. 2001). In 1974 Congress
anended the USHA by adding Section 8 (codified as anended at 42
U S C 8§ 1437f (Supp. 2001)), which created a federal programto
provi de rental assistance for tenants of privately-owned

housing.2 1d. 8§ 1437f(a); Christopher Vill., 190 F.3d at 313.

Ceneral ly, under this rent subsidy program a |owincone tenant
w Il make rental paynents based upon the tenant’s incone and

ability to pay. See 42 U S.C. § 1437a(a)(1) (1994 & Supp. 2001).

2 There are nmany Section 8 prograns. See, e.qg., 24 CF.R
88 880. 101-880.612a (2001) (new construction); id. 8§ 881.101-
881. 601 (substantial rehabilitation); id. 88 882.101-882.810
(noderate rehabilitation); id. 88 883.101-883.701 (state housing
agencies). Each programhas its own specific rules and
eligibility requirenents. |In the present suit, we are concerned
wth the Section 8 programinvolving substantial rehabilitation.
See id. 88 881.101-881.601. Section 881.201 defines “substanti al
rehabilitation” as:

(a) The inprovenent of a property to decent, safe and
sanitary condition in accordance wth the standards of
this part froma condition bel ow those standards.
Substantial rehabilitation may vary in degree from
gutting and extensive reconstruction to the cure of
substantial accunul ati on of deferred nmai ntenance.
Cosnetic inprovenents alone do not qualify as
substantial rehabilitation under this definition.

(b) Substantial rehabilitation may al so incl ude
renovation, alteration or renodeling for the conversion
or adaptation of structurally sound property to the
design and condition required for use under this part
or the repair or replacenent of major building systens
or conponents in danger of failure.

Id. § 881. 201.



HUD t hen pays the property owner an anount cal cul ated to nake up
the difference between the tenant’s contribution and the
“contract rent” agreed upon by HUD and the owner. See id.

8§ 1437f(c)(3). These nonthly paynents to the owner are known as
housi ng assi stance paynents, or “HAPs.”

Pursuant to Section 8 and as required by the regul ations
governi ng the substantial rehabilitation program see 24 CF.R 8§
881.501 (2001), HUD enters into Housing Assistance Paynent
contracts (“HAP contracts”) with private owners. These contracts
require the owners to agree to maintain “decent, safe and
sanitary” housing in order to receive HAP paynents fromthe
governnment. Once such a contract is established, the owner
submts to HUD a nonthly Application for Housing Assistance
Paynents, also known as a “HAP voucher.” See 24 C F.R
§ 881.501(c) (2001). Part of this application requires the owner

to sign an “Omer’s Certification,” certifying, inter alia, that

t he subject property is “decent, safe, and sanitary.”® The

3 The HAP vouchers require that the owners of the
federal | y-subsi di zed properties provide information regardi ng the
nunber of total units, the nunber of vacant units, the contract
rent amount, the amount of rent paid by the tenants, and the
anount of paynent requested by the owners. There are al so other
certifications that the property owners nust make, including that
the information provided in the HAP voucher is true and correct;
that the “tenant’s elig[ibility] and ass[istance] was conputed in
accordance with HUD s reg[ul ati ons], procedures, and the
Contract”; that “required inspections are conplete”; and that the
owners “have not and will not receive any noney or other
consideration fromtenant or other source for Units beyond that
aut horized by HUD .]”



governnent remts the nonthly HAPs only if the owner has signed
this certification. The HAP vouchers submtted by the owner al so
i ndicate, imredi ately above the signature line, that HUD has the
right to “prosecute false clains/statenents” and to seek civil
penal ties pursuant to 8§ 3729 of the civil False O ainms Act.

I f a property does not neet the required specifications,
HUD s usual practice is to require the ower to submt a detailed
pl an i ndicating how the owner will renedy the defects and to
allow the owner alimted tine period to fix the probl ens
pursuant to this plan. However, under the HAP contract, if the
owner fails to cooperate with HUD and correct the violations
wthin the prescribed tine, HUD may exercise any of its rights or
remedi es under the HAP contract, including abatenent of the HAPs.

B. The Facts of the Present Suit

The Defendants were general partners of Jackson Apartnents,
Ltd. (the “Partnership”), a limted partnership created for the
pur pose of purchasing the Conplex. 1In 1980, HUD advertised for
bi d proposals for properties to participate in its Section 8
“substantial rehabilitation” program The Partnership purchased
the Conplex and submtted a proposal to HUD, which HUD sel ect ed.
The Partnership then renovated the Conpl ex, and the Conpl ex
opened to |l owincone tenants in 1981.

To fund the renovation of the Conplex, the Defendants
expended approxi mately $190, 000 of their own funds, and the
Part nership executed a $2.4 mllion note secured by a HUD-insured
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non-recourse nortgage. To enjoy the benefits of the | ow

i nterest, non-recourse nortgage, the Partnership entered into a
regul atory agreenent with HUD. The Partnership and HUD al so
executed a HAP contract so that the Partnership could receive
HAPs. During the tinme period between the opening of the Conpl ex
and HUD s foreclosure in 1997, the Defendants wi thdrew $1, 109, 213
in surplus cash fromthe project while sinultaneously accruing
significant tax benefits fromthe tax credits and accel erated
depreci ation schedule applicable to the property.

Shortly after the inception of the project, in Decenber
1983, the Partnership contracted wth Sout hl and Managenent
Conpany (“Sout hland”) to manage the Conplex. During the tine
period relevant to this litigation (i.e., July 1995 to January
1997) Sout hl and subm tted, on behalf of the Partnership, the
mont hly HAP vouchers to HUD. As noted above, each of these HAP
vouchers contained a certification that the property was in
decent, safe, and sanitary condition. An enployee of Southl and,
as an agent of the Partnership, would sign the nonthly
certification.

Begi nning at |east as early as August 1993, physi cal
i nspections conducted by HUD reveal ed many nai nt enance probl ens
and structural defects at the Conplex. The physical inspection
reports contained in the record denonstrate that the Conpl ex

suffered from inter alia, roach and rodent infestation,

deteriorated siding, drainage problens, doors and w ndows that
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woul d not close or |acked functioning | ocks, inadequate

mai nt enance of fire extinguishers, inoperable snoke al arns,
rusted nedici ne cabinets, and | eaking faucets and toilets.*
These deficiencies were reflected in the overall ratings of
“bel ow average” or “unsatisfactory” given to the Conplex from
August 31, 1993 to Novenber 12, 1996. Furthernore, a Decenber
20, 1996 HUD Managenent Revi ew Report rated the conplex as

“unsatisfactory,” the |owest rating provided for in the

managenent review and physical inspection reports.?®

4 Wile the dissent downplays the severity of these
probl ens, the record provides anple evidence that conditions at
the Conpl ex were deplorable. One resident attested that she would
catch ten or nore rats in her apartnent every day and that the
rats would crawl in her baby’s crib, chew the nipples off the
baby’s bottles, and drink the baby’s m k. Another resident
i ndi cated that roaches were so prevalent in her honme that they
had i nfested her bed. She would kill roaches inadvertently while
she was sl eeping by rolling over in her sleep. A third resident
stated that, in addition to problens with roaches and m ce, her
apartnent had non-functional plunbing, holes in the walls, doors
wi th no doorknobs, and wi ndows that could not be | ocked.

Crime at the Conplex was alarmngly high as well. Drug
related crinmes were particularly prevalent. |In 1995 al one, the
Jackson Police Departnment received 43 calls reporting narcotics
violations at the Conplex and the police nade arrests at the
Conpl ex on at least 17 different occasions for narcotics
violations. Non-drug-related crinmes were also common at the
Conpl ex. In one two-year interval during the tinme period
relevant to this litigation, the Jackson Police Departnent’s
records indicate 57 cases of aggravated or sinple assault, 12
auto burglaries, 26 house burglaries, 9 auto thefts, 1 arned
robbery, 17 cases of vandalism 1 nurder, 14 larcenies, and 2
rapes at the Conpl ex.

5> The record contains reports frominspections conducted
by the Defendants’ nortgage conpany giving the Conpl ex
“satisfactory” ratings during the relevant tine period. However,
as John Maertz, the Governnent’s expert witness, indicated in his
report, nortgage conpany inspections tend to be far shorter and
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The Defendants received pronpt witten notice of each of
t hese unsati sfactory inspection reports. As per its standard
practice, HUD attenpted to give the Defendants a |limted
opportunity to cure the defects rather than i medi ately abating
the HAP paynents. After each inspection, HUD infornmed the
Defendants that they were required to “submt a witten response
to deficiencies noted” in the inspection report, explaining “in
detail” the corrective neasures planned, underway, or conpleted.
Wi | e Defendants tinely provided such a detailed response in
1993, in subsequent years the cooperative renedi al process began
to break down, and the Defendants’ responses to HUD s

notifications becane increasingly less tinmely and nore cursory.?®

| ess thorough than the inspections conducted on behal f of HUD
Consistent with this assessnent, the nortgage conpany’s

i nspector, Joseph Toler, voluntarily characterized his own

i nspection as “cursory” in his deposition, indicating that he did
not | ook at every building in the Conplex and that, for the
bui I dings he did exam ne, he “would be Iike wal king in the door
and | ooking around . . . and saying, well, this isn't too bad”
and t hen | eavi ng.

6 For exanple, on August 7, 1995, HUD sent to the
Defendants a July 11, 1995 physical inspection report and
requested a “detailed” witten response. The Defendants
responded on Septenber 6, 1995, in a brief letter that touched on
only a few of the reported deficiencies. On Septenber 11, 1995,
HUD wote to the Defendants, informng themthat their letter of
Septenber 6 failed to provide the “detailed plan of action” that
HUD requested in its August 7 letter. HUD again requested a
detailed response, this tine within fifteen days. On Cctober 17,
1995, still not having received any response fromthe Defendants,
HUD wote a third request for a detailed plan, giving the
Def endants another fifteen days to respond. In reply, HUD
received fromthe Defendants a rather indignant letter stating in
two short paragraphs which deficiencies noted in the inspection
report had been corrected.
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Despite the significant health and safety problens at the
Conpl ex and the inadequacy of the Defendants’ recalcitrant repair
and i nprovenent efforts, the Defendants continued to submt their
mont hly HAP vouchers certifying that the property was in “decent,
safe, and sanitary condition,” and HUD conti nued to di sburse HAPs
to the Defendants. On August 5, 1997, however, the Defendants
informed HUD that they would make no nore paynents on the
nortgage. HUD consequently forecl osed, and the Conplex was sold
inlate July 1998. On August 5, 1998, the Governnent filed the
i nstant action under 8 3729(a) of the civil False O ainms Act,
all eging that the Defendants nade fal se clains each nonth
regardi ng the physical condition of the Conpl ex when they
subm tted HAP vouchers for paynent. The Governnent’s |awsuit
seeks recovery only for false clains nade between July 1995 (when
HUD s cooperative renedial efforts began to encounter substanti al
resi stance fromthe Defendants) and January 1997.7

Specifically, the Governnent argues that during this tine
period the Defendants submtted nineteen HAP vouchers falsely
certifying that the Conplex was decent, safe, and sanitary. The

Gover nnent contends that each of these voucher subm ssions

" W note that the Governnent does not seek to recover for
any false clains nmade during the tine period when the Defendants
conplied in good faith with HUD s informal renedial efforts.
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constitutes a false clainf under the Act and that the
certifications therein indicating that the property was in
decent, safe, and sanitary condition were fal se statenents nmade
to secure HUD s paynent of the HAP vouchers. The Governnent
seeks civil penalties of $10,000 for each certification that was
filed, plus treble damages of $2,595,069.°

On Septenber 7, 1999, the Defendants noved for summary
judgnent, arguing that: (1) the HAP certifications were not
material to HUD s decision to pay the subsidies and therefore
could not formthe basis of a “false claint; (2) the Defendants
did not “know ngly” submt false clains because the Defendants
knew that HUD was fully aware of the condition of the Conpl ex
during the relevant tine period; and (3) the “decent, safe, and
sanitary” |anguage is too anbi guous to support a finding of
liability under the False Clains Act. The district court granted
t he Defendants’ notion for sunmary judgnent, agreeing with their
first two argunents

The CGovernnent tinely appeals the district court’s sunmary

judgnent in favor of the Defendants. The Governnent asserts two

8 The civil False Cainms Act defines a “clainf as “any
request or demand, whether under a contract or otherw se, for
nmoney or property . . . [where] the United States Governnment
provi des any portion of the noney or property.” 31 U S. C
§ 3729(c) (Supp. 2001).

® The Governnent reaches this figure by trebling $865, 023
—the amount that HUD clains to have disbursed to the Defendants
during the tinme period covered by its conplaint.
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primary clainms of error: (1) that the materiality of the
fal sehood to HUD s decision is not relevant in determ ning
whet her the Defendants violated 31 U S.C 8§ 3729(a); and (2) that
genui ne issues of material fact exist regarding whether the
Def endants “knowi ngly” submtted the false clains. W address
each of these clains in turn.
1. STANDARD OF REVI EW

We review the district court’s grant of summary judgnent de

novo, applying the sane standard as the district court. See

Rivers v. Cent. & S W Corp., 186 F.3d 681, 683 (5th Gr. 1999).

“Summary judgnent is proper only ‘if the pleadings, depositions,
answers to interrogatories and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to

judgnent as a matter of |aw. Turner v. Houma Mun. Fire &

Police Gvil Serv. Bd., 229 F.3d 478, 482 (5th G r. 2000)

(quoting FED. R CQv. P. 56(c)).

“Courts of Appeals consider the evidence in the |ight nost
favorable to the nonnovant, yet the nonnovant may not rely on
nmere allegations in the pleadings; rather, the nonnmovant nust
respond to the notion for summary judgnment by setting forth
particular facts indicating that there is a genuine issue for

trial.” Spivey v. Robertson, 197 F.3d 772, 774-75 (5th Cr.

1999) (citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,
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248-49 (1986)). After the nonnovant has been given an
opportunity to raise a genuine factual issue, if no reasonable
factfinder could find for the nonnovant, summary judgnent is

appropriate. See FED. R CvVv. P. 56(c); Celotex Corp. v. Catrett,

477 U.S. 317, 322 (1986).

1. 1S “MATERI ALI TY" AN ELEMENT OF A CAUSE OF ACTI ON UNDER THE
ClVIL FALSE CLAI M5 ACT?

The civil False Cains Act inposes liability on any person
who knowi ngly submts, or causes the subm ssion of, a false or
fraudulent claimfor noney to the governnent. The current Act
originated in the 1863 False Cains Act, which provided both
civil and crimnal sanctions for “false, fictitious, or
fraudulent” clainms submtted to the United States Governnent.
See Act of Mar. 2, 1863, ch. 67, 12 Stat. 696; see also S. Rer.

No. 99-345, at 8 (1986), reprinted in 1986 U S.C. C. A N 5266,

5273. In 1874, the civil and crim nal provisions were severed,
the civil penalties being codified in one portion of the United
States Code and the crimnal provisions in another. See U S
Rev. StaT. tit. 36, 8§ 3490 (1875) (civil); id. tit. 70, 8 5438
(crimnal).

Congress recodified the civil False Clains Act in 1982. See

H R Rep. No. 651 (1982), reprinted in 1982 U . S.C. C A N 1895,

1895. In this 1982 recodification, Congress elimnated the word

“fictitious” and retained the prohibition on “fal se or fraudul ent
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clainfs].” See 31 U.S.C. 8§ 3729 (1982).1° Congress al so

significantly revised the civil FCA in 1986, clarifying that a

showi ng of specific intent to defraud is not required for

liability under the Act. See 31 U.S.C. 8§ 3729(b) (Supp. 2001).1%1
Inits current form the Act provides, in pertinent part:
Any person who-

(1) knowi ngly presents, or causes to be presented, to
an officer or enployee of the United States Governnent
or a nmenber of the Arned Forces of the United States a
fal se or fraudulent claimfor paynent or approval; [or]
(2) know ngly makes, uses, or causes to be nade or
used, a false record or statenent to get a false or
fraudul ent claimpaid or approved by the Governnent

is liable to the United States Governnent for a civi
penalty of not |ess than $5,000 and not nore than
$10, 000, plus 3 tinmes the anount of damages which the
Gover nnent sustai ns because of the act of that
person|.]

10 The m nor textual changes that acconpanied this
recodi fication were designed only to “elimnate unnecessary
wor ds” and provi de “consistency,” rather than to enact any
substantive change. See H R Repr. No. 97-651, at 142 (1982),
reprinted in 1982 U S.C.C. A N 1895, 1896.

11 The 1986 anendnents also: (1) clarified that the
gover nnment need establish the elenents of a cause of action under
the Act only by a preponderance of the evidence; (2) |engthened
the statute of limtations under the Act beyond six years in
cases where the governnent fails to detect the fal se clains at
the time they are submtted; (3) increased the penalties under
the Act from $2000 per claimto between $5000 and $10, 000 per
claim (4) increased the Act’s damages provision, authorizing
courts to award the governnent treble damages; and (5) expanded
the role of (and the rewards available to) qui tamrel ators under
the Act. See generally John T. Boese, Cvil False Cdainms and Qui

Tam Actions 8§ 104 (2d ed. 2000 & Supp. 2001) (describing the
i npact of the 1986 anendnents).
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31 U S C 8 3729(a) (Supp. 2001). For the Defendants to be
iabl e under 8 3729(a)(1), courts agree that the Governnment nust
denonstrate that: (1) the Defendants nade a cl ai m agai nst HUD,
(2) the claimwas false or fraudulent; and (3) the Defendants

knew the claimwas fal se or fraudul ent. See, e.qg., United States

v. Basin Elec. Power Coop., 248 F.3d 781, 803 (8th GCr. 2001);

United States ex rel. diver v. The Parsons Co., 195 F.3d 457,

461 (9th Gr. 1999); United States v. Burns, 162 F.3d 840, 850

(5th Gr. 1998). Simlarly, to recover against the Defendants
under 8§ 3729(a)(2), the Governnment must show that (1) the

Def endants nmade a record or statenent in order to get HUD to pay
money; (2) the record or statenment was false or fraudulent; and
(3) the Defendants knew it was false or fraudulent. See, e.q.,

United States ex rel. Laners v. City of Geen Bay, 168 F.3d 1013,

1018 (7th G r. 1999).

Al t hough the statute contains no express reference to
materiality, many courts, including this court, have found that
there is a fourth, “materiality” elenent required to maintain a

cause of action under the Act. See United States ex rel.

Thonpson v. Col unbi a/ HCA Heal t hcare Corp., 125 F.3d 899, 902 (5th

Cr. 1997) (“[T]he FCA ‘interdicts material m srepresentations
made to qualify for governnment privileges or services.’”)

(quoting United States ex rel. \Winberger v. Equifax, Inc., 557

F.2d 456, 461 (5th Cr. 1977)); see also Luckey v. Baxter Health

18



Care Corp., 183 F.3d 730, 732 (7th Gr. 1999); United States ex

rel. Berge v. Bd. of Trs. of the Univ. of Ala., 104 F.3d 1453,

1459 (4th Gr. 1997); United States v. Intervest Corp., 67 F

Supp. 2d 637, 646 (S.D. Mss. 1999). But see United States ex

rel. Cantekin v. Univ. of Pittsburgh, 192 F.3d 402, 415 (3d Cr.

1999) (noting in dicta that “perhaps” there is no materiality

requi renent under the FCA); United States ex rel. Roby v. The

Boeing Co., 184 F.R D. 107, 112 (S.D. Onhio 1998) (finding that
materiality is not a required el enment of proof in actions under
the FCA). In examning statutes simlar to the civil FCA, the
Suprene Court has defined “material” as “ha[ving] a natura
tendency to influence, or [being] capable of influencing, the
deci sion of the decisionnmaking body to which it was addressed.”

United States v. Wells, 519 U S. 482, 489 (1997) (alterations in

original) (internal quotations omtted) (quoting Kungys v. United

States, 485 U. S. 759, 770 (1988)). A nunber of courts finding a
materiality element in the civil FCA have interpreted the Suprene
Court’s definition in Kungys to require “outcone materiality”
i.e., that a fal sehood or m srepresentation nust affect the
governnent’s ultimte decision whether to remt funds to the
claimant in order to be “material.” These courts have
interpreted the civil FCA simlarly to require “outcone

materiality.” See, e.q., Berge, 104 F.3d at 1459-60; Intervest,

67 F. Supp. 2d at 646-48; cf. Luckey, 183 F.3d at 732-33 (not
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specifically referenci ng Kungys, but suggesting that an om ssion

must be “material to the United States’ buying decision” to

support liability under the Act) (enphasis added). In contrast,
at | east one court has suggested a slightly different, “claim
materiality” requirenent — i.e., that a fal sehood or

m srepresentation nust be material to the defendant’s cl ai m of
right in order to be considered “material” for the purposes of

t he FCA. See United States ex rel. WIlkins v. North American

Constr. Corp., 173 F. Supp. 2d 601, 630 (S.D. Tex. 2001).12

2 Wi le the dissent disputes this characterization of
WIlkins, the WIKkins opinion contains anple evidence indicating
that court’s intent to espouse a “claimmateriality” requirenent.
Initially, the court in WIlkins repeatedly characterizes the
FCA's materiality elenent to require that a fal se subm ssion bear
on the claimant’s entitlenent to paynent. See, e.q., 173 F
Supp. 2d at 622 (characterizing Winberger to suggest a
requi renment that “the m srepresentation nade had to bear on, or
be material to, the entitlenment to paynent”); id. at 623 (“A
statenent or action in or related to a claimnmakes the claim
itself false only if it bears on, or is material to, the person’s
entitlenent to the noney or property clained.”); id. at 624
(“[T]he FCA inplicitly requires statenents or conduct that are
material to the person’s entitlenment to the noney or property
clainmed before liability can arise.”); id. at 630 (“Liability for
both a ‘false claim and a ‘fraudulent claimi inplicitly requires
a showi ng that what nmakes the claimeither false or fraudulent is
material to the asserted claimof entitlenent to receive noney or
property fromthe governnent.”); id. at 635 (faulting the
governnent for failing to denonstrate “how the all eged ‘ paddi ng’
of waste costs was material to the defendants’ entitlenent to be
paid by the governnment on the contract”) (enphasis added). 1In
its extended discussion of the materiality issue, the WIKkins
court never suggests that a fal se subm ssion nust have actually
affected the governnent’s ultimate decision to remt funds in
order to be “material.”

Moreover, interpreting the WIKkins opinion to espouse an
“outcone materiality” requirenment would be inconsistent with the
underlying rationale of that opinion. The WIKkins court
determ ned that — despite the absence of any statutory reference
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While this court has indicated that the Act contains a
materiality elenment, we have not yet clarified the exact nature

of this requirenent.?®

to materiality — the civil FCA contains an inplicit materiality
requi renent. This determ nation was based on the court’s
conclusion that materiality is inherent in the concept of a
“false claim” 1d. at 623-24. According to the WIlkins court, a
false claimis distinguishable froma fal se statenent because the
former requires that the “claimitself nust be fal se or
fraudulent.” |d. at 623. The defining characteristic of a
“false claint is that the claimant is not actually entitled to
the noney or property clained. Thus, the WIlkins court concluded
that a false or msleading statenent renders a claim*“fal se” only
if that falsehood inplicates the claimant’s entitlenment or right
to the benefit in question. |d. at 624. The actual inpact of
the fal sehood on the governnent’s subsequent deci si onmaki ng
process did not play any role in the WIlkins court’s anal ysis.

| ndeed, the WIlkins court specifically rejected the suggestion
(made by the governnent in that case) that the FCA's inplicit
materiality requirenment should turn on whether the governnent
woul d have approved the claimin question but for the alleged

fal sehood. 1d. at 636. The fact that the governnent woul d not
have ultimately approved the contract in question but for the

all eged fal se statenents was not dispositive to the WIKins
court.

13 The dissent suggests that this court is bound by the
Suprene Court’s decision in Kungys to find that the FCA s
inplicit materiality requirenment nmust be an “outcone materiality”
requi renment. \While we enphasize that we need not decide the
exact nature of the FCA's materiality requirenent in the instant
case, we note that Kungys is not dispositive on this issue. 1In
Kungys, the Court considered the neaning of the term“material”
in the context of the Immgration and Nationality Act, which
provi des for the denaturalization of citizens whose citizenship
orders and certificates of naturalization were illegally procured
or were procured by conceal nent of a material fact or by wllful
m srepresentation. See 8 U S.C. 8§ 1451 (1994). To discern
Congress’s intended neaning of the word “material,” the Court
| ooked to the common | aw definition of the word, reasoning that
““Iw here Congress uses terns that have accunul ated settl ed
meani ng under either equity or the conmmon |aw, a court nust
infer, unless the statute otherw se dictates, that Congress neans
to incorporate the established neaning of these terns.’” Kungys,
485 U. S. at 770 (quoting NLRB v. Amax Coal Co., 453 U S. 322, 329
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The district court concluded that the civil False dains Act

contains an outcone materiality requirenent. United States v.

Southland Mgnt. Corp., 95 F. Supp. 2d 629, 637 (S.D. Mss. 2000).

The district court then determ ned that “undi sputed evi dence”
denonstrated that the Defendants’ certifications in the HAP
vouchers, if false, were not material to HUD s decision to
di sburse HAPs to the Defendants. The court thus granted sunmary
judgnent in favor of the Defendants on this ground. See id. at
643. 1

On appeal, the Governnent contends that the civil Fal se
Cl ai ns Act does not contain the type of “outcone materiality”

el enrent espoused by the district court, requiring a plaintiff to

(1981)). Based on its review of the common |aw, the Court
determ ned that “a conceal nent or m srepresentation is nmateri al
if it “has a natural tendency to influence, or was capabl e of

i nfl uencing, the decision of’ the decisionmaking body to which it
was addressed.” 1d. at 770 (quoting Weinstock v. United States,
231 F.2d 699, 701 (D.C. Gr. 1956)). However, the reasoning
espoused by the Court in Kungys is inapplicable to the instant
case. The word “material” does not appear in the civil FCA - the
materiality requirenent that courts have i nposed upon the Act is
entirely inplicit. Accordingly, unlike the Court in Kungys, we
cannot draw concl usi ons about the nature of the materiality
requirenent that is inplicit in the Act by relying on Congress’s
presuned i nvocation of the commn | aw neani ng of the word
“material .”

14 Specifically, the district court found that, given the
physi cal inspection reports, HUD was aware of the condition of
the Conplex during the relevant tine period and “woul d have
approved paynent on the vouchers regardl ess of the condition of
the property.” Southland Mgnt. Corp., 95 F. Supp. 2d at 633.

The district court concluded that, for these reasons, “it follows
t hat defendants’ certifications were not ‘material’ to HUD s

deci sion to continue housing assistance paynents to defendants
pursuant to their HAP vouchers.” |d.
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denonstrate that the m sstatenent influenced the governnent’s
(i.e., HUD s) ultimate decision whether to remt funds to a
defendant. The Governnent argues that the Suprene Court’s recent

decisions in Wells and Neder v. United States, 527 U S. 1 (1999),

counsel agai nst the existence of such a materiality
requirenent.!® |Instead, the Governnent nmaintains that proving a
“fal se claint under the Act requires the Governnent to
denonstrate only that the all eged fal sehood was relevant to the
Def endants’ claimof right or entitlenent.®

We need not decide today what the nature of the FCA s
materiality requirenent mght be. W find that, even under the
stricter “outcone materiality” definition applied to the civil
FCA by the district court and the courts in Berge and Luckey (as
opposed to the “claimmateriality” definition urged by the
Governnent and adopted by the court in WIlkins), the Defendants’
signed certifications in the HAP vouchers were material to HUD s

decision to di sbhurse HAPs to the Defendants. |f fal se, these

1 \Wiile we do not reach this issue today, we note that if
a future panel of this court is faced squarely with the question
whet her materiality is an elenment of the civil FCA this court
will need to assess whether and to what extent Wells and Neder
m ght underm ne our precedents interpreting the civil FCA to
contain an inplicit materiality requirenent.

6 W note that this argunment mirrors the analysis of the
WIlkins court. Wiile the WIlkins court calls this inplicit
requirenent a “materiality” elenent and the Governnent does not,
it appears that the “claimmateriality” elenent espoused by the
court in Wlkins is the sane requirenent advocated by the
Governnment in the instant case.
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certifications render the HAP vouchers “false clains” as a matter

of law under the law of this circuit.

It is undisputed that the Defendants’ |egal entitlenent to
HAP paynments is dependant upon the condition of the Conplex. The
HAP contract contains a covenant requiring the Defendants to
mai ntain the property as decent, safe, and sanitary housi ng,
under penalty of |loss of their HAP paynents. Moreover, the HAP
contract specifically requires the Defendants to certify their
conpliance with this standard in each nonthly HAP voucher.

The Defendants concede that they would not have received the
mont hly HAP paynents if they had not signed these certifications.
| ndeed, the record contains uncontroverted testinony indicating
that HUD w Il not remt funds to a claimant if the claimnt’s HAP
voucher does not contain a signed certification that the property
is in decent, safe, and sanitary condition. Thus, the
certification of the property’ s condition was unquestionably
“material” in the sense that it had the potential to influence
HUD s ultimate deci sion whether to remt funds to the Defendant.

Both this court and the Ninth Crcuit have recogni zed t hat,
when t he governnent conditions paynent of a clai mupon a
claimant’s certification of conpliance with a statutory or
regul atory condition, a claimnt submts a false claimas a

matter of | aw when he or she falsely certifies conpliance with

that condition. In Thonpson, this court considered the question
whet her a claimfor services rendered in violation of the
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Medi care anti - ki ckback statutes necessarily constitutes a fal se
claim \Wiile we noted that a claimis not necessarily “fal se”
sinply because it involves a statutory violation, we indicated
that a claimis necessarily false when it involves a know ngly
false certification of conpliance with a statute or regul ation
and that certification is a prerequisite to paynent of the

asserted claim See Thonpson, 125 F. 3d at 902 (“[Where the

gover nnment has conditioned paynent of a claimupon a claimant’s
certification of conpliance with, for exanple, a statute or
regul ation, a claimant submts a false or fraudul ent clai mwhen
he or she falsely certifies conpliance with that statute or

regul ation.”); see also United States ex rel. Hopper v. Anton, 91

F.3d 1261, 1266 (9th Cr. 1996) (recogni zing that, while not al
breaches of contract or regulatory violations automatically give

rise to liability under the FCA, “the false certification of

conpliance . . . creates liability when certification is a
prerequisite to obtaining a governnent benefit”) (enphasis in
original). W ultimately remanded Thonpson to the district court
because we were unable to determne fromthe record whether the
certifications of conpliance at issue in that case were actually
prerequisites to the defendant’s entitlenent to the funds
claimed. Thonpson, 125 F.3d at 902-03. However, our disposition
of this claimclearly indicates that if a certification of
conpliance with a statute or regulation is a prerequisite to the
defendant’s legal entitlenent to funds, the certificationis a
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material m srepresentation and renders the claimfalse as a

matter of |law. Accord Weinberger, 557 F.2d at 461 (concl uding

that a claimfor services allegedly rendered in violation of the
Anti - Pi nkerton Act could not have involved a “materi al

m srepresentati on” because the governnent did not require
claimants to nake any express representations as to their
conpliance with the Anti-Pinkerton Act).

Thonpson governs our disposition of the instant case. W
recogni ze today that when the governnent has conditioned paynent
of a claimupon a claimant’s certification of conpliance with a
provision of a contract entered into pursuant to a regulation, a

claimant submts a false claimas a matter of | aw when he or she

falsely certifies conpliance with that provision. |In the instant
case, the governnent has conditioned HAP paynents upon an owner’s
certification of conpliance with the “decent, safe, and sanitary”
standard established in the HAP contract nmandated by 24 C F. R

§ 881.501.' Accordingly, if the Defendants falsely certified

7 I'n discussing HUD enpl oyee Quentin Lewi s’s deposition
testinony, the dissent apparently contends that a fal se
certification of statutory or regulatory conpliance cannot be a
“prerequisite” to receipt of governnent funds under Thonpson
unl ess the person who processed the certifications took into
account the truth or falsity of the certified statenents in
determ ning whether to remt funds. However, the fact that the
particul ar bureaucrat charged with confirm ng whet her a cl ai mant
has conplied with a certification requirenment has no i ndependent
know edge of the truth or falsity of the certified statenents
does not alter the fact that the certification is a prerequisite
to recei pt of funds, especially when it is undisputed that funds
woul d not have been paid to the claimant in the absence of the
certification. Thonpson clearly dictates that a certified
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their conpliance with this standard, they submtted a fal se

cl aim?®

statenent of statutory or regulatory conpliance is material when
the certification is a prerequisite to receipt of governnent
funds. Thonpson, 125 F.3d at 902. The materiality of the
certified statenent is not dependent upon how | arge a role the
truth or falsity of the certification plays in the governnent’s
ulti mate decision whether to remt paynent.

8 The dissent maintains that Thonpson is not dispositive
in the instant case because the certification requirenent at
i ssue here has only a “formalistic connection with the paynent

decision.” The dissent appears to suggest that a certification
requi renent cannot be a “true” prerequisite to paynment unless the
truth or falsity of that certification was the actual, “but-for”

cause of the governnent’s ultimate determ nati on whether to remt
funds on the claim W find this suggestion problematic for a
nunber of reasons. Initially, we are bound by our precedent in
Thonpson, which concludes that “false certifications of
conpliance create liability under the FCA when certification is a
prerequi site to obtaining a governnent benefit” w thout
suggesting any “but-for causation” caveat as advocated by the
di ssent .

Secondly, this interpretation appears inconsistent wth the
“outcone materiality” requirenent espoused by the dissent.
Kungys defines a material m srepresentation as a
m srepresentation that “has a natural tendency to influence or
was capable of influencing the decision of” the governnental
entity to which the statenent was addressed. This definition
does not suggest that the m srepresentation nust have actually
i nfluenced the relevant governnental entity to be deened
“material.” |Indeed, as three nenbers of the Court in Kungys
pointed out, a materiality requirenent is not the equivalent of a
but-for causation requirenent:

We do not agree with petitioner’s contention
that [the Imm gration and Nationality Act’s

| anguage sanctioni ng individuals whose
naturalization was “procured by” conceal nent of
a “material” fact] requires the Governnent to
establish that naturalization would not have
been granted if the m srepresentations or
conceal ments had not occurred. |If such a “but
for” causation requirenent existed in [the
“procured by” |anguage] it is nost unlikely that
a materiality requirenment woul d have been added
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We recogni ze, as did the Ninth Grcuit in Upton, that not
all statutory, regulatory, or contractual violations necessarily
give rise to liability under the FCA. However, once a clai mant

has made a certification of conpliance with a statutory or

regul atory provision or a provision of a contract mandated by
statute or regulation, the claimant is subject to liability under
the Act for submtting a false claimif that certification of
conpliance is known by the claimant to be fal se.

The Def endants nonet hel ess contend that their certification
coul d not have constituted a “fal se claini because the governnent

had know edge of the falsity of the certification when it

as well — requiring, in addition to distortion
of a decision, a natural tendency to distort the
decision. Mreover, the difficulty of
establishing “but for” causality . . . many
years after the fact, is so great that we cannot
concei ve that Congress intended such a burden to
be nmet before a material m srepresentation could
be sancti oned.

485 U. S. at 776-77 (opinion of Scalia, J., joined by Rehnquist,
C.J., and Brennan, J.). This analysis suggests that
“materiality” and “but-for causation” are distinct (and, indeed,
i nconsi stent) requirenents.

Finally, as the above passage indicates, there are probl ens
of proof that arise when the governnent is required to
denonstrate that a claimant’s m srepresentation actually
nmotivated its decision to approve a claim | nposing such an
evidentiary burden risks excessively constraining the
governnent’s ability to sanction claimants who nmake fal se
representations to the governnment. As we share Justice Scalia's
concerns in this regard, we reject the dissent’s suggestion that
“but-for causation” is the appropriate test of materiality in the
i nstant case.
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remtted paynent.?!® \Wile we acknow edge that governnent

know edge of the falsity of a claimmght, under limted

ci rcunst ances, be a defense to an action under the FCA see infra
Part 1V, we find it difficult to conprehend how t he governnent’s

awareness that a claimant’s subm ssion was false would in any way

19 The dissent points to four cases fromother circuits
that, according to the dissent, “reject[] civil FCAliability
wher e defendant contractors arguably submtted ‘fal se
certifications, but were engaged in cooperative or supervised
undertakings with the governnent that rendered the certifications
irrelevant to the ongoi ng paynent decisions.” See infra n.8 and
acconpanying text. O these four cases, only United States ex
rel. Laners v. Cty of Geen Bay, 168 F.3d 1013 (7th Gr. 1999),

i nvol ves a certification of statutory or regulatory conpliance
akin to the certification requirenent at issue in the instant
case. Laners was a qui tamcase where the Seventh Crcuit
considered a private relator’s claimthat the Cty of G een Bay
had, on nunerous occasions, falsely certified (and fal sely
represented in informal correspondence) that its transit system
conplied with federal regulations. Wile the court’s rejection
of the relator’s FCA claimwas based largely on its determ nation
that it was unclear whether the city s certifications were
actually false, the court also took note of the evidence that the
City was cooperating with federal authorities in an attenpt to
bring their transit systeminto full conpliance with federa
regul ati ons and reasoned that FCA |iability would be

i nappropriate under these circunstances. See id. at 1019-20.

Initially, we note that it is unclear from Laners whet her
the Seventh Crcuit refused to inpose liability because the
governnent’s know edge undermned the falsity of the claimor
because the Seventh G rcuit accepted that governnent know edge
was a viable defense to FCA liability under the circunstances of
that case. Moreover, as discussed infra at Part |V, the
rati onal e provided by the Seventh Circuit for its refusal to
inpose FCA liability in Laners is specific to qui tam cases and
is far less conpelling in the context of an FCA cl ai m brought by
the governnent. Accordingly, we are not persuaded that the
reasoni ng of Laners obligates us to depart from Thonpson's cl ear
hol ding that “false certifications of conpliance create liability
under the FCA when certification is a prerequisite to obtaining a
governnent benefit.” Thonpson, 125 F.3d at 902 (adopting the
reasoni ng of Anton, 91 F.3d at 1266).
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affect the truth or falsity of the claim A lie does not becone
the truth sinply because the person hearing it knows that it is a
lie.

The prem se underlying this argunent reveals the true nature
of the Defendants’ position. |In arguing that a claimant’s
subm ssion is not truly “false” if the governnent knows it to be
untrue, the Defendants are actually arguing that when the
governnment remts paynent on a claimknowing that a certification
contained therein is false, the governnent waives its right to
pursue a cause of action under the civil FCA. W find this
position untenable for a nunber of reasons.

Initially, we note that the falsity of a claimis determ ned

at the tine of subm ssion. If a clainmant has submtted a claim

(i.e., arequest or demand for noney or property) to the
governnent and the cl ai mant knows that he or she is not actually
entitled to the funds or property in question, the clainmant has
asserted a false claim Fortuities in the governnent’s
subsequent deci si onnmaki ng process have no effect on the objective
truth or falsity of the claimant’s asserted entitlenent, and
shoul d thus have no effect on the claimant’s potential liability

under the Act. Cf. United States v. Krizek, 111 F.3d 934, 939-40

(D.C. Cr. 1997) (finding that the question of what constitutes a
claimunder the False Clains Act “turns[] not on how the
gover nnment chooses to process the claim but on how many tines

the defendants made a ‘request or demand’” because the “gravanen
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of these cases is that the focus is on the conduct of the
defendant”). This reading of the Act is consistent with this
court’s anal ysis of anal ogous provisions in the crimnal False

Clains Act and rel ated st at ut es. See United States v. MIton,

602 F.2d 231, 233 (9th Gr. 1979) (holding, in the context of the
crimnal False Clains Act, that “[t]o prove Falsity, the
governnent only had to prove that the statenent was known to be

untrue at the tine [the defendant] nmade it”) (enphasis added);

see also United States v. Leahy, 82 F.3d 624, 633 n.11 (5th G

1996) (holding that the defendant contractor violated 18 U S.C. §
286 — a conpanion statute to the crimnal FCA — because his
clains were fal se when submtted, even though the false clains
were ultimately irrelevant to the total anmount paid by the
governnent to the contractor).

In addition, the Defendants’ position is problenmatic because

they are effectively invoking estoppel against the governnent.?°

20 The di ssent contends that this is a m scharacterization
of the Defendants’ position. According to the dissent, the
Def endants are arguing “not that the governnment is estopped from
holding themliable on [a fal se clains] theory, but that they are
not liable as a matter of law” Wile this may be true with
respect to the Defendants’ invocation of governnment know edge as
a defense, the Defendants’ contention that a clai mcannot be
false if the governnent was aware of the circunstances rendering
it untrue is equivalent to an estoppel argunent. As noted above,
as a matter of pure logic, the fact that the governnent is aware
that a claimant’s subm ssion is fal se upon recei pt of that
subm ssi on does not nake the statenent any |ess fal se.
Accordi ngly, what the Defendants nust be contending is that once
t he governnent accepts and remts paynent on a clai mknow ng that
claimto be false, the governnent cannot argue that the claimwas
false in a court of |aw
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The Defendants contend that because the governnent’s rem ssion of
paynment represents that the governnent entity has eval uated al

the relevant information and (presunably) determ ned that a claim
is valid, the governnent should be estopped fromarguing that the
claimis invalid in a subsequent judicial proceeding. The

prem se underlying this argunent is contrary to our |ongstanding
presunption that estoppel against the governnent is

inperm ssible. See, e.q., Federal Crop Ins. Corp. v. Merrill,

332 U. S. 380, 382, 386 (1947) (holding that a farnmer who obtai ned
federal insurance based on inproper advice by an agent of the
Federal Crop Insurance Corporation that his entire crop qualified
for insurance could not recover for the |l oss of his crop because
t he governnent could not be estopped from denying the claim by

the agent’ s erroneous statenents); see also Ofice of Pers. Mnt

v. Richnond, 496 U. S. 414, 419-20 (1990) (recognizing that

“equi tabl e estoppel will not |lie against the Governnent as it
lies against private litigants” and acknow edging Merrill as “the
| eading case in [the Court’s] nodern |ine of estoppel

deci sions”). 2

2l The Suprene Court has nentioned the possibility that
sone type of “affirmative m sconduct” by a governnent official
m ght give rise to estoppel against the governnent. See, e.q.,
Ri chnond, 496 U.S. at 421; see also Linkous v. United States, 142
F.3d 271, 277 (5th Gr. 1998) (“In order to establish estoppel
agai nst the governnent, a party nust prove affirmative m sconduct
by the governnent in addition to the four traditional elenents of
the doctrine.”). However, the Court has never invoked this
exception and there is no suggestion of such “affirmative
m sconduct” in the instant case.
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We decline to depart fromthis |ongstanding presunption in
the instant case. Initially, we observe that even the
traditional, nore lenient requirenments to i nvoke estoppel agai nst
a private party are not present in this case. The four
traditional requirenents are: “(1) that the party to be estopped
was aware of the facts and (2) intended his act or om ssion to be
acted upon; (3) that the party asserting estoppel did not have
know edge of the facts[] and (4) reasonably relied on the conduct
of the other to his injury.” Linkous, 142 F.3d at 278 (citing

United States v. Bloom 112 F.3d 200, 205 (5th G r. 1997))

(alterations in original). The Defendants’ estoppel-type
argunent fails because they cannot satisfy the third requirenent.
The Defendants had know edge of the relevant facts (i.e., the
condition of the Conplex and the falsity of the certification
that the Conplex was in decent, safe, and sanitary condition).
Thus, the traditional requirenents for invoking estoppel are not
met .

Moreover, even if all four traditional requirenments for
private-party estoppel were satisfied, estoppel against the
governnent would still be inappropriate under the circunstances
of this case. The Court in R chnond expressly held that
“judicial use of the equitable doctrine of estoppel cannot grant
[a claimant] a noney renedy that Congress has not authorized.”
496 U. S. at 426-27 (noting further that “not a single case has
uphel d an estoppel claimagainst the Governnent for the paynment
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of noney”). The Court’s asserted rationale for this hol di ng was
to prevent fraud agai nst the governnent via collusion between
governnent officials and private claimants and, nore generally,
to ensure that public funds are spent “according to the |letter of
the difficult judgnments reached by Congress as to the conmmopn good
and not according to the individual favor of Governnent agents or
the individual pleas of litigants.” 1d. at 428. W find this
logic to be equally applicable in situations |Iike the present
case, where the Governnent seeks to recover funds spent contrary
to the wll of Congress, as in situations |like R chnond, where

t he governnent sought to prevent paynent of a claimthat would

have been paid in derogation of the will of Congress. Cf. United

States ex rel. Hagood v. Sonoma County Water Agency, 929 F.2d

1416, 1422 (9th Gr. 1991) (noting in dicta that a defendant’s
““inability to retain noney that it should never have received in
the first place’ is not the kind of detrinental reliance that

justifies estoppel against the governnent”) (quoting Heckler v.

Cnty. Health Servs., 467 U S. 51, 61 (1984)). Wile we

acknow edge that the treble damage provision of the civil FCA
produces a harsher result than nere recovery of the expended
funds, we note that these damages and other renedies are

aut hori zed by Congress. |In addition, the fact that the
unavailability of estoppel permts the governnent to recover
trebl e damages does not justify departure fromthe |ongstanding
and w del y-accepted principle disfavoring governnent estoppel.
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See Merrill, 332 U S. at 386 (recognizing that “not even the

tenptations of a hard case” wll provide a basis for ordering
recovery of funds that woul d be expended contrary to | aw). ??
Finally, froma practical perspective, we note that
acceptance of the Defendants’ position in this litigation would
place HUD in an extrenely difficult position. The argunent that
paynment by the governnment of a false claimwth know edge of its
falsity forecloses any future false clains action assunes that,
upon receiving a HAP voucher for a property that is not decent,

safe, and sanitary, HUD nust either inmmediately cease HAP

paynments (which, in nost cases, would effectively put the

cl ai mant out of business and the tenants on the street) or
forfeit the right to pursue a false clains action against the
claimant in the future. Put differently, if HUD elects to work
wth the claimant to inprove the condition of the property rather
than to cut off paynents immediately, HUD waives the governnent’s
right to pursue a cause of action under the FCA. Such an

“election of renedies” requirenent is not contenplated by the

2 \W note that the instant case is not a particularly
“hard case” from an equitable perspective. The Defendants were
well aware of their contractual and regulatory obligation to
mai ntain the Conplex in decent, safe, and sanitary condition.
Simlarly, at the tine that they signed the HAP contract, the
Def endants were aware that they would be obliged to nmake a
monthly certification of their conpliance with the “decent, safe,
and sanitary” standard, and that a false certification of
conpliance with this standard woul d subject themto treble
damages under the civil FCA or prosecution under the crimnal
FCA.
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statutory, regulatory, or contractual reginme governing this
Section 8 program The Governnent’s rights under the regulatory
contract and under the False Clains Act are not nutually
excl usi ve.

The Defendants suggest that if there is no de facto

“election of renedies” requirenent, the Governnent can use the

threat of FCA liability “as an in terroremdevice . . . to force
the Partners and other owners . . . to invest their own noney to
make up the shortfall in funds for maintenance.” Relying on

Christopher Village, the Defendants argue that an owner is not

required “to absorb or subsidize operating and mai nt enance
deficiencies” if HUD has not established rental rates adequate to
cover a property’s expenses. 190 F.3d at 316. However, the
question of whether HUD properly considered the Defendants’
requests for rent increases is not presented in this case. Qur
task is to determ ne whether HUD s choice to continue remtting
HAP paynents to an owner whose property is not in decent, safe,
and sanitary condition precludes the governnent from pursuing a
fal se clains action based on the owner’s false certification that
the property was, in fact, decent, safe, and sanitary. W find
no basis for such a preclusion. To the extent that the multiple
remedi al paths avail able to the governnment under this regul atory
and contractual regine have the effect of pressuring owners to
take steps (such as investing in preventive maintenance or
retaining what is likely to be an adequate reserve during the
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early years of a project) to ensure they can provide decent,
safe, and sanitary housing throughout the duration of a project’s
exi stence, such an incentive structure is clearly contenpl ated by
the statutory and regul atory regi me governing the Section 8
program and by the contract that the Defendants willingly signed.
It is clear that the position taken by both the Defendants
and the dissent is notivated by an underlying concern that the
Gover nnment has sonehow treated the Defendants “unfairly” by
pursui ng an action under the FCA after HUD initially chose to
work with the Defendants cooperatively to renmedy the problens at
the Conplex. W cannot simlarly conclude that the Defendants
have been ill-used. As noted above, the fact that HUD, upon
di scovering mai ntenance and safety problens at the Conpl ex, chose
to provide the Defendants with an opportunity to cure the defects
rather than imediately cutting off the Defendants’ HAP paynents
in no way inplicates the Governnent’s ability to naintain a cause
of action under the FCA. Further, even if it would be
probl ematic for the Governnment to pursue a civil FCA action
agai nst an owner for false clains nade while the owner was naking
a good faith attenpt to work with HUD and renedy the problens at

a project, this was not the situation in the instant case. The

Governnent did not initiate any action under the FCA until well
after the informal cooperative process had broken down and the
Def endants had, in fact, indicated their intent to abandon the

project entirely. Mreover, we enphasize that the Governnent has
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not attenpted to hold the Defendants |iable for false clains nade
whil e the Defendants were participating in good faith in the
cooperative renedi al process. The instant action is based only
on clains nmade during the tine period after the Defendants
effectively ceased cooperating with the requirenents of HUD s
informal renedial process. Under these circunstances, we cannot
concl ude that the governnent has acted deceptively in pursuing

its contractual renedies by initiating a false clains action.

In light of the above anal ysis, we conclude that the
district court erred in granting summary judgnent to the
Def endants on the ground that they did not, as a matter of |aw,
submt a “false claim” Maintaining a property in decent, safe,
and sanitary condition is a prerequisite to the Defendants’
entitlenment to HUD funds in the instant case. Accordingly, a
fal se certification of conpliance wth the decent, safe, and
sanitary standard is material and renders the claimfalse as a
matter of |aw.

Because there is a genuine issue of material fact regarding
whet her the subm ssion was indeed false (i.e., whether the
property was actually in decent, safe, and sanitary condition
during the tinme period in question), we cannot hold as a matter
of law that the Defendants submtted a false claim However, in
the sanme vein, the substantial evidence in the record indicating

that the property was unsafe and unsanitary during the tinme
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period in question —suggesting that the claimwas indeed fal se —
certainly precludes sunmary judgnent in favor of the Defendants
on these grounds.

V. DI D THE DEFENDANTS “ KNOAN NGLY” SUBM T A FALSE CLAI M?

We turn now to the nens rea el enent of a cause of action
under the Act, i.e., the requirenent that a defendant nust
“knowi ngly” submt false or fraudulent clains, or false or
fraudul ent statenents in support of those clains, to the
governnment. See 31 U.S.C. 8§ 3729(a)(1) & (a)(2) (Supp. 2001).
The Defendants maintain that a clai mant cannot have the requisite
mens rea to be held liable under the Act if the clai mant knows
that the governnent is aware of the falsity of the information
subm tted. The district court agreed, concluding that “[b]ased
on the undi sputed evidence, and specifically the record of HUD s
know edge . . . together with the proof of communi cati ons between
HUD and def endants concerning the problens at the apartnents,

there could be no reasonable finding that defendants acted

know ngly.” Southland Mynt. Corp., 95 F. Supp. 2d at 641
(enphasis omtted).

We disagree with the district court’s conclusion. Wile we
agree that, in certain situations, evidence that the defendant
knew t hat the governnent was aware of the falsity of a claimwhen
it was submtted may be relevant in determ ning whether the
def endant knowi ngly submtted a false claim we hold that such

know edge on the part of the defendant is not an automatic
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defense to liability. W further conclude that the district
court erred in finding, as a matter of law, that HUD s know edge
of the condition of the Conplex negated the Defendants’ nens rea
in this case.

The nmens rea required for a person to be held Iiable under
the civil False O ains Act has al ways been the subm ssion of a
claim“knowing” it to be false. See 31 U S.C. 8§ 3729(1) (1983).
Under the Act, a person acts “knowngly” if he or she “(1) has
actual know edge of the information; (2) acts in deliberate
i gnorance of the truth or falsity of the information; or (3) acts
in reckless disregard of the truth or falsity of the information,
and no proof of specific intent to defraud is required.” |1d.
8§ 3729(b). The text of the Act as it appears today (i.e.,
subsequent to the 1986 anendnents) contains no indication that
gover nnent know edge of the falsity of a subm ssion m ght bear on
the defendant’s nens rea. Moreover, there is nothing in the
| egislative or statutory history of the Act suggesting that
Congress intended to preclude the governnent from pursuing an
action under the civil FCA when the governnent was aware of the
facts and circunstances rendering a claimfalse at the tinme of

subm ssion. 2 The Defendants nonet hel ess contend that such

2 Prior to the 1982 Amendnents, the text of the Act did
indicate that private plaintiffs could not pursue qui tam actions
under the Act if the governnment was aware of the information
formng the basis of the conplaint. See 31 U S.C. § 232(C
(1976). Wiile the early versions of this provision (i.e., prior
to the 1982 recodification) did not indicate whether it applied
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gover nnent know edge is an absolute bar to liability under the
Act .

W find it difficult to justify the proposition that an
i ndi vidual who submts a false claimto the governnment with
know edge of its falsity should necessarily be excused from
liability under the Act nerely because the governnent was al so
aware that the claimwas false when it was submtted. Several of
our sister circuits have recogni zed that, while evidence that the
governnent was aware of the facts and circunstances rendering a
claimfalse at the tinme of subm ssion may be relevant to a
defendant’s state of mnd in submtting a false claim such
know edge does not provide an automatic bar to suit. See, e.q.

United States ex rel. Kreindler & Kreindler v. United

Technol ogies Corp., 985 F.2d 1148, 1156-57 (2d Cr. 1993);

Hagood, 929 F.2d at 1421. These courts explain that, while
gover nnent know edge may, in sone circunstances, provide evidence
that a defendant did not submt a claimw th actual know edge of

its falsity or in deliberate ignorance or reckless disregard for

to actions brought by the governnent, the provision was contai ned
wthin a section of the statute specifically addressing the
procedural requirenments for qui tamactions. See generally 31
US C 8§ 232 (1976) (entitled “Procedure for private clains”).
This jurisdictional bar was subsequently elimnated in the 1986
anendnents. For the purposes of the instant case, we note that
this prohibition was never applicable to actions initiated by the
government. See 31 U.S.C. 8§ 3730(b)(4) (1982) (“Unless the
Governnment proceeds with the action, the court shall dism ss an
action brought by the person on discovering the action is based
on information the Governnent had when the action was brought.”)
(enphasi s added).
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the truth, see Kreindler & Kreindler, 985 F.2d at 1156; Hagood,

929 F.2d at 1421, a defendant alleged to have violated the civil
Fal se Clainms Act “is not automatically exonerated by any

over | appi ng know edge by governnent officials,” Kreindler &

Kreindler, 985 F.2d at 1156.

We agree with the Kreindler and Hagood courts that a
def endant’ s know edge that the governnent is aware of the falsity
of a claimcan, under certain circunstances, be relevant to nens
rea. However, in the context of a claimbrought by the
governnent (as opposed to a qui tamaction), the circunstances in
whi ch such knowl edge is relevant are quite limted. 1In the
context of governnent-initiated FCA actions, we would permt a
“governnent know edge defense” primarily in the rare situation
where the falsity of a claimis unclear and the evidence suggests
that the defendant actually believed his claimwas not false
because the governnent approved and paid the claimwth ful
know edge of the relevant facts.

In contending that a “governnent know edge” defense should
apply in the instant case, the Defendants rely on qui tam cases

such as Laners and Wang v. FMC Corp., 975 F.2d 1412 (9th G

1992). The courts in these qui tam cases have acknow edged t hat
there are potential problens with allowing private relators to
bring qui tam actions while the governnment is in the process of
trying to work informally with a defendant to achi eve conpli ance

wWth particular statutory or regulatory provisions. See, e.q.,
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Laners, 168 F.3d at 1020 (“Lamers, it seens, wants to use the FCA
to preenpt the FTA' s discretionary decision not to pursue

regul atory penalties against the Cty.”). Wile these m ght be
valid concerns in the qui tamcontext, we find these potenti al
problens far |ess conpelling in the context of an FCA action

brought by the federal governnent, particularly when the action

is brought after any informal negotiation process has proved
unsuccessful, as in the instant case. Thus, the qui tam cases
cited by the Defendants and the di ssent do not provide a
conpel i ng reason why the Defendants shoul d be excused from
liability based on a “governnent know edge defense” under the
circunstances of this case.?

Wth these principles in mnd, we nowturn to the question
whet her the district court properly granted summary judgnent in
favor of the Defendants on the nens rea issue. As noted, the

district court held that because of HUD s know edge and the

24 W enphasi ze that we need not, and do not, address
today the availability of a “governnent know edge” defense in qu
tamactions. Qui tamactions are governed by substantively
different rules than governnent-initiated FCA actions in many
respects. CGovernnment know edge of the facts and circunstances
underlying a claimhas historically played a different role in
qui tam actions than in FCA actions brought by the governnent.

See supra note 23. | ndeed, under certain circunstances relators
are still jurisdictionally barred from bringing qui tam actions

under the FCA if the governnment had know edge of the facts and
circunstances that formthe basis of the relator’s claim See 31
US C 8 3730(e). In light of these distinctions, it is
appropriate for this court in the instant case to confine our

di scussion of the availability of a “governnent know edge
defense” to governnent-initiated FCA actions.
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comuni cati ons between the parties, “there could be no reasonabl e

finding that defendants acted knowi ngly.” Southland Mynt. Corp.

95 F. Supp. 2d at 641. Although the record nakes clear that HUD
had a fair amount of information regarding the condition of the
Conpl ex, the record also indicates that the Defendants, as the
ones who nonitored the property and entered the units, had actual
know edge that the Conplex was not in decent, safe, and sanitary
condition. Moreover, there is evidence in the record suggesting
that it was clear to the Defendants that the certifications in
their HAP vouchers were fal se.

After our review of the record, we conclude that a
factfinder could determne on this record that the Defendants
knowi ngly submitted false clains to the governnent. Thus, there
is a genuine issue of material fact regardi ng the Defendants’
know edge, and the district court erred in granting sunmmary
judgnent in favor of the Defendants on this issue.

V. |Is the Phrase “Decent, Safe, and Sanitary” Sufficiently
Concrete to Support a Finding of Liability Under the Act?

The Defendants contend that an allegedly false certification
that a property is in “decent, safe, and sanitary” condition
cannot provide the basis for civil False Clains Act liability.
Noti ng that the phrase “decent, safe, and sanitary” is not
defined in the HAP contract, they argue that any evaluation of a
property pursuant to this standard is inherently subjective.

According to the Defendants, because a jury cannot determ ne
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whet her a certification of conpliance with the “decent, safe, and
sanitary” standard is objectively “true” or “false,” such a
certification cannot support a false clains action under the FCA

The Governnent responds that the “decent, safe, and
sanitary” standard is neaningful and susceptible to objective
anal ysis. The Governnent points to the 1995 version of 24 C F. R
§ 881.201 stating that “[h]ousing continues to be decent, safe
and sanitary if it is maintained in a condition substantially the
sane as at the tine of acceptance,” 24 CF.R § 881.201 (1995),
arguing that this | anguage gives the standard substance.?
Mor eover, the Governnent clains that the published Housing
Quality Standards (“HQS’) that HUD i nspectors enploy during
annual physical inspections also clarify the correct
interpretation of the phrase.

The district court did not rule on this issue, but did
suggest that the Defendants’ position had “arguable nerit.” See

Southland Mgnt. Corp., 95 F. Supp. 2d at 635 n.7. The court

correctly noted that, during the tine period in question, the
Housing Quality Standards on which the Governnent relies were not
expressly referenced in the regul ati ons governing the Substanti al

Rehabilitation Section 8 Program and no ot her HUD regul ati ons

2> The Defendants contend that this regulatory guidance is
insufficient to give neaning to the phrase “decent, safe, and
sanitary” because there is no inplication that housing is decent,
safe, and sanitary only if it is maintained in this manner. W
agree that this | anguage suggests an affirmati ve defense rather
than an exclusive definition of “decent, safe and sanitary.”
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then applicable to the Substantial Rehabilitation Program defined
the phrase “decent, safe, and sanitary.” Wile the district
court indicated that the standard appeared to be subjective, the
court also recognized that “there are cases in which property
woul d not qualify as ‘decent, safe and sanitary’ under any

concei vabl e definition of those terns.” 1d. at 635 n.7.

As this issue was not the basis of the district court’s
summary judgnent in favor of the Defendants, we assune that the
Def endants raise this argunent on appeal in order to invite this
court to affirmthe district court’s judgnent on these alternate
grounds.? W decline this invitation.

The question presented by the Defendants is one of first
inpression for this court: Wether a certification that a
property is in “decent, safe, and sanitary” condition is
sufficiently concrete that a jury could determne if the
certification is true or false? Wile the normal procedure where
the I ower court has not considered a pertinent issue is to remand
the case, considerations of judicial econony can dictate
otherwi se in circunstances such as these, where the issue is a

purely | egal question subject to plenary review by this court.

26 W note that we have the ability to affirmon these
alternate grounds. See Manning v. Warden, La. State
Penitentiary, 786 F.2d 710, 711 (5th Gr. 1986) (affirm ng on
ot her grounds); see also Bickford v. Int’l Speedway Corp., 654
F.2d 1028, 1031 (5th Cr. 1981) (stating that “reversal is
i nappropriate if the ruling of the district court can be affirned
on any grounds”).
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See Mtchell v. Forsyth, 472 U S. 511, 530 (1985); see also

Hudson United Bank v. Li Tenda Mbrtgage Corp., 142 F.3d 151, 159

(3d Cir. 1998). Accordingly, we can appropriately reach this
question despite the fact that the district court’s summary
j udgnent was not based on this issue.

In contending that the phrase “decent, safe, and sanitary”
is too subjective to support FCA liability, the Defendants rely
on a nunber of cases holding that this phrase is too indefinite
to create any legally cogni zable rights for the tenants of

prograns funded under the housing statutes. See, e.q., Perry v.

Hous. Auth. of Charleston, 664 F.2d 1210, 1217 (4th Gr. 1981).

This court has recently indicated support for this proposition as

well. See Banks v. Dallas Hous. Auth., 271 F.3d 605, 610 (5th

Cr. 2001). However, these decisions are inapposite. As the
Governnment correctly points out, none of these cases is an FCA
case, and the question whether |anguage is too indefinite to
create a legally cognizable statutory right is entirely separate
from whet her that | anguage can formthe basis of a “false clainf
action under the FCA 27

We find that the phrase “decent, safe, and sanitary,” as

applied in the context of assessing housing conditions, has a

21 One particularly relevant distinguishing feature between
these two inquiries is that while courts do not consider
regul atory gui dance in determ ni ng whether statutory |anguage
creates a legally cognizable right, see Banks, 271 F.3d at 610
n.4, it is appropriate to consider regulatory clarification in
t he instant case.
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commonsense “core of neaning” such that it is capable, wthout
addi tional definition, of being understood by a factfinder called
upon to eval uate whether a certification of conpliance with this
standard is objectively true or false. Certainly, different
menbers of the general public m ght provide different specific
definitions of this termor m ght enphasize different factors in
assessi ng whet her housing is “decent, safe, and sanitary.”
However, the fact that each individual’ s exact definition of the
meani ng of this phrase mght differ does not underm ne the
proposition that the general neaning of the concept is comonly
understood. As we have noted in another, quite different
context, despite the fact that certain words or phrases m ght

“strike distinct chords in individual jurors,” they can
neverthel ess have a “plain neaning of sufficient content that the
discretion left to the jury” is “no nore than that inherent in

the jury systemitself.” MIlton v. Procunier, 744 F.2d 1091

1096 (5th Gr. 1984) (holding that the Texas capital sentencing

schene is perm ssibly applied when the sentencing jury eval uates

the terns “deliberately,” “probability,” “crimnal acts of
vi ol ence,” and “continuing threat to society” w thout any

specific definitions); see also Janes v. Collins, 987 F.2d 1116,

1120 (5th Gr. 1993) (sane). W find that the phrase “decent,
safe, and sanitary” has a wi dely accepted ordinary neaning in the
context of housing quality assessnents that enables a jury to

eval uate whether a property neets this standard, even if the
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appl i cabl e regul ati ons provide no further elaboration on the
meani ng of the term

Qur conclusion that the concept of “decent, safe, and
sanitary” housing has a comonl y-understood ordinary neaning is
bol stered by the history of the parties’ interactions pursuant to
the HAP contract. Initially, we note that the HAP contract
signed by the Defendants contains a covenant requiring the owner
to agree to maintain the facilities “so as to provide Decent,
Safe, and Sanitary housing.” The Defendants wllingly agreed to
this covenant wi thout indicating any uncertainty about the
meani ng of the standard. Simlarly, nore than one hundred tines
during the course of the project’s history, the Defendants
certified under penalty of fine or inprisonnent that the Conpl ex
was in decent, safe, and sanitary condition. The record contains
no indication that the Defendants even once inquired as to the
meani ng of this termprior to signing these certifications. The
Defendants’ repeated certifications in the HAP vouchers, conbi ned
with the conplete | ack of prior dispute about the neaning of the
standard, provide strong indication that the Defendants and HUD
had a mutual, conmmon understandi ng of the neani ng of the phrase
“decent, safe and sanitary.”

It is also significant that the “decent, safe, and sanitary”
| anguage has been part of the statutory schene governing public
housi ng since the inception of the current federal housing

programin the 1930s. During the al nost seventy years since the
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program s enactnent, there are no reported cases challenging this
term nol ogy on the ground that it provides inadequate notice of

t he standard governi ng public housing conditions.?® This notable
| ack of |egal debate further supports our conclusion that the
concept of “decent, safe, and sanitary” housing has a
sufficiently concrete, commbnsense neaning that is neither

i nherently subjective nor inpermssibly vague. A factfinder in a
civil action is perfectly capable of applying this standard and
determ ning whether a certification that housing is in “decent,
safe, and sanitary” condition has been fal sely nade.

The Defendants al so appear to argue that, even if the phrase
“decent, safe, and sanitary” has an objective and ascertai nabl e
meani ng, they still cannot be held liable for a fal se clai mbased
on this provision. They point to a nunber of decisions from
other circuits suggesting that errors attributable to differences
inthe interpretation of disputed | egal questions cannot formthe

basis of a false clains action under the FCA. See, e.qg., Laners,

168 F. 3d at 1018; Hagood, 81 F.3d at 1478-79. Relying on these

authorities, the Defendants suggest that they cannot be held

28 ] ndeed, there are cases that successfully apply this
standard to determ ne whether owners are in conpliance with their
contractual obligations regarding the condition of housing
projects. These cases do not el aborate on the neaning of the
phrase “decent, safe, and sanitary” or suggest in any way that
the standard | acks a concrete neaning. See, e.qg., Marshall v.
Cuonp, 192 F.3d 473, 479-80 (4th Cr. 1999) (determning that a
corporation was appropriately debarred fromfurther participation
in Section 8 prograns because its properties were not naintained
in “decent, safe, and sanitary” condition).
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Iiable under the Act if their subm ssion was grounded in a
legitimate di spute about the correct |egal interpretation of the
phrase “decent, safe, and sanitary.”

The Defendants’ briefs do not indicate the exact nature of
their di sagreenent about the neaning of the standard. However,
in the portions of their testinony contained in the record, two
of the Defendants offer alternate definitions of the phrase
“decent, safe, and sanitary” that would purportedly render their
certifications correct. Defendant Doty initially grants in his
testinony that the term “decent, safe, and sanitary” should be
eval uated based on common and ordi nary understandi ng of the
terms. Doty then suggests that under this comon understandi ng,
the term “decent, safe, and sanitary” housing refers to housing
that “where you walk in, you wouldn’t fall in through the floor.”
Def endant McLaurin simlarly suggests that “decent, safe, and
sanitary” housing is housing that “[keeps] the weather out” and
“[does not] have things falling on you.”

Even if this testinony does indicate that the Defendants
were operating pursuant to a bona fide dispute about the neaning
of the “decent, safe, and sanitary” standard, we note that the
Def endants can still be held Iiable under the FCA for submtting
false clains if their interpretation of the disputed regulatory
or contractual |anguage was unreasonable. A nunber of courts
have recogni zed that, while a legitimate di spute regarding the

meani ng of a regulatory or statutory provision mght preclude FCA
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liability, the governnment can nonethel ess prove the falsity of a
cl ai m by establishing the unreasonabl eness of the defendant’s
interpretation of the regulation or contractual provision. See,

e.qg., Commercial Contractors, Inc. v. United States, 154 F.3d

1357 (Fed. GCr. 1998); United States v. Krizek, 859 F. Supp. 5,

11-12 (D.D.C. 1994), aff’'d, 111 F.3d 934 (D.C. Cr. 1997).

This i ssue was not addressed by the district court and is
not sufficiently developed in this record or in the briefs for us
to express any view upon it other than to set out the applicable
law. We leave it to the district court on remand.

In sum we decline to uphold the district court’s summary
judgnent on the alternate grounds suggested by the Defendants.

VI . CONCLUSI ON

For the foregoing reasons, the district court’s grant of
summary judgnent in favor of the Defendants is REVERSED and the
case is REMANDED for further proceedings consistent with this

opi nion. Costs shall be borne by the Defendants.
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EDI TH H JONES, dissenting:

This is a conplex case legally but not factually. The
legal difficulties, and ny di sagreenents with the panel majority,
wll be stated shortly. Factually, the case concerns the
governnent’s effort to inflict severe penalties on HUD subsi di zed
| ow-i nconme apartnent owners because there were (1) roaches (in
the deep South, no less), (2) broken doors and w ndows (caused
partly by tenants), and (3) crine (in a high-crime, crack-dealing
nei ghbor hood). HUD knew of this property’ s problens for years
before it foreclosed, but HUD s policy, confirnmed by the evidence
in this case, was to work with the owers to seek renedi es
gradually. There is no evidence of conceal nent or w ongdoi ng by
the property owners. The property owners never collected a dine
in profit after fiscal year 1993 and spent all of their HUD
subsidies trying to keep up with the nmai ntenance and nortgage
paynments. In short, HUD was conplicit in any m snanagenent t hat
al l owed the property to deteriorate.

According to the majority opinion, however, the owners
may be |iable under the False O ains Act despite the vagueness of
the contractual standard and the governnent’s ongoi ng know edge
of the condition of the apartnents. Moreover, the majority hold

that a false claimexists as a matter of law if the defendants
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certifications of conpliance with the regulatory standard were
false — irrespective of the governnent’s know edge of
nonconpliance and its failure to rely on the certifications.

G ven the facts of this case, the majority’ s concl usion
constitute a significant and unnecessary extension of the FCA

The statute was originally passed to prevent “all types of fraud”
against the United States governnent that mght result in

financial | oss. United States v. Neifert-VWite Co., 390 U S.

228, 232, 88 S.Ct. 959, 961 (1968). But “[s]ince the Act is
restitutionary and ainmed at retrieving ill-begotten funds, it
woul d be anomal ous to find liability when the all eged
nonconpl i ance woul d not have influenced the governnent’s decision

to pay.” United States ex rel. Mkes v. Straus, 274 F.3d 687,

697 (2d CGr. 2001).

By inposing nateriality as a matter of |aw based solely
on a formalistic certification, and by constricting the defense
of governnent knowl edge of the contractor’s actions, the majority
threatens to transformthe FCA into a weapon agai nst nere
breaches of contract. The majority of courts recogni ze, however,
t hat

: the FCA is not an appropriate vehicle for
policing technical conpliance with adm nistrative

regul ations. The FCA is a fraud prevention statute;

vi ol ations of [agency] regul ations are not fraud unl ess

the violator knowngly lies to the governnent about
t hem
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United States ex rel. Laners v. City of Geen Bay, 168 F.3d 1013,

1019 (7th Gr. 1999). The costs of governnent contracts are
already inflated by conplex rules unknown to private business
transactions. This opinion wll generate additional costly
premuns to offset the increased risk posed by its expansion of
FCA liability. Indeed, the fear of having to defend an FCA claim
for non-material m sstatenents or problens known by the
governnment w |l di scourage many busi nesses from bi ddi ng for
governnent contracts.

| respectfully dissent.

The paynent vouchers were not material to HUD s deci sion
meki ng.

The majority hold that when certification of statutory
or reqgulatory conpliance is an express prerequisite to receiving
a benefit fromthe governnent, a false certification is materia
and renders the claimfalse as a matter or law. | disagree with
this excessively broad conclusion and with the majority’s
dalliance, in dicta, wwth an “outcone materiality”/”claim
materiality” dichotony advocated by the governnent. | would hold
that no genuine issue of fact exists concerning the materiality
of these defendants’ nonthly certifications to HAP that the
apartnents were decent, safe and sanitary.

No anbiguity exists in this court’s recent

reaffirmation that the civil FCA “interdicts materi al
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m srepresentations made to qualify for governnment privil eges or

services.” United States ex. rel. Thompson v. Col unbi a/ HCA

Health Care Corp., 125 F.3d 899, 902 (5th Cr. 1997) (quoting

United States ex. rel. Winberger v. Equifax, Inc., 557 F.2d 456,

461 (5th Gr. 1977)). Winberger’s 25-year-old requirenent of

materiality is just as straightforward as is Thonpson’'s
hol di ng. 2® Moreover, other circuits have continued to state that

materiality is required in a civil FCAclaim See, e.q., Luckey

v. Baxter Health Care Corp., 183 F.3d 730, 732 (7th Gr. 1999);

Harri son v. Westi nghouse Savannah River Co., 176 F.3d 776, 785,

788 (4th Cir. 1999). A recent district court decision, after
conducting the nost extensive survey to date of the history,

| egi sl ati ve background and casel aw i nterpreting the FCA,
concluded that materiality remains an elenent of a civil FCA

claim See United States ex rel. WIlkins v. North Am Const.

Corp., 173 F.Supp.2d 601, 618-30 (S.D. Tex. 2001).%

29 This court said in Winberger that to prove liability -- that is,

“to establish that Equifax committed fraud in this manner,” 557 F.2d at 461

(enphasi s added) -- “Winberger first nust denonstrate that the governnment was
nm sled by Equifax's application for the reporting business.” |d. (enphasis
added) .

30 The only circuit court |anguage contrary to a materiality rule

exists in the Third Crcuit’s passing observation that “perhaps Neder argues
against a materiality requirement.” United States ex. rel. Cantekin v.
University of Pittsburgh, 192 F.3d 402, 415 (3d Cir. 1999), cert. denied, 121
S.C. 192 (2000).

In two cases, the Suprene Court, ruling on whether materiality was
an el enent under certain federal crimnal false statenment statutes, discussed
the concept of materiality in ways that may ultimately be held relevant to the
civil FCA. See Neder v. United States, 527 U S. 1, 20-25, 119 S.Ct. 1827,
1839-41 (1999); United States v. Wlls, 519 U S. 482, 489-99, 117 S.C. 921
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According to the majority opinion, however, the precise
definition of materiality remains open to question in this court
based on a governnent theory never before accepted by a federal
court.?* The majority’s m schievous dicta demand a bri ef
response. The mpjority suggest that “materiality” has two
pl ausi bl e neani ngs. The accepted definition at comon |law and in
fal se statenent statutes simlar to the civil FCA equates
materiality with “ha[ving] a natural tendency to influence, or
[ bei ng] capabl e of influencing, the decision of the

deci si onmaki ng body to which it was addressed.” United States v.

Wells, 519 U. S. 482, 489, 117 S.Ct. 921, 926 (1997) (brackets in
original) (internal quotation marks omtted) (quoting Kungys V.

United States, 485 U. S. 759, 770, 108 S. Ct. 1537, 1546 (1988)).

The district court relied on this definition, which the
governnment and the majority dub “outcone materiality.” This
understanding of materiality is inplicit in Thonpson and explicit

in Wei nberger. The governnment and the majority di scern another

FCA- speci fi c phenonenon known as “claimmateriality,” whereby a

926-931 (1997). A footnote in Neder is particularly provocative on this
score. 527 U S at 24 n.7, 119 S . at 1840 n.7. Further, federal case |aw
under the crimnal FCA holds that there is no materiality requirenment for a
violation. See, e.qg., United States v. Upton, 91 F.3d 677, 685 (5th Cir.
1996). Until the Suprene Court instructs otherw se, however, materiality
remai ns an el enment of civil FCA clains.

81 In my view, WIlkins, supra, is msinterpreted by the mpjority, and

no other court authority exists for the “claimmateriality” theory. Wile
Wl kins's historical discussion of the materiality requirement is exhaustive,
t he opi ni on nowhere nentions, nuch | ess adopts, a “claimmateriality”
standard. And as a district court opinion, WIkins does not bind this court.
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fal sehood that “bears upon” the claimant’s entitlenent to receive
nmoney or property is material — irrespective of the statenent’s
capability of influencing, or actual influence on, the
governnent’s decision. The governnent’s briefing, |like the
majority opinion, offers no |legislative history, |ogic, caselaw
or grammatical argunent in support of “claimmateriality.” The
governnent’s definition waters down materiality to a subjective
or self-fulfilling concept: a representation becones “claim
material” if the governnment says so, since the governnent defines
the representations nade when filing a claim No show ng of
governnent reliance or that the fal se statenent had the
capability of influencing the governnent’s decision i s necessary.
The governnent’s advocacy of claimmateriality flies in

the face of the Suprenme Court’s sem nal case on the definition of
materiality. |In Kungys, the Court inported into a statute
revoking citizenship the definition of materiality, quoted above,
that had been uniformy adopted by | ower federal courts in
crimnal false statenent prosecutions. Kungys, 485 U S at 769-
70, 108 S.Ct. at 1546. As to revocations of citizenship, the
Court noted that

Nei t her the evident objective sought to be achi eved by

the materiality requirenent, nor the gravity of the

consequences that follow fromits being net, is so

different as to justify adoption of a different

standard. “Where Congress uses terns that have

accunul ated settl ed neani ng under either equity or the
comon |aw, a court nust infer, unless the statute
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ot herwi se dictates, that Congress neans to incorporate
t he established neani ng of these terns.”

Kungys, id. (citations omtted). Later, the Court restates the

materiality test as asking “whether the m srepresentation or
conceal nent was predictably capable of affecting, i.e., had a
natural tendency to affect, the official decision [to grant
citizenship].” Kungys, 485 U. S. at 773, 108 S.Ct. at 1547. 1In
sum the governnent’s proffered test of “claimmateriality” is

i ngeni ous but wong. There is even |less reason for courts to
adopt a variant standard of materiality in the context of the
punitive civil FCA®2 than there m ght have been in regard to
immgration violations. Fortunately, the majority’s discussion,
as dicta, cannot detract fromthe force of our prior cases.

After toying with the concept of claimmateriality, the
maj ority conclude that the owners’ signed certifications on the
HAP vouchers were material as a matter of law. In other words,
when the appellees certified the Jackson Square apartnents as,
inter alia, decent, safe and sanitary each nonth on their voucher
for HUD rei nbursenent, their certifications, if false, constitute
fal se clains because the certifications are prerequisites to

paynment under the pertinent Section 8 program See Thonpson, 125

82 Cvil FCA actions for treble danages and penalties are “punitive.”
Vernont Agency of Natural Res. v. United States ex rel. Stevens, 529 U S 765,
784-85 (2000); United States ex rel. Garibaldi v. Oleans Parish School Board,
244 F.3d 486, 491 & n.5 (5" Cr. 2001).
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F.3d at 902. | find this conclusion insupportable on several
counts.

First, even the governnent acknow edges that “if there
is atraditional ‘materiality’ requirenent, the district court
erred in granting summary judgnent on this point.” Traditional
materiality is a mxed question of |law and fact. The governnent
grudgi ngly understands, if the majority does not, that the facts
must be consi dered.

Second, | amtroubled by the superficiality of equating
false certifications with materiality as a matter of law. In
Thonpson, this court stated that to create liability under the
FCA, a false certification of conpliance nust be a “prerequisite”

to obtaining a government benefit.® Unlike the majority, |

33 In Thonpson, the district court dismssed the plaintiff relator’s

conplaint for failure to state a claimunder Fed. R Gv. P. 12(b)(6). 125
F.3d at 900. This court reversed as to sonme but not all of the plaintiff’s
allegations. |1d. at 904. After concluding that a claimnt submts a fal se
clai munder the FCA by falsely certifying conpliance with a statute or
regul ati on when the Governnment has conditi oned paynment of a clai mupon such a
certification of conpliance, id. at 902, this court applied this standard to
the allegations at issue in the case before it:

Thonpson al |l eged that, as a condition of their participation in the
Medi care program defendants were required to certify in annual cost
reports that the services identified therein were provided in
conpliance with the |aws and regul ati ons regarding the provision of
heal t hcare services. He further alleged that defendants fal sely
certified that the services identified in their annual cost reports
were provided in conpliance with such |aws and regul ati ons. Thus,
Thonpson fairly alleged that the governnment's paynent of Medicare
clainms is conditioned upon certification of conpliance with the | aws
and regul ations regarding the provision of healthcare services .

, and that defendants subnmitted false clainms by falsely certifying
that the services identified in their annual cost reports were
rendered in conpliance with such |aws and regul ati ons.

Id. Instead of sinply holding that the defendants’ Rule 12(b)(6) notion
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interpret this language as requiring nore than a formalistic
connection to the paynent decision.® | would agree that in many
i nstances, certifications required by the governnent along with
paynment vouchers should be presuned to be material to the
governnent’s decision to pay a contractor. But what if the facts
show that the certifications were not actually a “prerequisite”
to the paynent and had no tendency to influence the
deci si onmaker? None of the previous cases that anal yzed the
connection between FCA civil liability and false certifications
invol ved facts |like those before us.® On the other hand, courts

in several cases have rejected civil FCA liability where

shoul d have been denied, this court then noted that the parties disputed
whet her “the certifications of conpliance contained in annual cost reports are
. a prerequisite to paynment of Medicare clains. Id. The defendants in
Thogpso argued that the certifications were not a prerequisite to payment
because "Medicare clainms are subnitted for paynment shortly after services have
been rendered and wel |l before annual cost reports are filed." 1d. The
plaintiff argued "that such certifications are indeed a prerequisite to
paynent because the retention of any paynent received prior to the subm ssion
of an annual cost report is conditioned on the certification of conpliance
contained therein." 1d. Because this court was “unable to deternmne fromthe
record before us whether, or to what extent, paynent for services identified
in defendants' annual cost reports was conditioned on defendants
certifications of conpliance,” this court elected to “deny defendants
12(b)(6) notions as they relate to this issue and remand to the district court
for further factual developnent . . . [to] determi ne whether the governnment’s
paynent of defendants’ Medicare clains was conditioned on defendants’
certifications of conpliance in their annual cost reports.” [|d. at 902-03
(enphasis added). |If the nmere certifications had sufficed to establish
liability, this remand woul d have been unnecessary.

34 The Ninth Circuit requires a causal |ink between the fal se
certification and the agency's decision to pay. United States ex rel. Hopper
v. Anton, 91 F.3d 1261, 1266 (9" Cir. 1996).

35 See, e.g., United States ex rel. Siew ck v. Janieson Sci. and
Eng’ g, 214 F.3d 1372 (D.C. Gr. 2000); United States ex rel. Mkes v. Straus,
274 F.3d 687 (2d CGr. 2001); Harrison v. Wstinghouse Savannah River Co., 176
F.3d 776 (4" Cir. 1999); United States ex rel. Hopper v. Anton, 91 F. 3d 1261
(9t Gir. 1996).
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def endant contractors arguably submtted “false” certifications
but were engaged in cooperative or supervised undertakings with
the governnent that rendered the certifications irrelevant to
ongoi ng paynent decisions.® Simlarly, Kungys rejected the
| ower court’s attenpt to fornulate a distinct standard of
materiality for immgration cases, in part because “the judgnent
in question does not lend itself to mechanical resolution.” 485
US at 771, 108 S.Ct. at 1546. There are probably thousands, if
not tens of thousands, of governnent certification requirenents
in connection with paynent and rei nbursenent vouchers of every
sort. W paint with entirely too broad a brush to generali ze
t hat
: once a clainmant has nmade a certification of

conpliance with a statutory or regul atory provision or

a provision of a contract nmandated by statute or

regul ation, the claimant is subject to liability under

the Act for submtting a false claimif that

certification of conpliance is known by the claimant to

be fal se.
Majority Opinion at 2607. (enphasis in original) Even nore

disturbing, the majority’s rule seens to jeopardize its

recognition that “not all statutory, regulatory or contractua

36 See United States ex rel. Durcholz v. F.K.W, Inc., 189 F.3d 542,
545 (7th Gr. 1999); WAng ex rel. United States v. FMC Corp., 975 F.2d 1412
(9th Cr. 1992); United States ex rel. Butler v. Hughes Helicopters, Inc., 71
F.3d 321 (9" Gir. 1995); United States ex rel. Laners v. City of G een Bay,
168 F.3d 1013 (7" Gr. 1999).
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viol ations necessarily give rise to FCA liability.”3 The
governnment need only incorporate boiler-plate “certifications of
conpliance” with “all” statutes and regulations to put in play
punitive FCA sanctions for npbst governnment contractors or
beneficiaries.

Third, based on the facts well articulated by the
district court, | agree with its conclusion that the appell ees’
certifications of conpliance with the decent, safe and sanitary
standard on their nonthly HUD vouchers were in no way a
“prerequisite” to receiving rei nbursenent and did not in fact
i nfl uence the agency’s decision to pay. The mpjority has w sely
refused to rely on the only factual evidence supporting the
governnent’s materiality position, the deposition of Quentin
Lewws. Lews, a HUD enpl oyee responsi ble for review ng and
approvi ng the defendants’ and hundreds of other paynent vouchers,
testified only that he would not have approved the vouchers if
the certifications had not been signed by the defendants or their
agent. Lewis also testified that he had not read the

certification in any depth and had never heard of the phrase

87 The majority enphasi zes the unconprom sing nature of its rule by

adding in a footnote, “The nateriality of the certified statement is not
dependent upon how large a role the truth or falsity of the certification
plays in the governnent’s ultimate decision whether to renmt paynent.”
Majority Qpinion at __ , n.18. Suppose a governnment contractor ms-certified
hi s paynent address for reasons having nothing to do with the contract. He
could be subjected to FCA liability wunder the majority’s theory. The
majority’s reasoning has done away with nateriality, at least in certification
cases, while purporting to apply it!
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“decent, safe and sanitary” until the date of his deposition. As
the district court observed, “there is nothing in the record to

show that Lewis, or anyone else with HUD, took into account the

actual substance of the certifications in deciding whether to
approve the vouchers.” 95 F. Supp.2d at 638-39 (enphasis added).
If Lewis had testified that he or sone other governnental
official took the truth or falsity of the defendants’
certifications into account in deciding whether to approve the
vouchers, it would be a different matter. Thus, w thout the
majority’s hel pful declaration of materiality as a matter of |aw,
t he governnent has no evidence to support its position.

In contrast, the district court found, “anply

supported” by “undi sputed evidence,” that HUD s decision to pay
appel | ees’ HAP vouchers “was not linked to their certification as

to the condition of the apartnents.” United States v. Southl and

Mint. Corp., Inc., 95 F. Supp.2d 629, 637 (S.D. Mss. 2000). The

court’s assessnent of the undisputed evidence is worth quoting at
| engt h:

It is clear fromthe evidence that HUD, in accordance
wth the terns of its standard HAP contract, nay el ect
to di scontinue housing assi stance paynents if an owner,
after notice by HUD that the property is not “decent,
safe, and sanitary,” fails to inplenent a corrective
action plan acceptable to HUD. However, it is equally
clear not only that that disconti nuance of payments is
not required but also that even when HUD consi ders that
a property is not ‘decent, safe, and sanitary,’ it is
HUD s nornmal practice, in keeping with the parties’
respective rights and obligations under the HAP
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contract, to allow owners to continue to receive
subsidies while working to correct deficiencies that
HUD has identified. Indeed, it is evident fromthe
proof that HUD makes housi ng assi stance paynents with
the expectation that the owner/recipients will use

t hose paynents to bring their property up to standard.
Further, as the Governnment points out in its own

subm ssion, in view of the practical realities of
Section 8 housing prograns, HUD often elects to
continue paynents for a particular property despite
know edge that the property, contrary to the owners’
HAP voucher certification, does not neet HUD s “decent,
safe, and sanitary” standard since the alternative —
di sconti nuance of paynents — may work to the detri nent
of tenants. The point, of course, is that because the
evidence reflects that HUD, as a matter of policy and
practice, admttedly routinely makes Section 8 housing
assi stance paynents to owners of Section 8 property
irrespective of whether the property is in a “decent,
safe, and sanitary” condition, then the owners’
certification as to the condition of the property woul d
not be “material” to HUD s decision to pay.

On this issue, the evidence positively
denonstrates beyond reasonabl e question that at the
time of defendants’ subm ssion of the chall enged
vouchers and HUD s approval of those vouchers, HUD
based on its own annual inspections of the property,
knew full well of the very conditions of the property
which it now clains nade the property not “decent,
safe, and sanitary.” HUD, through its contract
i nspect or, Managenent Sol utions of Anmerica, Inc.,
conduct ed annual inspections of the Jackson Apartnents
for each of the years defendants’ HAP Contract was in
effect; and for each of the years from August 1993 to
May 1997, based on conditions found to exist at the
property by HUD s inspector, the apartnents received
“bel ow average” or “unsatisfactory” physical inspection
reports fromHUD. HUD s inspector furnished to HUD s
proj ect manager responsible for the apartnents a copy
of his inspection report in which he detailed his
specific findings and indicated repairs which needed to
be made in order that the property would satisfy HUD s
m ni mum housi ng quality standards. Vicki Goss, the
project manager for the tinme period at issue, in turn,
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furni shed the inspection report to her superiors who,
in turn, forwarded the inspection reports to defendants
or their managi ng agent, and advi sed defendants and/ or
their agent of those repairs which were required to be
made and requested that defendants and/or their agent
inform HUD of the actions that woul d be taken, al ong
with a tinetable, to correct the deficiencies which HUD
had identified. At her deposition, Vicki Goss, who
testified as HUD s representative, expl ai ned that
properties receiving “bel ow average” and

“unsati sfactory” physical condition ratings in

i nspection reports are not “decent, safe, and
sanitary.” And indeed, the conditions upon which the
Governnent nmakes its affirmative allegation that the
Jackson Apartnents were not in a “decent, safe, and
sanitary” condition are those sane specific
deficiencies which HUD s inspector identified and which
led himto assign the apartnents the “bel ow average”
and “unsatisfactory” ratings. Fromthis evidence,
there can be no question but that HUD was fully aware
of the conditions of the apartnments, and specifically,
of those deficiencies which it asserts nmade the
apartnents not “decent, safe, and sanitary.” And yet
HUD, which was aware that defendants continued to
subm t HAP vouchers and receive paynents throughout
this tinme, allowed those paynents to continue. HUD s
know edge of the true conditions utterly belies HUD s
contention that the certifications were materi al,
confirmse HUD s policy and practice of allow ng housing
assi stance paynents on properties that it knows are not
decent, safe and sanitary, and doons its claim against
def endant s.

95 F. Supp. 2d at 637-40 (footnotes omtted) (second and third
enphases added). HUD followed its usual procedures, paid the
subsi di es year after year, acquiesced in the owners’ plow ng the
entire rent subsidy into the property, and now clains to be
defrauded! As a sister court of appeals put it, this claimis

“absurd.” Laners, 168 F.3d at 1020. Sinply, there can be no
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finding of materiality, nmuch less materiality as a matter of |aw,
on this record.

1. The defendants did not “know ngly” present false clains for
payment .

A defendant may be liable for a civil false claimby
“knowi ngly” presenting such a claim 31 U S . C § 3729(a)(1), but
specific intent to defraud is not required, 31 U S. C. 8§ 3729(b).
The question here is whether the governnent’s know edge of the
falsity of a statenent in a claimcan defeat FCA liability for
that statenent on the ground that the claimnt did not act
“knowi ngly.” The majority hold that governnent know edge need
not defeat a civil FCA claim but that governnment know edge nmay
be relevant to whether a defendant had the nens rea required by
the statute.®® Applying this standard, the majority concl ude
that there is an issue of material fact as to whether these
def endants had the requisite nens rea.

The majority and | differ over the scope of the
gover nnent know edge defense rather than its existence. Cting

no authority, the majority arbitrarily cabins this defense,

38 As a matter of pure logic, the governnent’s know edge affects not

only the question whether the defendant “know ngly” presented a false claim
but al so the question whether the claimwas false. The Seventh Circuit nmay
have captured the rel ationship when it observed that one cannot neaningfully
di scuss falsity without inplicating the know edge requirenment. Laners, 168
F.3d at 1018. The court went on to hold that governnent know edge precl uded
an actionable false claim
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excluding fromthe Act’s coverage in a claimbrought by the
governnent (as opposed to a qui tam action)

primarily . . . the rare situation where the falsity of

a claimis unclear and the evidence suggests that the

def endant actually believed his claimwas not false

because the governnent approved and paid the claimwth

full know edge of the relevant facts.
Majority Opinion at 2613. (enphasis in original) As | read the
cases, however, the inpact of governnent know edge is (a) fact-
specific, (b) not susceptible to a tidy formula, and (c) based on

t he understandi ng that the FCA reaches only the “know ng

presentation of what is known to be false.” United States ex

rel. Hagood v. Sonoma County Water Agency, 81 F.3d 1465, 1478

(9" Cir. 1996) (citation and internal quotation marks omtted).
There is no statutory or casel aw basis for distinguishing, as the
maj ority do, between governnent-initiated and qui tam FCA cases.
And there is no basis for limting the defense as the majority
has done. The mpjority’s reticence cannot be squared with
caselaw. It is plain that governnent know edge can defeat an FCA
claimat the summary judgnent stage. |d. at 1477-79. From ny
perspective, only two possibilities would seemto justify
inposing liability in the face of governnent know edge that a
claimis false: either the person nmaking the statenent did not
know t hat the governnent knew it was false, or the person nmaking
the statenment was colluding with a governnent enpl oyee who al so

knew t he cl aimwas fal se. In these situations, the clai nant
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woul d be “knowi ngly” submtting a false claim Here, however,
t he defendants knew that the governnent knew the true condition

of their property. Conpare United States ex rel. Durcholz v.

F.KW, Inc., 189 F.3d 542, 545 (7th Gr. 1999) (“If the
gover nnment knows and approves of the particulars of a claimfor
paynment before that claimis presented, the presenter cannot be
said to have knowi ngly presented a fraudulent or false claim In
such a case, the governnent’s know edge effectively negates the
fraud or falsity required by the FCA ).

Contrary to the magjority’s finding of a material fact
i ssue on whet her the defendants acted “know ngly”, there is no
doubt that the governnent was aware that this apartnent house was
deteriorating for several years preceding its foreclosure. HUD
i nspectors repeatedly rated the property as “bel ow average” or
“unsatisfactory.” HUD s inspector found the managenent enpl oyees
cooperative, however, and the record reflects that when the
managenent was advised to nmake certain inprovenents and repairs,
it often did so to the extent noney was avail able. The types of
probl ems now enphasi zed by the governnent as creating substandard
living conditions were not hidden defects — photographs of the
property taken by the nortgagee inspectors are in the record, and
HUD revi ewed the nortgagee inspections. Nevertheless, HUD
continued to subsidize the operation of these apartnents.

Evi dence of foot-dragging by the apartnent nmanagenent nay exist,
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but that is not the sane as conceal nent. The yearly inspection
reports show that repairs were being nmade regul arly, and HUD knew
this, as it also knew that its rent subsidies were insufficient
to allay the deterioration.

In finding a fact issue as to governnent know edge, the
maj ority reason that HUD knew sonet hi ng about the apartnents’
condition, but that the owners knew nore. This is unpersuasive.
The district court correctly parried the governnent’s simlar
contention by pointing out that HUD now relies on exactly the
deficiencies stated in its annual inspection reports to condemn
the owners’ certifications of conpliance with the “decent, safe
and sanitary” standard.®* HUD nmay not have known as nuch about
the property, but because its know edge was sufficient to
undergird this civil FCA case -- and it still subsidized the
apartnents for years -- summary judgnent should be affirnmed. The
owners did not know ngly submt false clains.

I11. Are the owners’ defenses based on estoppel against the
gover nnent ?

The majority opinion sets up, only to pommel, what it
describes as the owners’ “effective” contention that the
governnment has waived or is estopped to rely on renedi es under

the civil FCA. Not only does estoppel not |Iie against the

39 Indeed, the U.S. Attorney threatened in March 1996 to sue the
owners for FCA penalties based on their false certifications, but HUD
subsi di es continued until the property was foreclosed in July 1998. And after
that, HUD had the owners nanage the apartnents for another three nonths.
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governnent, according to the majority, but the governnent’s
enforcenent alternatives would be seriously constrained by
disallowing its opportunity to recover treble damages and
penal ti es agai nst the owners.

Unfortunately, this discussion rests on a conplete
m scharacterization of the owners’ position. Wile the owners
vigorously dispute that the elenents of a civil FCAclaimlie
agai nst them and the inpact of the governnent’s acqui escence and
know edge of the apartnents’ condition, nowhere do they assert a
wai ver or estoppel argunment. The majority’s position is
unt enabl e. %°

Even if relevant, however, the majority’s estoppel
argunent proves too nuch. |In this case, the governnent is suing
the owners on a theory of wongful conduct in excess of nere
breach of contract, and the owners are argui ng, not that the
governnent is estopped fromholding themliable on this theory,
but that they are not liable as a matter of law. |In other words,
the owners do not raise estoppel as a defense to the governnent’s

cause of action; they contend that in light of the governnent’s

40 In a dubious rhetorical flourish, the mgjority also m scharactize

the appel | ees’ position as suggesting that the governnent’s awareness that a
clai mant’s submi ssion was false mght affect the truth or falsity of the
claim The mgjority tartly add: “A lie does not becone the truth sinply
because the person hearing it knows that it is alie.” The mgjority confuse
the vernacular “truth” or “falsity” of a claimwith an actionable FCA fal se
claim whose conponents also include materiality and “know ng” fal sehood.
Wil e the owners do not concede the vernacular falsity of their vouchers, they
have di sputed the existence of actionable civil FCA clains.
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know edge and its course of dealing, the governnent has failed to
establish the necessary elenents of that cause of action, nanely,
the “know ng” subm ssion of “material” “false clains.” The
owners’ position is thus entirely distinguishable fromthe cases
cited in the majority opinion. Al but one of those cases deal

W th private persons who i nvoked estoppel in an attenpt to
recover noney fromthe governnent.* In the other case, the

i ssue (equally distinguishable fromthe issue in this case) was
whet her the governnent was estopped fromenforcing a contract by
collecting on a debt. The court held, not that estoppel was
unavail abl e, but nerely that the debtor had not nmet his burden to
of fer sufficient proof of equitable estoppel to withstand summary

judgnent. See United States v. Bloom 112 F.3d 200, 205-06 (5th

Cr. 1997).
Certainly, in a conventional fraud action initiated by
t he governnent against a private party, it would nake no sense to

concl ude that estoppel considerations require a court to

a1 See Office of Pers. Mynt. v. Richnond, 496 U.S. 414, 426, 110
S.Q. 2472 (1990) (denying recovery of disability benefit funds by retiree who
received erroneous information fromfederal agency that led himto | ose six
nont hs of benefits) (“judicial use of the equitable doctrine of estoppe
cannot grant respondent a noney renedy that Congress has not authorized”);
Fed. Crop. Ins. Corp. v. Merrill, 332 U S. 380, 382, 386 (1947) (denying
recovery by farners of funds fromfederal crop insurance program where farmers
bought insurance after Government falsely assured themthat their entire crop
was insurable); Linkous v. United States, 142 F.3d 271, 277 (5th Cr. 1998)
(rejecting plaintiff’'s argunent, in Federal Tort Clainms Act action, that
United States should be equitably estopped from denying doctor’s status as
United States enpl oyee where doctor was in fact an independent contractor
di sm ssing FTCA action for lack of subject matter jurisdiction on ground that
FTCA' s wai ver of sovereign inmunity extends only to suits for acts conmitted
by Governnment enpl oyees within scope of their enploynent).
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di sregard the governnent’s know edge or conduct in considering
whet her the governnent had actually been defrauded. But that
seens to be what the majority is asserting in this case. The
majority’s reasoning reinforces the thene perneating the opinion
t hat governnent know edge and repeated approval of a private
person’s requests for reinbursenent, unacconpani ed by any ill egal
col l usi on, does not bar the United States from pursuing treble
damages and penalties for facts of which the governnent was
perfectly aware when the governnent approved the requests.

Even if the majority’s broad estoppel rationale should
apply to cases in which the governnent seeks nobney agai nst
private persons, this rationale should not apply to a civil FCA
action, which involves the possibility of treble damages

liability. Thus, this case is not nerely one in which “the

gover nnent seeks to recover funds spent contrary to the will of
Congress.” Majority OQpinion at __ (enphasis in original).

| nstead, the governnent in this case seeks punitive damages from
private persons in excess of any recovery of its funds. The

maj ority concede that governnent know edge is relevant to and may
defeat the defendant’s “know ng” presentation of a false claim

It is inconsistent also to assert, as the estoppel argunent does,
t hat governnent know edge cannot in sone circunstances deprive

the governnent of a civil FCA renedy.
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Finally, the majority assert that maki ng governnent
know edge a bar to FCA liability would put HUD to an el ecti on of
remedies that nothing in the Section 8 subsidized housing reginme
— statute, regulations, or contract — necessitates. This
argunent sinply begs the antecedent question whether a civil FCA
cause of action, and thus the basis for an FCA renedy, exists in
the first place when the governnent knew of the owners’ all eged
false clains. This argunent also fails to address the owners’
contention that the majority’s reading of the FCA essentially
condones governnent threats of FCA liability to force investors
in federally subsidi zed housing projects to contribute their own
nmoney to make up shortfalls in maintenance funds. Conpare

Christopher Village Linmted Partnership v. Retsinas, 190 F. 3d

310, 316 (5th Cir. 1999).4

The majority repeatedly engage in appellate factfinding
by asserting, w thout any foundation in the record, that the
Gover nnent sought a civil FCA renedy only after the “cooperative
process” between HUD and the owners had “broken down”. It is

true that the owners eventually ceased nmaki ng nortgage paynents,

42 Cf. John T. Boese, CGvil False Caims and Qui_ Tam Actions, §
2.03[F][3] (“CGovernnent Know edge of False Clains Act Allegations”), at 2-108
- 2-109 (2" ed. 2001 Supp.) (“[T]he strongest case for governnent know edge
precluding liability is one where an agency insists on continued perfornance
whi | e i ndependent investigators believe this continued performance invol ves
continued false clainms, so that the contractor seens forced to choose between
further False Clains Act liability [and] breach of contract.

[ Plrosecution should not be pernmitted where a contractor is not free to
term nate a contract or otherw se cease making false clains.”).
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but HUD continued to use their managenent services for several
months after it had foreclosed. HUD nmust not have considered the
owners’ services as reprehensible then as it does now. Mbreover,
the owners indisputably applied all of their HUD subsidies and
tenant rents to service and nmaintain the apartnents and the
associ ated nortgage after fiscal year 1993. The governnent has
never asserted any di shonest conduct by the owners. Apparently,
HUD s subsidies were too low to cover the project’s costs. Only
by using their imagination -- wholly outside the record -- can
the majority attri bute deceptive conduct to these owners or
victim zation to a governnent agency that was either under-funded
or unwilling to support the project properly. | do not suggest
that these circunstances justify estoppel against the governnent.
They do, however, counsel extrene care in applying the powerful
punitive weapon of civil FCA liability.
I11. What is “decent, safe and sanitary” housing?

While refusing to rule on the dispositive issue, not
deci ded by the district court, whether the governing HUD
regul ations are so inpreci se concerning “decent, safe and
sanitary housing” that they cannot provide the basis for an FCA

claim“ the majority here offers at least a ray of hope to the

43 There is no applicable regulatory definition of decent, safe and

sanitary housing. The governnent has cited a regulation pertaining to a

di fferent HUD program see Southland Mynt. Corp., 95 F.Supp.2d at 635 n.7
(citing, inter alia, 24 CF. R 8 886.113), cited in Majority Opinion at __,
but the najority opinion correctly recognizes its inutility.
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owners. The majority posits that while this housing standard is
subject to differing interpretations, the owners escape civil FCA
violations if their interpretation of the standard was not
unreasonable. Further, the majority do not preclude the
possibility of a grant of sunmmary judgnment on this issue on
remand.

My difference with the majority opinion is narrow. In
assessi ng the neaning of the “decent, safe and sanitary”
standard, | would not focus on the nunber of tines the owners
certified the apartnents as, and HUD paid their vouchers for,
“decent, safe and sanitary” housing; such evidence is
tautol ogical. Instead, the inspection records and HUD s failure
ever to informthe owners that they violated the “decent, safe
and sanitary” standard seemfar nore probative. HUD s periodic
housi ng i nspection reports rated the apartnents as nerely “bel ow
average” rather than “unsatisfactory” throughout the period
covered by this suit until Novenber 1996. Further, the
nortgagee’s reports found the apartnents “satisfactory” until
April 1997, given the high-crine neighborhood in which they were
| ocated and “the lack of funds.” HUD did not place the
apartnents on its list of “troubled” properties until Novenber
1997. If the crux of this issue is whether the appellees’
interpretation of the standard is reasonable, how can a fact

i ssue exi st when HUD never told the owners during the period for
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whi ch HUD now sues that the apartnents violated the standard?
While | concede that wholly unreasonabl e and sel f-serving
interpretations of regulatory or contract provisions mght run
afoul of the civil FCA private parties should not be exposed to
liability when the m ni mum standard consi sts of adjectives whose
meaning is fairly debatable. Laners, 168 F.3d at 1018
(“inmprecise statenents or differences in interpretation grow ng
out of a disputed |l egal question are . . . not fal se under the
FCA’) (citing Hagood, 81 F.3d at 1477-78).

I V. Concl usi on.

For the reasons stated above, | would affirmthe
summary judgnent granted by the district court. The mgjority
decision is unfortunate for the owners, although |I believe they
have a conpelling case to present at trial. It is even nore
unfortunate for future governnment contractors or beneficiaries
who nust reckon with the threat of punitive sanctions for breach
of vague provisions in conplex regulatory schenes; for non-
material certifications of conpliance; and for “false clains” the
gover nnent knowi ngly (and non-col |l usively) paid.

| respectfully DI SSENT.
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