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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51328

In The Matter OF: WLLIAML. MLLER

Debt or .
GAI NES WEST, Chapter 7 Trustee,
Appel | ant,
vVer sus
BALFOUR BEATTY CONSTRUCTI ON, | NC.; BALFOUR BEATTY, | NC.,
Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

April 24, 2002

Before JONES and DeMOSS, Circuit Judges, and FELDVAN, District
Judge: ”

EDITH H JONES, G rcuit Judge:
The issue in this case is whether a corporate officer is
entitled to indemification under Delaware | aw for acts commtted

for his own benefit before he was enployed by the corporation.

District Judge of the Eastern District of Louisisna, sitting by
desi gnati on.



Affirm ng the decisions of the bankruptcy and district courts in
the narrow circunstances presented, we hold that he is not so
entitled, because he was not sued “by reason of the fact” that he
was a officer of the potential indemmitor. See Del. Code Ann. tit.
8, § 145(a).

Thi s case has been appeal ed by the Trustee of the estate
of Wlliam L. MIller, who sought bankruptcy relief after being
pursued to judgnent by his fornmer enployer for m sappropriation of
proprietary information or inproper use of trade secrets. Mller
had worked for Abrans, Inc., a large Texas road construction
contractor, unhappily for several years. He plotted his escape
over a period of tinme, finally deciding to attract another major
construction conpany, Balfour Beatty,! into the Texas market with
himas its |eader. Wile negotiating with Balfour Beatty in the
autumm of 1993, and still an enpl oyee of Abrans, M Il er took three
boxes of Abranms docunents and apparently used them to persuade
Bal four Beatty of the attractiveness of conpeting in Texas. Mller
then junped ship to becone Bal four Beatty’'s chief operating officer
in Texas in February 1994.

Abranms imrediately retaliated with a |awsuit against

MIler and Balfour Beatty. In the state trial court, Abrans
achi eved a judgnent for $1 m|lion against MIler individually, but
1 This opinion will refer to Balfour Beatty as shorthand for both

cor por at e def endants.



the jury did not accept Abrans’s clains that Balfour Beatty
actually conspired with, participated in or profited fromMIller’s
actions.

M I | er sought Chapter 7 bankruptcy relief to avoid paying
t he Abrans judgnent, and Abrans then sued for non-di schargeability
of the debt. The bankruptcy court entered judgnent against Ml ler.
The Fifth Grcuit, however, disagreeing with both the bankruptcy
court and district court in its appellate capacity, reversed one
ground of liability but remanded with respect to another ground.

See MIller v. J.D. Abrans, Inc., 156 F.3d 598 (5th Gr. 1998).

Before trial on the remand to bankruptcy court, MIller settled with
Abrans for only $75, 000.

Abranms did not give up. It continued to press the | ong-
simrering i ssue of Bal four Beatty’'s obligation to indemify MIler
for the Abrans judgnent wunder conpany bylaws and Del anare
corporation law. As aresult, MIller’s Chapter 7 Trustee denmanded
indemmification be paid to Mller’s estate, pronpting an adversary
proceedi ng by Bal four Beatty against MIler, the Trustee and Abrans
for declaratory relief against indemification. The Trustee
counterclainmed in favor of indemification.

“And now continues the saga”, Bankruptcy Judge Frank
Monroe wote, indicating his frustration with six years of costly
and vindictive litigation by both parties. In acarefully detailed
opinion after trial, the court found, anong other things, that
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MIller returned the docunents to Abrans when asked, and it was
undi sputed that MIler never affirmatively used Abrans docunents
whil e an enpl oyee of Balfour Beatty at all, nuch less to conpete
unfairly against his fornmer enployer. The bankruptcy court also
found that nost of MIller’s actions concerning Abrans docunents
were taken before M|l er was enpl oyed by Bal four Beatty. The court
concluded that “M 1l er was sued predom nately because of activity
he undertook to obtain enploynent, which was for his own personal
benefit and not in furtherance of [Balfour Beatty’ s] policies or
obj ectives.” Consequently, MIller’s conduct did not fall within
the scope of any corporate duties and responsibilities for which
Bal four Beatty is required to indemify Ml ler

The district court affirnmed the judgnent, and the Trustee
has appeal ed.

DI SCUSSI ON

I n the absence of any express i ndemmi ty agreenent between
M Il er and Bal four Beatty, the Trustee’s right to recover turns on
the Conmpany’s bylaws, which adopt Delaware corporation |aw
Article VIl of the corporate byl aws provides:

To the extent permtted by 8§ 145 of the Ceneral
Corporation Law of the State of Delaware . . . [Balfour

Beatty] shall indemify any person who was or is a party
to any threatened, pending or conpleted action,

2 In appeal s from bankruptcy court, we review conclusions of |aw de

novo and findings of fact for clear error. WMatter of El Paso Refining, L.P., 171
F.3d 249, 253 (5th Gir. 1999).




suit or proceeding . . . by reason of the fact that he is
or was a director, officer, enployee or agent of the
cor porati on.

The pertinent portion of the Del aware General Corporation
Law provi des:
(a) A corporation may indemify any person who was or

is a party or is threatened to be made a party to
any threatened, pending or conpleted action, suit

or proceeding . . . by reason of the fact that he
is or was a director, officer, enployee or agent of
the corporation . . . if he acted in good faith and

in a manner he reasonably believed to be in or not

opposed to the best interest of the corporation .

: The termnation of any action, suit or

proceedi ng by j udgnent , or der, settl enent,

conviction, or upon a plea of nolo contendere or

its equivalent, shall not, of itself, create a

presunption that the person did not act in good

faith and in a manner which he reasonably believed

to be in or not opposed to the best interest of the

corporation
Del aware Code Ann. tit. 8, §8 145(a). Read together, these
provisions require Balfour Beatty to indemify Mller if he was
sued “by reason of the fact” that he is an officer and enpl oyee of
the corporation, and if MIler “acted in good faith and i n a manner
he reasonably believed to be in or not opposed” to Bal four Beatty’s
best interests. It will be unnecessary to reach the good faith
prong of this test, since we conclude, |ike the bankruptcy and
district courts, that MIler was not sued “by reason of the fact”
that he was an officer and enpl oyee of Balfour Beatty.

Thirty-five years after its revision, this

indemmification provision of Delaware |law has seldom been



interpreted in court. The |ack of casel aw may seemdetrinental to
anal ysis of a close case, but on the other hand, it suggests that
the law has admrably fulfilled the purpose of guiding public
conduct without need to resort to the courts. |In any event, the
avai |l abl e deci sions establish a clear framework for anal ysis. They
proceed fromthe proposition that Delaware intended to encourage
capabl e people to serve as corporate enployees, officers and
directors by permtting corporations to shield themfromliability
for their official activities. Indemification also ensures that
corporate officials wll and can defend thenselves against

unjustified suits and clainms. VonFeldt v. Stifel Fin. Corp., 714

A 2d 79, 87 (Del. 1998). The cases thus broadly interpret *“by
reason of the fact” to require no nore than a nexus between the
corporate officers’ or directors’ official activity and the matter

for which indemification is sought. See Wtco Corp. v. Beekhuis,

38 F.3d 682, 693 (3d Cr. 1994); Heffernan v. Pacific Dunlop GVB

Corp., 965 F.2d 369, 374 (7th Gr. 1992). Further, whether a nexus
exists is a question of fact to be determned by the trial court
considering all the «circunstances surrounding the proposed

i ndemmi fi cati on. See Heffernan, supra; Plate v. Sun-Di anond

Gowers of California, 225 Cal. App. 3d 1115, 1124 (Cal. App. 1990)

(interpreting “by reason of” |anguage in California Corporations

Code i ndemni fication provision).



The parties agree on these general principles, but the
Trustee asserts that Mller’'s status as a corporate officer,
together with Abrans’s notivation to sue hi mbecause he had j unped
ship to work for a conpetitor, is sufficient to establish the
requi site nexus as a matter of law. The Trustee contends, in other
words, that Balfour Beatty’'s indemity obligation covers any
i ndi vidual “who i s sued because he i s an enpl oyee - but not because
of his actions as an enployee.” W reject this position. Thereis
no casel aw support for interpreting “by reason of the fact” to
allow indemification for the nere status of being a corporate
officer, director, enployee or agent; indeed, the | anguage seens to
demand a causal connection.?

The Trustee also fears that if he does not prevail,
corporations will be wunable to offer indemification against
claimed m sappropriation of trade secrets or violation of non-
conpete clauses as an inducenent to enployees they wish to hire
from a conpetitor. Li kewi se, enployers would not be able to
indemmify their new recruits against suits fromvindictive forner

enpl oyers.

3 The decisionin Essential Enterprises Corp. v. Automatic Steel Prod.,
Inc., 164 A 2d 437 (Del. Ch. 1960), is not to the contrary. Wile that decision
interprets “by reason of” in an earlier corporate indemification statute to
apply “solely because of the offices [the directors who were sued] held,” 164
A 2d at 441, the | awsuit sought to oust those who were then serving as directors.
Ther e was no question of a nexus between their current official positions and the
lawsuit’s all egations.




These concerns, while not insubstantial, are not realized
in the case before us. The right to corporate indemification is
necessarily judged case-by-case. Even the Trustee agrees that
“conduct that occurs prior to enploynent cannot, by definition, be
related to an enpl oyee’s corporate duties and therefore cannot be

a basis for indemity.” Trustee’'s brief at 25. See Sorensen v.

The Overland Corp., 242 F.2d 70 (3d Cr. 1957) (no indemification

for suit arising out of enploynent contract that plaintiff
negoti ated with conpany before he becane an officer or director).

Yet that is exactly the finding that the bankruptcy court
made and the district court affirmed: MIller was sued in his
personal, not official, capacity for actions before he was enpl oyed
by Bal four Beatty that benefitted only hinself. There is abundant
support for this finding in the record. Abranms’s state court
petition did not sue MIller in his capacity as an officer or
enpl oyee of Bal four Beatty. |Indeed, very little of the conplaint
alleged facts occurring after MIller was enployed by Balfour
Beatty. The petition alleged various causes of action against
M Il er and Bal four Beatty, but only the clains for MIler’s breach
of fiduciary duty toward Abrans, m sappropriation of Abrans’s
proprietary information and trade secrets, and civil conspiracy
were submtted to the jury. On each count, the jury was instructed
that Bal four Beatty was |iable for the acts of its enployees or
agents. The jury verdi ct exonerated Bal four Beatty and rejected the
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fiduciary duty breach and civil conspiracy clains, but they held
MIler personally |iable because he “m sappropriated proprietary
informati on or made an i nproper use of trade secrets belonging to
Abranms.” The bankruptcy court, finding MIler a credible wtness,
accepted MIller’s wuncontradicted explanation in his testinony
before the bankruptcy court that he had taken three sets of
docunents. He used two sets solely for the purpose of getting a
job with Bal four, and the other set renmai ned boxed up when he |eft
Abranms but was never used after he becane enployed with Bal four.
He returned the docunents to Abrans when asked.

The nost likely inferences from these facts and
circunstances are that (a) Abrans sued Mller primarily for
MIler’s individual actions; (b) MIler was held |iable for actions
that he took for his personal benefit before he was enpl oyed by
Bal four; (c) Balfour did not participate in or profit fromthose
actions. In sum MIller was not sued “by reason of the fact” that
he was enployed by Balfour.* The Trustee has not proved these
findings to be clearly erroneous.

This is not a case in which the gravanen of the conpl ai nt

was against MIller’s conduct as an officer or enpl oyee of Balfour.

Conpare Heffernan, 965 F. 2d at 373, 374 (“the gravanen of Pacific’s

conplaint is that Heffernan, at least in part because he was a

4 That Bal four defended both itself and MIler jointly does not bear

on the propriety of indemification.



director . . . either knew or should have known that [the
conpani es] may be subject to environnental and other liabilities .
7). I nstead, we hold that no nexus existed because, as the
state court judgnent revealed, the lawsuit related to conduct that
occurred when M|l er was not enpl oyed by the i ndemni fyi ng conpany,
and Mller’s personal notives, rather than Balfour Beatty's
corporate functions, were the primary reason for the conduct giving
rise tothe lawsuit. The scope of corporate indemification under
Del aware | aw, while justly broad, cannot cover i ndividual conduct
by a person that is wholly outside and indeed prior to his
cor porate enpl oynent.
The Trustee argued as a fallback position that Balfour
Beatty nust indemify MIller for the Abrans | awsuit under a theory
of estoppel. This theory would apply to corporate i ndemmification
the concept frominsurance | aw that when the insurer defends its
insured without a reservation of rights, it is later estopped to

deny cover age. See e.qg., Farners Texas County Ins. Co. .

Wl kenson, 601 S.W2d 520, 521-22 (Tex. App. 1980). The Trustee
cites no cases suggesting that the reservation of rights theory in
i nsurance | aw should be transferred to corporate indemification

| aw. Under Erie RR Co. v. Tonmpkins, 304 U S. 64, 58 S.Ct. 817

(1938), there is no basis for us to hold, much | ess “guess,” that
Del aware would so interpret its corporate indemification
provision. This point is nmeritless.
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For the foregoing reasons, the judgnents of the
bankruptcy and district courts denying relief to the Trustee are

AFF| RMED.
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