IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51241

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

GARY M GREEN,
al so known as Gary Macklyn G een,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Novenber 9, 2001

Bef ore REAVLEY, H G3 NBOTHAM and PARKER, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Gary M Green appeals his conviction following ajury trial on
a charge of felon in possession of firearnms in violation of 18
US C 88 922(g)(1) and 924(a)(2). Wiile in custody, Geen
responded to Mranda warnings wth unanbi guous requests for his
| awyer. | nvestigators nonethel ess then asked Green to open the
conbi nation | ock of a gun safe and |ocate other stored guns in his
hone. W find that Geen's conpliance was testinonial evidence

obtained in violation of Geen's Fifth Anendnent right to counsel



and its adm ssion at trial requires that we reverse his conviction
and remand for a new trial.
| .

Gary M Green was convicted in the Western District of Texas
in 1988 of conspiracy to possess nmultiple unregi stered nachi ne guns
in violation of 26 U S.C. 8§ 5861(d) and 18 U.S.C. § 371. On
February 25, 2000, based on a tip froma first-tinme confidentia
informant and foll ow up investigation and surveillance, Agent Jim
Bri gance of the Bureau of Al cohol, Tobacco, and Firearns obtained
a search warrant authorizing a search of Geen's person, his
residence at 117 Royal Oaks Street, Kerrville, Texas, and his green
1999 Ford F-250 pick-up truck for evidence of Green's possessi on of
firearnms in violation of 18 U S.C. §8 922(9g)(1).

Agent Brigance oversaw the execution of the search warrant on
February 29, 2000. He was assisted by six ATF agents and several

officers from the Texas Attorney Ceneral’s Ofice and the Kerr

County Sheriff’'s Ofice. The agents detained Geen at the
Kerrville Post Ofice. Responding to a Mranda warning, Geen
asked to contact his lawer. The agents did not allow Geen to

call his lawer at that tinme, but searched G een and his truck.
The agents then placed himin a patrol car and transported himto
hi s residence.

Agent Brigance waited at Green’s residence for G een and the

agents. Upon arriving, Agent Larry Swi sher told Brigance that



Green had been advised of his Mranda rights and that he asked to
speak to a |l awer. Agent Brigance then identified hinself to G een
and told him about the search warrant. Green was given anot her
M randa warning and again responded that he wanted to call his
| awer. Agent Brigance told Geen that he could do that |ater.
Agent Brigance testified at the suppression hearing that G een was
not free to |l eave at any point after he was approached at the post
of fice.

As the search of the residence began, Geen told Agent
Brigance that no one else was hone. Agent Brigance asked G een
whet her there were any weapons in the house or any public safety
hazards that could harm anyone, and Green replied that there were
several firearns. Following a security sweep of the residence,
Agent Brigance asked Green to point out the firearnms. G een took
Agent Brigance to a bedroom cl oset which contained a | ocked netal
bri ef case. At  Agent Brigance's request, Geen unlocked the

conbi nation lock on the briefcase. Three firearns were recovered

from the briefcase: a Taurus nine-mllinmeter handgun, a Fabrica
Mlitar de Armas Portatiles nine-mllinmeter handgun, and a Sig
Sauer .45-cal i ber handgun, all | ater charged in G een's indictnent.

Green then told Agent Brigance that there was a shotgun in a gun
safe in another room G een and Agent Brigance entered that room
where G een opened the conbination |ock on the safe. The safe

contained a Wnchester twelve-gauge shotgun, also charged in



Green's indictnent. At the suppression hearing, Agent Brigance
admtted that Geen was not free to leave at this point but
mai nt ai ned that Green had not yet been "arrested.”

On April 5, 2000, Green was indicted on a charge of felon in
possession of firearns in violation of 18 U S.C. 88 922(g)(1) and
924(a)(2). Geen filed a pretrial notion seeking an order
suppressing the evidence obtained during the execution of the
search warrant and the statenents and testinonial acts elicited
from him during the search in violation of his Fifth Amendnent
right to counsel. Following a pretrial suppression hearing, the
district court granted the notion to suppress any oral statenents
made by Green during the execution of the search warrant. The
court found that Geen had clearly asked for a | awyer and that he
was not free to |l eave. The court also stated, “This does not apply
to the guns or the narcotics found by search warrant, that’s
sonething el se.” The court therefore did not suppress the physi cal
evi dence obtai ned during the execution of the search warrant.

Defense counsel filed an in limne notion seeking an order
excl udi ng the adm ssion of evidence regarding Geen’s opening the
| ocked briefcase and safe and disclosing their |ocations. The
district court reserved ruling on the notion and asked counsel to
approach the bench before any inquiry about those events at trial.

Bef ore Agent Brigance took the stand in the governnent's case-

i n-chi ef, defense counsel reurged his objection to the adm ssion of



evidence of Green’s conduct in unlocking the briefcase and safe.
The governnent argued that defense counsel had left a false
inpression with the jury by asserting during his opening statenent
that there was no evidence that G een had entered the cl oset where
the firearns were found, when Geen had the conmbination to the
briefcase in the closet. The district court overruled defense
counsel's objection and allowed the governnent to introduce the
evi dence.

Agent Brigance then testified that, during the search of
Green’ s residence, a Wnchester shotgun was found in a gun safe in
t he corner of one room that G een knew the conbination to the safe
by nmenory, and that Geen opened the safe’s conbination | ock
Agent Brigance also testified that several firearns were found in
a netal briefcase, that the briefcase was |locked with a dial
conbi nation | ock, and that G een opened the |lock for him

The government nmade substantial use of this evidence. During
the governnent's closing, Assistant United States Attorney Joey
Contreras argued:

And what else did you hear? WlIl, there was a safe
there, a gun safe. Entry couldn't be nade into that
safe, but for one person who knew the conbinati on to that
safe. Who was that person? The defendant, the convicted
felon, Gary G een.

It doesn't stop there. W have three other
firearns. Where are they? They are in a |ocked
briefcase. How are they able to get into that briefcase?

Only one person had--opens that briefcase, has the

conbi nation, that is the defendant, convicted felon Gary
G een.



Assi st ant

The bottomline is, those guns were in his house,
his safe, the briefcase to which he had the conbi nati on

governnent's rebuttal argunent:

And he is saying that because he wants you to think Gary
Green didn't have knowl edge that the firearns were in the
house. Ladies and gentlenen, that's absurd.

There were thousands of rounds of anmmunition
scattered through the house. Gary G een opened t he safe,
the gun safe in the video room where the shotgun was
| ocated. And Gary Green opened the case in the cl oset of
the spare bedroom his father's old bedroom where the
ot her guns were |l ocated. It is absurd--absurd to suggest
that Gary Geen didn't know there were guns in that
house.

It is undisputed in this case, and the evidence is
clear, that this defendant had the ability to exercise
dom ni on over those guns. He had the conbination to the
safe. The guns were in his house. Nobody ever disputed
that this was his house. He had lived in that house for
20 years, first with his father and then with a string of
ot her peopl e. But it was his house. And he had that
conbi nation. He had the power, the ability, to exercise
control over those firearns.

Ladi es and gentlenen, this is a sinple case. The
ATF agents got a search warrant to | ook for firearns at
117 Royal QGak. And they went out there on February 29th,
and they went into the house, and they found firearns.
They found four of them three in a |ocked briefcase,
whi ch the defendant opened, one in a | ocked safe, which
t he def endant opened.

United States Attorney Karen Norris then argued in the

On August 23, 2000, the jury found Green guilty. G een was

sentenced to 18 nonths inprisonnent and three years supervised

r el ease.

Green has tinely appeal ed his conviction.

In review ng the denial of the defendant's notion to suppress,

we reviewthe district court's factual findings for clear error and



its legal conclusions de novo.! "W viewthe evidence in the |ight
nost favorable to the party that prevailed in the district court."?
When reviewing the district court's denial of the defendant's
nmotion to suppress, we may consider the evidence admtted at both
t he suppression hearing and the trial.?
A

Green argues that the district court erred in denying his
nmotion to suppress evidence of his disclosure of the |ocation of
two |ocked cases containing firearms and his unlocking the
conbi nation | ocks on these cases after he had been given a M randa
war ni ng and had repeatedly requested counsel. W agree.

"The Fifth Anendnent right to counsel arises when, as here, an
i ndi vidual is subject to custodial interrogation."* The governnent
does not dispute that G een was in custody when he identified the
bri efcase and safe and unlocked the conbination |ocks on each,
after having been transported by ATF agents to his residence and

| ed around in the execution of the search warrant.® The gover nnent

1 United States v. Jacquinot, 258 F.3d 423, 427 (5th Cr.
2001) .

2 United States v. Hunt, 253 F.3d 227, 230 (5th Gr. 2001).

3 United States v. Jones, 239 F.3d 716, 718 (5th Gr.), cert.
denied, 122 S. . 142 (2001)

4 United States v. Cruz, 22 F.3d 96, 98 n.7 (5th Gr. 1994).

5> See United States v. CGonzales, 121 F.3d 928, 939 n.6 (5th
Cr. 1997) (discussing the "custodial" requirenent).
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al so does not dispute, although it does not explicitly concede the
point, that the ATF agents' actions in taking Geen to his
residence and telling himto assist the agents in executing the
search warrant and show them any firearns in the residence was
interrogation likely toelicit anincrimnating response.® Geen's
actions in disclosing that there were firearns in the residence,
show ng the agents where the firearns were | ocated, and openi ng t he
bri efcase and safe were all nade in response to queries from ATF
agents after he had invoked his right to counsel. This was
custodi al interrogation.

Once a suspect who is in custody has been infornmed of his
right to counsel through a Mranda warning and has requested
counsel, law enforcenent officers may not further question the
suspect, and, absent his know ng and vol untary wai ver of his right
to counsel, any statenents or testinonial acts elicited by |aw
enforcenent officers are inadm ssible.” The governnment nakes no
argunent that Geen did not clearly and unanbi guously invoke his

right to counsel, because he did, or that he waived his right to

6 See United States v. Daughenbaugh, 49 F.3d 171, 174 (5th
Cir. 1995) (discussing the "interrogation" requirenent); United
States v. Dougall, 919 F.2d 932, 935 (5th Gr. 1990) (sane).

" See Edwards v. Arizona, 451 U.S. 477, 484-85 (1981); Muniz
v. Johnson, 132 F.3d 214, 218 (5th Cr. 1998); United States v.
Broussard, 80 F.3d 1025, 1035 (5th G r. 1996); Bradford v. Witl ey,
953 F.2d 1008, 1010 (5th Cr. 1992).

8



counsel or voluntarily initiated conmunication with the ATF agents,
because he did not.?

On appeal, the governnent nentions its argunent nade before
the district court that, although Geen's oral statenents may have
been elicited during custodial interrogation in violation of his
Fifth Amendnment right to counsel, Geen's acts of opening the
conbi nation | ocks were non-testinonial. This argunent is wthout
merit. Suprene Court precedent forecloses any argunent that
Green's directing the agents to the two cases containing firearns
and opening the conbination | ocks were not testinonial acts.

In Doe v. United States,® the majority inplicitly held that

this precise behavior was testinonial comunication so expressing

8 See United States v. Posada-Ri os, 158 F.3d 832, 867 (5th
Cir. 1998) (holding that the right to counsel must be unanbi guously
i nvoked by a suspect); Miniz, 132 F.3d at 218 (holding that a
suspect is not subject to further interrogation by | aw enforcenent
officers until counsel has been nade available to himunless the
suspect hinself initiates further comunication, exchanges, or
conversations with the officers); Bradford, 953 F.2d at 1010
(holding that a valid waiver of the Fifth Amendnent right to
counsel cannot be established by showing only that the suspect
responded to further lawenforcenent-initiated interrogation even
if he had been advised of his rights); Davis v. Puckett, 857 F.2d
1035, 1037 (5th Gr. 1988) (holding that, after a suspect invoked
his right to counsel, subsequent statenents are admssible only if
the suspect initiated further discussion with the police and
knowi ngly and intelligently waived the right he had invoked).

9 487 U.S. 201 (1988).



the defendant's mnd as to constitute conpelled self-incrimnatory
statenents.® There is no serious question but that Green's actions
in disclosing the | ocations and opening the conbination |ocks of
the cases containing firearns were testinonial and communi cative in
nature. ! These conpelled acts disclosed Geen's know edge of the
presence of firearns in these cases and of the neans of opening
t hese cases. !> The ATF agents elicited these testinobnial acts in
violation of Geen's Fifth Anendnent right to counsel, and their
adm ssion at trial was reversible error.
B

The governnent argues that any violation of Geen's rights

under the rule established in Edwards v. Arizona'* was either

invited error or harnl ess constitutional error. The doctrine of

10 1d. at 210 n. 9 (naki ng a conpari son bet ween bei ng conpel | ed
to surrender a key to a strongbox containing incrimnating
docunents, which would not be a testinonial act, and being
conpelled to reveal the conbination to a wall safe, which would be
a testinonial act).

11 See Penn. v. Miniz, 496 U.S. 582, 594-95 (1990); see also
Schnerber v. Cal., 384 U S. 757, 761-65 (1966) (discussing the
meani ng of "testinonial" and "conmuni cative" for purposes of Fifth
Amendnent protections); United States v. Brown, 920 F. 2d 1212, 1215
(5th Gr. 1991) (listing applications of the rule that the Fifth
Amendnent applies only to evidence that 1is testinonial and
communi cative in nature, and not to evidence that is denonstrati ve,
physical, or real).

12 See Muniz, 496 U.S. at 595 n.9 (noting that "nonverba
conduct contains a testinonial conponent whenever the conduct
reflects the actor's comrunication of his thoughts to another").

13451 U. S. 477 (1981).
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invited error provides that "when injection of inadmssible
evidence is attributable to the actions of the defense, the defense
cannot |ater object to such 'invited error.'" Under this
doctrine, a defendant cannot conplain on appeal of alleged errors
whi ch he invited or induced, especially where the def endant nay not
have been prejudiced by the error.™® W "will not reverse on the
basis of invited error, absent nmanifest injustice."®

The governnment argues that G een opened the door to adm ssion
of the evidence of his disclosing the |location of the firearns and
openi ng the conbi nation | ocks on the cases containing the firearns
when, during his opening statenent, defense counsel argued that the
governnent had no evidence that Geen "ever entered the closet
where the guns were found" or "did anything, other than live in
t hat house." The governnent contends that, if Geen knew the
conbi nation to the briefcase, which was found in the closet, it is
reasonable to infer that Geen had been in the closet, had opened
the briefcase, and knew about the firearns. The governnent al so
argues that the assertion in defense counsel's opening statenent

that the governnent had no evidence that Geen did anything other

4 United States v. Rayner, 876 F.2d 383, 388 (5th Cir. 1989).
15 ]d.

1 United States v. Pankhurst, 118 F.3d 345, 359 (5th Cr.
1997); see also United States v. Lemaire, 712 F.2d 944, 949 (5th
Cr. 1983) ("[Invited error] would renove the matter from being
error requiring reversal, unless the error was so patent as to have
seriously jeopardized the rights of the appellant.").

11



than live in the residence was countered by the reasonable
i nferences that, because G een knew of the conbinations to the
| ocks on the briefcase and safe, he knew of the firearns.

This argunent would have no purchase if defense counsel had
explicitly wused the wrd "admssible" in stating that the
governnent had no evidence, an argunent that no conpetent counse
woul d nake. Such a statenent aside, the contention is that,
because defense counsel chall enged whet her the governnent had any
evi dence, the door was opened to evidence obtained in violation of
Geen's Fifth Amendnent right to counsel. This argunent | acks
record support, and we reject it.

It is the adm ssion of inproper evidence, not just argunents,
of which G een conplains,! and here the evidence was not admtted
for inpeachnment purposes only, but rather as evidence of Geen's
guilt in the governnment's case-in-chief.® NMbreover, this is not
a case where defense counsel opened the door by questioning the

def endant on a subject relating to i nadm ssible evidence.®

7 Conpare United States v. Rodrigo, 934 F.2d 595, 597-98 (5th
CGr. 1991).

18 Conpare United States v. Gubbs, 776 F.2d 1281, 1286-87
(5th Gir. 1985).

19 See Rayner, 876 F.2d at 388 (finding invited error where
defense counsel first inquired on direct examnation about
statenents nmade by the defendant to his psychol ogi st, after which
the prosecutor asked two questions on the subject which went
| argel y unanswered and the prosecutor did not touch on the subject
again); United States v. Meneses-Davila, 580 F.2d 888, 895 & n. 14
(5th CGr. 1978) (finding invited error where defense counsel first

12



The government's reliance on United States v. Casto® is
m spl aced. In Casto, defense counsel suggested in his opening
statenent that he mght attack the credibility of a governnent
witness if she were put on the stand.?® W held that it was
perm ssi bl e for the governnent to anti ci pate the cross-exam nati on,
noting that the wtness's guilty plea did not inplicate the
def endant or confirmor deny his guilt.? Here, Green's testinonial
conduct inplicated his guilt, as evidenced by the governnent's use
of the evidence.

We find nore help in our decisionin United States v. Acosta. 2
In Acosta, defense counsel announced in his defense opening
statenent that he would put the defendant on the stand and that "'|
want to give the U S. Attorney an opportunity to delve into his
background and to present to you anything that they may like to

present to you that would reflect adversely upon him'"?* The

district court allowed the prosecutor to admt a renote prior

elicited evidence regarding otherw se inadm ssible post-arrest
silence); United States v. Doran, 564 F.2d 1176, 1177 (5th Cr.
1977) (finding invited error where defense counsel first elicited
evi dence regardi ng ot herw se inadm ssible plea negotiations).

20 889 F.2d 562 (5th Cir. 1989).

2L 1d. at 567.

2 |d. at 567-68.

2 763 F.2d 671 (5th Cr. 1985).

24 |d. at 694 n. 28.

13



convi ction over defense counsel's objection under Federal Rule of
Evi dence 609(b) because the district court held that the word
"anything" in the defense opening statenent constituted "a waiver
of [the defendant's] right to object to potentially inadm ssible
evidence or otherwi se suspended the operation of the rules of
evi dence. " ?° The trial court explained, using reasoning very
simlar to that underpinning the governnent's argunent here:

"Because | think when counsel invites the Governnent to

bring up anything, uses the word anything, | think they

have the right to do it. | think you are not being fair

wth the jury when you tell themthat you are going to

let the Governnent go into anything and that you are

really not, counsel. If you had qualified it, said

anything that the laww |l allowhimto do. But thereis

no qualification, they just think M. Arney had been

teachi ng Sunday School all his life, and that is not

quite correct."?5
W rejected this reasoning, noting that "the use of the word
"anything' by counsel during opening argunent did not bar [the
def endant] fromobjecting to the adm ssion of his renote conviction
and [the defendant] did effectively object when the governnent
notified the court that it would seek to elicit this evidence on
cross-exani nation."?

Simlarly, Geen did not open the door to the adm ssion of

i nadm ssi bl e evidence against him and did not create a false

i npression by chal |l engi ng whet her the governnent had any evi dence

2% 1d. at 694.
2% ] d.
2 1d. (footnote omtted).

14



to satisfy the know ng possessi on el enent of the section 922(g) (1)
charge against him Al t hough the governnent points to defense
counsel's statenents in his opening regarding whether the

gover nnent had "any evi dence," these statenents nust be read within
the context of the entire opening. Defense counsel prefaced his
statenents no less than ten tines by the usual qualifying | anguage
of opening statenents that he believed or suspected "the evidence

is going to show," or that he thought "there's going to be

evi dence" of, various facts. He also concluded his opening
statenent by saying that "[t]hat's the case that | think the
governnment is going to bring to you." And the governnent nade no
conplaint at the tinme about the argunent. It remained silent until

later inthe trial when it decided it wanted to elicit the di sputed
evi dence.

In the context of defense counsel's opening statenent, fairly
read, "any evidence" neans "any adm ssible evidence." At the tine
of the opening statenent, the district court had suppressed G een's
oral statenments elicited after his rejected request for counsel and
reserved ruling on the requested exclusion of Geen's testinonial
acts in disclosing the location of the firearns in the | ocked cases
and opening the | ocks on those cases. Although the district court
therefore had not yet ruled whether the testinonial conduct was
adm ssi bl e, defense counsel's statenent that the governnent did not

have any evi dence show ng know ng possession did not, by itself,

15



render inconpetent evidence adm ssible. The inescapable fact is
that the governnent would not have had this evidence had the in
i mne objection been properly sustained at trial. The argunent in
t he defense cl osing would then have been that "the governnent has

brought you no evidence that . . ." or "there was no evidence in

the record . or "the governnent has no evidence that

By challenging whether the governnent had any adm ssible
evidence of his guilty knowl edge Green did not automatically nake
adm ssi ble any facts, conduct, or statenents that the district
court had not yet explicitly ruled inadm ssible. To hold otherw se
woul d stretch the doctrine of invited error too far.

C.

The governnment argues that, if the error was not invited, the
error was neverthel ess harnl ess because the evidence of Geen's
guilt was overwhelmng even wthout the questioned evidence of
Green's disclosing the location of, and opening the conbination
| ocks on, the briefcase and safe containing the firearns. The
erroneous adm ssion of evidence of testinonial acts elicited in
violation of a suspect's Fifth Anmendnent right to counsel is
subject to the doctrine of harnl ess constitutional error.?8

Under a harm ess constitutional error analysis, we nmust review

the record to determ ne whether the error was harn ess beyond a

28 Goodwi n v. Johnson, 132 F.3d 162, 181 (5th Cir. 1997).
16



reasonabl e doubt.?® "An error is harmess only if we can determn ne
beyond a reasonable doubt that the inproper testinony did not
contribute to the jury's verdict."3 W nust consider what effect
the error had upon the guilty verdict in the instant case, not the
effect the constitutional error m ght generally be expected to have
upon a hypothetical reasonable jury.3* The question is whether the
evidence prejudicially contributed to the conviction,3 i.e.,
whet her, looking to the basis on which this jury rested its
verdict, the verdict rendered was surely unattributable to the
constitutional error.?

We have noted that a consideration relevant to whether a
guilty verdict was "surely unattributable" to the constitutiona
error is the degree of inportance placed on the erroneously
adm tted evidence by the prosecution in presenting and arguing its
case to the jury, such that "[t]he enphasis, or lack thereof,
placed on the [evidence] by the prosecution can affect the

perception of that [evidence] by the jurors."3 As Geen

2 See United States v. Mreno, 185 F.3d 465, 472 (5th Cr.
1999) .

3 |d. at 475.
3. United States v. Lage, 183 F.3d 374, 388 (5th Cir. 1999).
32 United States v. Nutall, 180 F.3d 182, 188 (5th GCir. 1999).
3% United States v. Wal ker, 148 F. 3d 518, 526 (5th Cir. 1998).
3 1d. at 527.
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persuasively argues, the erroneously admtted evidence was
inportant in the governnment's proof of Green's know ng possession
of the firearns, an elenent of its case. Geen's know edge of the
| ocation of the firearns and the conbinations to the | ocks on the
bri efcase and safe was enphasi zed repeatedly in the governnent's
cl osing argunents and in the questioning of the ATF agent fromwhom
it was elicited.

We find that the evidence of anmunition scattered throughout
the residence and the evidence that G een may have entered the
roons in which the firearns were | ocated does not establish that
the constitutional error in this case was harmess beyond a
reasonabl e doubt. Green’s know edge of the location of the
firearns in the | ocked cases and of the conbination of the | ocks on
t hose cases was the only direct evidence of his know edge of and
access to the firearns charged in the indictnent.® Gven this
fact, coupled with the evidence at trial that other people who may
have possessed firearns had resided in Green's house, it cannot be
said that the error in this case was harnl ess beyond a reasonabl e
doubt .

3% W al so recogni ze that a shotgun barrel was recovered from
Green's truck, which could be used to replace the barrel on the
shotgun recovered from the gun safe in Geen' s house. Thi s
evi dence, however, also does not alter our conclusion that the
constitutional error in this case was not harmess beyond a
reasonabl e doubt.

18



Because we find the district court commtted reversible error
in denying G een's notion to suppress his testinonial conduct, we
need not reach Green's other points of error. W REVERSE G een's

conviction and REMAND for a new trial.
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