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No. 00-51212
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TEXAS DEPARTMENT OF HEALTH

Def endant - Appell ee

Appeal fromthe United States District Court
for the Western District of Texas, San Antonio

Novenber 21, 2001
Bef ore KING Chief Judge, and DUHE and BENAVIDES, G rcuit Judges.

KING Chief Judge:

Plaintiff-Appellant Salone Fierros appeals fromthe district
court’s sunmmary judgnent dismssing her Title VII retaliation
claim For the follow ng reasons, we REVERSE the district
court’s judgnent and REMAND to that court for further
pr oceedi ngs.

| . FACTUAL AND PROCEDURAL BACKGROUND
For over twenty-five years, Plaintiff-Appellant Sal onme

Fierros, a Hspanic female, worked as a | aboratory technician for



the Texas Center for Infectious D sease, a departnent of the
Texas Departnment of Health (“TDH). |In October 1996, Fierros
filed an internal conplaint wwth TDH s Ofice of Cvil R ghts
(“OCR’') against the dinical Division Program D rector, Dougl as
Arnold, alleging that he had discrim nated agai nst her based on
her ethnicity and gender. Specifically, she clained that Arnold
had di scri m nated agai nst her by assigning her secretarial duties
that a H spanic male and a white fenmale who were al so | aboratory
technicians were not required to perform Seven nonths later, in
May 1997, Arnold denied Fierros a nmerit pay increase of $57 per
mont h that had been recommended by her inmmedi ate supervi sor,
Tinothy Carter.

After confronting Arnold about his denial of the nerit pay
increase, Fierros filed another internal conplaint wwth the OCR
all eging that she had been denied the pay increase in retaliation
for filing the original OCR discrimnation conplaint agai nst
Arnold. She then filed a charge with the Equal Enpl oynent
Qpportunity Comm ssion (“EECC’) all egi ng gender and nati onal
origin discrimnation and retaliation in violation of 42 U S. C
§§ 2000e-2(a) and 2000e-3(a) (1994) (“Title VI1").

Wi | e her EEOC charge was pending, Fierros received two
di sciplinary “counseling sessions,” one in Septenber 1998
regardi ng purported abuse of the sick |eave policy and another in
Novenber 1998 regardi ng purported inappropriate sexual behavior

in the workplace. Fierros anended her EEOC charge to all ege that



TDH al so retaliated agai nst her by subjecting her to these two
di sciplinary actions. On June 4, 1999, the EEOC issued a
determ nation on Fierros’'s charges, finding that “[b]ased upon
the totality of the evidence, there is reasonabl e cause to
believe that [ TDH s] enpl oynent decisions were [retaliatory] as
alleged with respect to [Fierros’s] being denied a nerit increase
and subjected to witten counselings because she conpl ai ned of
di scrimnation.” However, the EECC concluded that the evidence
did not support Fierros’s charge of gender and national origin
di scrimnation. Because it found that TDH had violated Title
VI1, the EEOC recomended informal methods of conciliation.

The EEOC sent its determ nation of Fierros’s case to the
U. S. Departnent of Justice (“DQJ”) for review. On Septenber 28,
1999, the Gvil R ghts Division of the DQJ sent Fierros a letter
giving her notice of her right to bring a Title VII action
against TDH within ninety days of receipt of the letter. On
Decenber 16, 1999, Fierros tinely filed suit against TDH in
federal district court, claimng that TDH had retaliated agai nst
her in violation of 42 U S. C. 8§ 2000e-3(a). The district court
granted TDH s notion for summary judgnent on Cctober 16, 2000,
dismssing Fierros's retaliation claim The district court
subsequently extended the deadline for filing a notion for
reconsi deration of the summary judgnent to Novenber 10, 2000.
Fierros filed her notion for reconsideration three days late, and

the district court denied the notion.



On Novenber 16, 2000, Fierros tinely appeal ed the district
court’s sunmary judgnent against her. On February 20, 2001, she
filed a notion with this court to supplenent the record on appeal
with the exhibits that she had attached to her notion for
reconsi deration of the district court’s sumary judgnent
decision. According to Fierros, those exhibits were “treated as
stricken” by the district court. This court denied her notion to
suppl enent the record on March 12, 2001.

1. SUMVARY JUDGMVENT STANDARD OF REVI EW

We review a district court’s grant of summary judgnent de

novo, applying the sane Rule 56 standard as the district court.

Blow v. Gty of San Antonio, 236 F.3d 293, 296 (5th Gr. 2001)

(citing FED. R Qv. P. 56). “Although summary judgnent is not
favored in clainms of enploynment discrimnation, it is nonetheless
proper when ‘there is no genuine issue as to any nmaterial fact
and . . . the noving party is entitled to judgnent as a matter of

| aw. Waggoner v. City of Garland, 987 F.2d 1160, 1164 (5th

Cr. 1993) (quoting FED. R QvVv. P. 56(c)). In making a sunmary
j udgnent determ nation, “[d]oubts are to be resolved in favor of
t he nonnovi ng party, and any reasonable inferences are to be

drawn in favor of that party.” Evans v. Cty of Bishop, 238 F.3d

586, 589 (5th Cr. 2000). The Suprene Court recently enphasized
the paranount role that juries play in Title VII cases, stressing
that in evaluating summary judgnent evidence, courts nust refrain

fromthe making of “[c]redibility determ nations, the weighing of



the evidence, and the drawing of legitimte inferences fromthe

facts,” which “are jury functions, not those of a judge.” Reeves

v. Sanderson Plunbing Prods., Inc., 530 U S. 133, 150 (2000)

(quoting Anderson v. Liberty Lobby, 477 U S. 242, 255 (1986)).

1. TITLE VII RETALI ATI ON CLAI M

Under 42 U.S. C. § 2000e-3(a), it is

an unl awf ul enpl oynent practice for an
enpl oyer to discrimnate against any of his
enpl oyees . . . because [the enployee] has
opposed any practice nmade an unlawful
enpl oynent practice by this subchapter, or
because [the enployee] has nade a charge,
testified, assisted, or participated in any
manner in an investigation, proceeding, or
hearing under this subchapter.

42 U.S.C. § 2000e-3(a) (1994). 1In order to establish a prim
facie case of retaliation under § 2000e-3(a), a plaintiff nust
denonstrate: “(1) that she engaged in activity protected by Title
VII, (2) that an adverse enpl oynent action occurred, and (3) that
a causal link existed between the protected activity and the

adverse enploynent action.” Evans v. Cty of Houston, 246 F.3d

344, 352 (5th GCr. 2001) (quoting Long v. Eastfield Coll., 88
F.3d 300, 304 (5th Cr. 1996)).
This court has determ ned that only “ulti mate enpl oynent

deci sions,” “such as hiring, granting |eave, discharging,
pronoting, and conpensating” satisfy the “adverse enpl oynent
action” elenent of a prima facie case of retaliation. Dollis v.
Rubin, 77 F.3d 777, 781-82 (5th Cr. 1995) (citation omtted).

““Tl]nterlocutory or nediate’ decision[s] which can lead to an



ultimate decision” are insufficient to support a prina facie case

of retaliation. Mattern v. East man Kodak Co., 104 F.3d 702, 708

(5th Gr. 1997). Put differently, the “ultimte enpl oynent
deci sion” doctrine requires that actionable adverse enpl oynent

actions “have nore than a ‘nere tangential effect on a possible

future ultimate enpl oynent decision.”” Mita v. Univ. of Tex.

Houston Health Sci. &r., 261 F.3d 512, 519 (5th Gr. 2001)

(quoting Wal ker v. Thonpson, 214 F.3d 615, 629 (5th Cr. 2000)).

The al l ocation of the burden of proof in Title VII
retaliation cases depends on the nature of the plaintiff’s
evi dence supporting the causation elenent. |f the plaintiff
seeks to establish causation by circunstantial evidence, the

tripartite burden-shifting framework of MDonnell Dougl as

applies. See Portis v. First Nat’'|l Bank, 34 F.3d 325, 328 (5th

Cir. 1994) (“Because direct evidence is rare, a plaintiff
ordinarily uses circunstantial evidence to neet the test set out

in McDonnell Douglas[, which] establishes a prima facie case by

inference.”). Under the MDonnell Douglas franework, the

plaintiff carries the initial burden of establishing a prinma

facie case of retaliation. See McDonnell Douglas Corp. v. G een,

411 U. S. 792, 802 (1973). At this threshold stage, the standard
for satisfying the causation elenent is “nuch | ess stringent”
than a “but for” causation standard. Long, 88 F.3d at 305 n. 4.

A McDonnell Douglas prima facie show ng establishes an

inference of retaliatory notive that the enployer can rebut by



produci ng evidence of a legitimate, non-retaliatory reason for
the adverse action. Evans, 246 F.3d at 354. |If the enpl oyer
produces such evidence, then the plaintiff has the burden of
proving that the Title VII protected activity “was a ‘but for
cause of the adverse enpl oynent decision.” Long, F.3d at 305
n.4. “If the plaintiff presents evidence supporting the prinma
facie case, plus evidence that the reasons given by the enpl oyer
for the adverse enpl oynent action were pretextual, a jury may
infer” the existence of this “but for” causation. NMdta, 261 F.3d
at 519-20 (citing Reeves, 530 U. S. at 148).

If, on the other hand, the plaintiff presents direct
evi dence that the enployer’s notivation for the adverse action

was at least in part retaliatory, then the McDonnell Dougl as

framewor k does not apply. See Mwore v. U S. Dep’'t of Agric., 55

F.3d 991, 995 (5th Gr. 1995) (noting that because the plaintiffs
presented direct evidence of discrimnatory aninus, they “are

entitled to bypass the McDonnell Douglas burden-shifting

framewor k comonly applied in discrimnation cases and proceed
directly to the question of liability”). |In such “direct

evi dence” cases, “the burden of proof shifts to the enployer to
establish by a preponderance of the evidence that the sane

deci sion woul d have been nade regardl ess of the forbidden

factor.” Brown v. E. Mss. Elec. Power Ass’'n, 989 F.2d 858, 861

(5th Gir. 1993).



The district court’s sunmary judgnent in favor of TDH rested
on two grounds. First, the district court held that Fierros
failed to establish the “adverse enpl oynent action” elenent of a
retaliation claimbecause the district court determned that a

denial of a pay increase does not, as a matter of |law, anount to

an “adverse enpl oynent action” under this court’s decision in
Mattern.! Second, the district court found that Fierros
presented insufficient evidence of the causation el enent because
she denonstrated only “a subjective belief that TDH s acti ons
were retaliatory in nature.” W conclude that both of these
determ nations are erroneous and that Fierros has introduced
sufficient evidence to entitle her to present her retaliation
claimto a jury.

A. \Whether the Denial of a Pay |Increase Can Be
an “Adverse Empl oyment Deci si on”

TDH argues that the district court properly interpreted
Mattern as hol ding that pay increase denials are not “ultimte
enpl oynent decisions” as a matter of |aw, and thus cannot form
the basis of a Title VII| claim Fierros contends that this court
should repudiate its “ultimte enpl oynent decision” doctrine

because it is contrary to the Suprenme Court’s decisions in

! In the district court, Fierros clained that TDH
retaliated agai nst her by subjecting her to unjustified
disciplinary actions (i.e., the two “counseling sessions”) as
wel |l as by denying her the nerit pay increase. On appeal,
however, she bases her retaliation claimonly on the pay increase
denial. Accordingly, we do not address whether the disciplinary
counsel i ng sessions constitute adverse enpl oynent actions for
Title VII purposes.



Robi nson v. Shell QI Co., 519 U S. 337 (1997), Burlington

| ndustries, Inc. v. Ellerth, 524 U S. 742 (1998), and Faragher v.

Gty of Boca Raton, 524 U.S. 775 (1998). According to Fierros,

these three decisions indicate that this court’s “ultimte
enpl oynent deci sion” doctrine inproperly narrows the scope of
Title VII by excluding enploynent actions such as pay increase

denials fromthe statute's protection.?

2 | n Robi nson, Burlington Industries, and Faragher, the
Suprene Court’s hol di ngs expanded the category of “enpl oynent
actions” that may provide the basis for liability under Title

VII. In Robinson, the Court held that actions by forner
enpl oyers are included within the anti-retaliation provision of
Title VII. 519 U S. at 346. In Burlington Industries and

Far agher, the Court held that an enployer nmay be held vicariously
liable for an enpl oyee’s sexual harassnment claimin cases in

whi ch a “tangi bl e enpl oynent action” did not occur. See
Burlington Indus. 524 U S. at 765-66; Faragher, 524 U. S. at 807.
In addition to the generally expansive nature of these cases,
Burlington Industries and Faragher are noteworthy in the context
of this court’s “ultimate enpl oynent decision” doctrine because
the Suprenme Court sets out a relatively broad definition of
“tangi bl e enpl oynent action”: “a significant change in enpl oynent
status, such as hiring, firing, failing to pronote, reassignnent
wth significantly different responsibilities, or a decision
causing a significant change in benefits.” Burlington |Indus.,
524 U.S. at 761; see also Faragher, 524 U. S. at 790 (stating that
t angi bl e enpl oynent actions include “hiring, firing, pronotion,
conpensation, and work assignnent”). In pointing to Burlington

| ndustries, Fierros undoubtedly relies on the Court’s concl usion
that “[i]n the context of this case, a tangible enploynment action
woul d have taken the formof a denial of a raise or a pronotion.”
524 U.S. at 761 (enphasis added).

This court has recogni zed that the definition of “tangible
enpl oynent action” devel oped in the sexual harassnent context in
Burlington Industries may be the proper “adverse enpl oynment
action” standard for Title VII retaliation clains, but has not
yet decided the issue. See Watts v. Kroger Co., 170 F.3d 505,
510 n. 4, 511 n.5 (5th Cr. 1999) (“W do not reach the question
of whether ‘tangible enploynent action,’ as defined by
[Burlington Industries], is identical to our definition of an
‘adverse enploynent action’ found in Mattern,” because “even if
Burlington I owers the bar as to what qualifies as an adverse

9



Fierros paints with a broader stroke than is necessary to
decide this case. W need not evaluate whether the “ultinmate
enpl oynent deci sion” doctrine is underm ned by the Suprene
Court’s recent Title VII decisions because Mattern does not hold
that the denial of a pay increase can never be an “ultimate
enpl oynent decision.” Rather, Mattern establishes only that the

denial of the pay increase that occurred in that case was not an

“ultimte enploynent decision.” 1In reaching that conclusion, we
explained that the possibility of a pay increase was significant
to the plaintiff only because it was one of the necessary
conditions of passing a training programfor a new position. The
plaintiff’s “conten[tion was] that . . . receiving poor

eval uations and a m ssed [pay] increase were ‘quickly leading to

the ultinate adverse enploynent action. ld. (enphasis in

original). In contrast, in the instant case, Arnold s denial of
Fierros’s recommended pay increase is the enploynent action from
whi ch Fierros sought relief in federal court.

The | anguage of Title VII further supports our reading of
Mattern. Title VII's anti-retaliation provision makes it

unlawful “for an enployer to discrimnate against any of his

enpl oyees” because the enpl oyee engaged in a protected activity.
42 U.S.C. § 2000e-3(a) (enphasis added). |In Mattern we relied on

8§ 2000e-2(a)(1l) to ascertain the nmeaning of “discrimnate” in

enpl oynent action, Watts cannot satisfy the definition of a
t angi bl e enpl oynent action as defined by Burlington.”) (citations
omtted).

10



8§ 2000e-3(a). See Mattern, 104 F.3d at 708-09. Subsection

2000e-2(a) (1) provides: “It shall be an unlawful enpl oynent
practice for an enployer . . . to fail or refuse to hire or to
di scharge any individual, or otherw se to discrimnate agai nst

any individual with respect to his conpensation, terns,

conditions, or privileges of enploynent.” § 2000e-2(a)(1)
(enphasi s added). This language clearly contenplates that the
denial of a pay increase can be an act of “discrimnation”
agai nst an enpl oyee.

Moreover, in cases since Mattern, we have held that a deni al
of a pay increase and simlar actions are “ultimte enpl oynent

decisions.” In Rubinstein v. Adnmnistrators of the Tul ane

Educati onal Fund, this court upheld a jury verdict that the

enpl oyer had unlawfully retaliated against the plaintiff in
denying hima pay raise. See 218 F.3d 392, 402 (5th CGr. 2000).
Simlarly, in Mdta, we reasoned that the enployer’s

di scontinuation of the plaintiff’s stipend qualified as an
“ultimate enpl oynent decision” because it was “a conpensation

decision.” 261 F.3d at 521; see also id. (concluding that the

enpl oyer’ s denial of paid | eave was an “ulti mate enpl oynent
deci sion” for purposes of the plaintiff’s Title VII retaliation
clainm.

Concedi ng that our cases recogni ze that enpl oynent actions
af fecting conpensation are often “ultimte enpl oynent decisions,”

TDH argues that such actions are “ultinmate enpl oynent decisions”

11



only if the enployee’ s current conpensation is reduced.
According to TDH, the enploynent action at issue in the instant
case, i.e., a “sinpl[e] fail[ure] to receive a nbdest increase in

pay,” does not rise to the level of an “ultimte enpl oynent
decision.” This distinction is untenable. |If Fierros had
received the nerit pay increase, she would be nmaki ng a higher
salary. The nerit pay increase is inportant to her not only as a
recognition of her contribution to TDH as a | aboratory
techni cian, but also as a source of incone. As Fierros points
out, in light of her annual salary of $20,924.97, the $57-per-
month pay increase is not, as TDH clains, “de mnims.” It is
illogical to construe Title VIl as prohibiting discrimnatory
decreases in pay, but permtting discrimnatory denials of pay
i ncreases.

We hold that in light of our reasoning in Mattern, the
| anguage of Title VII, and our post-Mattern jurisprudence, the
denial of a pay increase can be an “ultinmte enpl oynent decision”
actionable under Title VII's anti-retaliation provision. W
further conclude that in the instant case, Arnold s denial of
Fierros’s nerit pay increase was an “ultimate enpl oynent
decision.” Fierros seeks Title VII relief fromthe denial of the
pay increase itself, and not from any enploynent action that the
pay increase denial mght lead to. Thus, she has established the

second elenent of a prima facie case for retaliation.

12



Because Fierros’s filing of the internal discrimnation
conplaint against Arnold is a Title VII “protected activity,”
Fierros has also satisfied the first elenment of the prim facie

case for retaliation. See Dollis, 77 F.3d at 779, 781

(recogni zing that the plaintiff’s use of her enployer’s internal
adm nistrative process to file an enpl oynent discrimnation
conplaint “is clearly protected activity” for purposes of a Title
VII retaliation clain). TDH does not attenpt to argue ot herw se.
Accordingly, Fierros is entitled to a jury trial if she presented
sufficient sunmary judgnent evidence of the third elenent, i.e.,
that Arnold denied her the nerit pay increase because she filed
the discrimnation conplaint against him

B. Whether the Evidence of Causation WS
Sufficient to Survive Summary Judgnent

In addition to holding that Fierros failed to assert an

“ultimte enploynent decision,” the district court concluded that
Fierros failed to present any evidence other than her *“subjective
belief” that Arnold had a retaliatory notive in denying her the
merit pay increase. Although TDH does not defend this second
ground of the district court’s sumary judgnent, TDH does i nsi st
that we shoul d not consider the evidence of retaliatory notive
that Fierros submtted with her notion for reconsideration of the
summary judgnent. According to TDH, because Fierros did not file
that notion until after she filed her notice of appeal, and

because she does not attenpt to argue in her brief that the

district court erred in denying that notion, she may not rely on

13



that evidence in urging this panel to reverse the sumary
j udgnent agai nst her.

We need not determ ne whether it would be appropriate to
consider the evidence that Fierros filed with her notion for
reconsi deration. There is sufficient evidence in the record
relied upon by the district court to raise a genuine issue of
material fact regarding whether TDH retaliated against Fierros in
violation of Title VII. The summary judgnent record includes an
affidavit in which Fierros states that Arnold told her that she
had been deni ed the pay increase because she filed a
di scrimnation conplaint against him Such an affidavit is
direct evidence that Arnold had a retaliatory notive because it
“i's evidence which, if believed, proves the fact [of intentional
retaliation] without inference or presunption.” Brown, 989 F.2d
at 861.

Apparently, the district court concluded that the affidavit
evinced only Fierros’s “subjective belief” that a retaliatory
nmotive was behind Arnold' s decision to deny her the pay increase.
But Fierros does not attest to her belief that Arnold had a
retaliatory notive in her affidavit. She attests that Arnold
made a statenent to her admtting that he had a retaliatory
nmotive. “In the context of Title VII, direct evidence includes
any statenent or witten docunent showi ng a discrimnatory notive

on its face.” Portis, 34 F.3d at 329; cf. Rubinstein, 218 F. 3d

at 402 (finding that a dean’s testinony that he denied a

14



prof essor a pay raise because the professor filed a
discrimnation suit against the university “could be no nore
direct on the issue of retaliation”). Further, in Portis, we
explicitly rejected the argunent that the plaintiff’s testinony
regarding the enployer’s discrimnatory statenents was nerely
testinony “regarding [the plaintiff’s] subjective belief.” 34
F.3d at 329. W noted that in contrast to testinony regarding
subj ective belief, testinony regarding the enployer’s statenents
is direct evidence because it “require[s] no additional inference
to conclude that [the plaintiff] was [discrimnated against].”
Id.

Unlike a case in which the plaintiff has presented only
circunstantial evidence of retaliatory aninus, we do not apply

t he McDonnell Dougl as burden-shifting franework to determ ne

whet her Fierros’s direct evidence presents a factual issue for a

jury. See Trans Wrld Airlines, Inc. v. Thurston, 469 U S 111

121 (1985) (“[T]he McDonnell Douglas test is inapplicable where

the plaintiff presents direct evidence of discrimnation.”);
Portis, 34 F.3d at 328 (sane). Fierros’s affidavit by itself
precl udes summary judgnent because it presents a genuine issue of
material fact regarding whether “[retaliatory] aninmus in part
notivated or was a substantial factor in the contested enpl oynent

action.” Brown, 989 F.2d at 861; see also Vance v. Union

Planters Corp., 209 F.3d 438, 442 (5th Cr. 2000) (noting that

even if the Title VII plaintiff “were the only witness to testify

15



about the [enployer’s discrimnatory] statenments[,] that would
not warrant taking the case out of the jury’s hands”); Portis, 34
F.3d at 329-30 n. 10 (reversing the district court’s grant of the
enpl oyer’s post-verdict notion for judgnent as a matter of | aw,
noting that “the plaintiff’s testinony onits owmn . . . is enough
to establish intentional discrimnation”).

Qur determ nation that Fierros has raised a jury question
about whether Arnold intended to retaliate agai nst her when he
denied her the nerit pay increase is further supported by
circunstantial evidence. See Vance, 209 F.3d at 443 (concl udi ng
that while the testinony regarding the enployer’s discrimnatory
statenments was sufficient direct evidence of discrimnation to
support the jury's verdict for the plaintiff, this direct
evi dence was al so supported by circunstantial evidence). First,
the person who was the subject of Fierros’s discrimnation
conplaint (Arnold) was the sane person who denied her the pay
i ncrease.

Second, the evidence that Fierros produced regarding the
two disciplinary “counseling sessions” that she received after
filing her EECC charge further indicates the existence of a
retaliatory notive. Although we need not determ ne whet her these
two disciplinary actions are “ultimate enpl oynent decisions,” see
supra note 1, even if the disciplinary actions do not anount to
ulti mate enpl oynent decisions, they may still evince Arnold s

retaliatory notive. The plaintiff in Thomas v. Texas Depart nent

16



of Grimnal Justice “presented evidence that after [she fil ed]

EECC charges she was disciplined twice, and she had never

recei ved any disciplinary actions in the 18 years prior to the
filing of her charges.” 220 F.3d 389, 394 (5th Gr. 2000).

Al t hough this court held that the disciplinary actions taken
against the plaintiff were not “ultimte enpl oynent decisions,”
we noted that “[t]he jury could properly consider” the
disciplinary actions “as indications of [the enployer’s
retaliatory] notives in . . . fail[ing] to pronote or transfer
[the plaintiff],” i.e., the “ultinmte enpl oynent decisions” at
issue. |ld. at 394 & n. 2.

Fierros’s evidence regarding the two counseling sessions is
simlar to the evidence of disciplinary actions that this court
found persuasive in Thonmas. Fierros was disciplined twice within
a two-nonth period after she filed a second internal
discrimnation conplaint wwth the OCR and her initial charge with
the EEOCC. Fierros had been a highly-regarded enpl oyee at TDH for
over twenty years before she filed the discrimnation charges.

It is undisputed that Carter recomended that Fierros receive the
merit pay increase because of her work performance, and Fierros
produced docunentary evi dence show ng that she had nmaintai ned an
i npressive performance record as a TDH enpl oyee. Further,
Fierros presented evidence that another enployee who filed

di scrim nation charges agai nst TDH was al so gi ven a counseling

session for abuse of the sick | eave policy after she filed the

17



charges, and that an enpl oyee who had not filed any charges and
was otherwise simlarly-situated to Fierros (i.e., who engaged in
t he sane conduct as that which forned the basis of the
di sciplinary action taken against Fierros) was not given
counsel i ng sessi ons.

Even assum ng that Fierros had presented only circunstanti al

evi dence and thus that the MDonnell Douglas franmework applied,

she woul d have raised a factual issue precluding summary
judgnent. Fierros’'s circunstantial evidence is certainly
sufficient under the initial “nuch |less stringent than ‘but for’”
standard to establish a prima facie show ng of causation. See
Long, 88 F.3d at 306 (concluding that in Iight of the evidence
that the enpl oyer knew about the protected activity and took the
adverse enpl oynent action thereafter, “we have no trouble finding
sufficient evidence, for prinma facie case purposes, to establish
a causal link”). Because TDH has not offered a non-retaliatory
reason for denying Fierros the pay increase that would rebut the
inference of retaliatory aninus raised by Fierros’s prinma facie
case, Fierros need not establish nore than a prima facie case of
retaliation to survive summary judgnent.

V. CONCLUSI ON

We conclude that (1) TDH s denial of Fierros's nerit pay

increase is an “ultimte enploynent decision,” and (2) Fierros
presented sufficient direct evidence of causation to wthstand

summary judgnent. Thus, we REVERSE the district court’s judgnent
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in favor of TDH and REMAND to that court for further proceedi ngs.

Costs shall be borne by TDH.
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