IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50839

JOHN H. SHI ELDS; HUNTER SCHUEHLE
Pl aintiffs-Appellants,

ver sus

GALE NORTON, Secretary, United States Departnent of Interior;
JAM E RAPPAPORT CLARK, Director, United States Fish &
Wl dlife Service; SIERRA CLUB,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas

April 26, 2002
Before JOLLY, H G3E NBOTHAM and PARKER, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:
Hunt er Schuehl e punps water fromthe Edwards Aqui fer in Texas.
He challenges the constitutionality of the Take Provision of the
Endangered Species Act, 16 U S.C. 8§ 1538(a)(1)(B), as applied to
the endangered and threatened species living at San Marcos and
Comal Springs. Schuehl e seeks a decl aration that the Take Provision
exceeds Congress’ power under the Commerce C ause. The district
court granted sunmary judgnent to Appellees Gale Norton, Jame
Rappaport, and the Sierra C ub, concluding that the Take Provi sion
was a valid exercise of Congress’ enunerated powers. These rulings
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followed the district court’s decision that Schuehl e has standing
and the case is ripe. W are persuaded that this suit does not
present justiciable issues and the district court was wthout
jurisdiction to decide the case.

I

The Take Provision, Section 9(a)(1)(B) of the ESA nakes it
unlawful for any person to “take” a listed species. To “take” a
species is defined by the ESA as to “harass, harm pursue, hunt,
shoot, wound, kill, trap, capture, or collect” a nenber of alisted
species. To “harnf is defined by regulation to nean “an act which
actually kills or injures wldlife.”! Violation of the Take
Provision can result in civil penalties of up to $25,000 for each
knowi ng violation, crimnal penalties of up to $50,000 and
i nprisonnment for up to one year.

The Secretaries of Commerce and the Interior jointly
adm ni ster the ESA through the National Marine Fisheries Service
and United States Fish and Wldlife Service. The Secretary of the
Interior has statutory authority to pronul gate regul ations listing
and defining the critical habitats of species that are either
endangered or threatened.? This action triggers specific

protections for the listed species and their defined habitat.?® The

150 C.F.R § 17.3.
2 16 U.S.C. §§ 1533, 1536.
316 U.S.C. § 1536(a)(2).



Edwar ds Species at issue inthis case are rare fish, anphibian, and
pl ant species found only in the San Marcos and Comal Springs area
of Texas. They are not purchased, sold, or exchanged commercially.

The Edwards Aquifer, a 175-mle |ong underground aquifer, is
recharged fromsurface waters and rainfall seeping through porous
earth. Water fromthe aquifer is used by thousands of farnmers to
irrigate mllions of dollars worth of crops, by over two mllion
people as their primary source of water, and by thousands engaged
in business in Central Texas. The aquifer is also inportant to the
Edwar ds Speci es.

The aquifer is regulated by the Edwards Aquifer Authority.
Schuehl e at relevant tinmes was both a nenber of the board and a
punper of water fromthe aquifer.

I

This suit alleges that Appellees have threatened to sue area
wat er punpers for ESA violations based upon the theory that the
punpi ng of water from the Edwards Aquifer harnmed the Edwards
Species and is a “take” for purposes of the ESA. On January 27,
1999 Judge Hi ppo Garcia di sm ssed Shields and transferred the case
to Judge Lucious Bunton. Judge Bunton concl uded that the case was
ripe for review and that Schuehle had standing. On the nerits he
granted sunmmary judgnent, holding that in enacting the Take
Provision, Congress validly exercised its Commerce C ause and
treaty powers. Finally, he rejected the contention that the ESA
citizen suit provision unlawful |y del egated authority. Shields and
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Schuehl e appeal .
1]

Article Il of the Constitution confines federal courts to the
deci sion of "cases" and "controversies." A case or controversy nust
be ripe for decision, neaning that it nust not be premature or
specul ative.* That is, ripeness is a constitutional prerequisiteto
t he exercise of jurisdiction.?®

A suit for declaratory relief, while allowwing a party to
anticipate a suit and seek a judicial resolution, nust nevert hel ess
meet this keystone limtation. In hornbook form a declaratory
action nust be ripe in order to be justiciable, and is ripe only
where an “actual controversy” exists.® An actual controversy exists
where “a substantial controversy of sufficient imediacy and
reality exists between parties having adverse legal interests.”’
Odinarily whether particular facts are sufficiently imediate to
establish an actual controversy yields answers on a case-by-case
basis.® Wether a declaratory action is ripe, by its very

structure, pushes agai nst our insistence upon mature di sputes. That

4 United Transportation Union v. Foster, 205 F.3d 851, 857
(5th Gr. 2000).

5> Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967).

6 28 US C § 2201 (a) (“In a case of actual controversy
wthinits jurisdiction. . . .")

"Oix Credit Alliance, Inc. v. Wlfe, 212 F. 3d 891, 896 (5th
Cir. 2000).

8 1d.



is, it “contenplate[s] an ex ante determ nation of rights that
exists in sone tension with traditional notions of ripeness.”?®

The district court found that “[a]lthough the ripeness
determnation is a close one,” Schuehle’s action was ripe for
review. ® The district court relied heavily upon evidence that
Schuehle has curtailed his irrigation punping to his financial
detrinent, in response to threats of prosecution and litigation by
Appel l ees. ! The district court found that the ESA “effectively
i nposes i mmedi ate obligations on Edwards punpers” and concl uded
that “Schuehle should not be placed in the unenviable position
that, in order to test the constitutionality of the ESA, he nust
expose hinself to civil and crimnal liability.”' The court noted
that the Sierra Cub sent Schuehle notices of intent to sue,
hol ding that the |l etters constituted “nore than an i magi nary t hreat
to his ability to continue punping.”?®

|V

The threat of litigation can establish a justiciable

® Orix, 212 F.3d at 896 (quoting Rhode |Island v. Narragansett
I ndian Tribe, 19 F.3d 685, 692 (1st. G r. 1994)).

10 p. at 15.
1 |d. at 14.
12 |d. at 15.
13 | d.



controversy if it is specific and concrete.® W look to the
practical likelihood that a controversy will becone real.!® Because
no action may be conmmenced under the citizen suit provision of the
ESA until sixty days after witten notice of the violation has been
given to the alleged violator,! the district court properly
determ ned that Notices of Intent to Sue sent by the Sierra Cub in
1990, 1994, and 1998 are “the first step required inthe litigation
process” and were sent to induce the recipient to nodify his
actions so to avoid violation of the ESA Y/

The district court cited two letters sent fromthe Sierra C ub
to “individuals and entities . . . withdrawing or diverting water
fromthe Edwards aquifer, alleging that such actions constituted
viol ations of the ESA "1 The first letter, sent on April 12, 1990,
stated that the cunulative inpact of the punping threatened the
Edwar ds Species, alleged violations of section 9 of the ESA and
stated its intention to file suit if necessary to correct these
violations.! The second letter, sent on April 15, 1994, stated

that the actions of the punpers “pose[d] a substantial and i nm nent

Y Orix, 212 F.3d at 897.

151 d.

16 16 U.S.C. § 1540(g)(2)(A).
7 Op. at 14.

18 p. at 5-6.

19 p. at 6.



threat of jeopardy to the continued existence of endangered and
threatened species and to the public health and safety of 1.5
mllion people.”? This letter also alleged violations of section
9 of the ESA, and stated that the Sierra Cub would “take pronpt
| egal action to obtain judicial renmedies for this energency.”?

When he first joined this suit, Schuehle did not nmake it clear
whet her he was suing in his official capacity as a nenber of the
Edwards Aquifer Authority Board or as an individual punper.
Schuehl e conceded that he |acked authority to sue on the EAA' s
behal f, and the district court properly held that Schuehle |acked
standing to sue in his official capacity.? The question before us,
then, is whether there is a specific and concrete threat of
litigation against Schuehle in his individual capacity sufficient
to render his declaratory action an actual controversy and thus
ripe for judicial review

A notice of intent to sue Schuehle individually as
di stingui shed fromthe board could be a sufficiently specific and
concrete threat. But Schuehl e has not denonstrated that he received
such a notice. W are persuaded that neither the 1990 |l etter nor

the 1994 |etter are sufficiently specific and concrete. The 1990

letter lists Schuehle’'s partnership but not Schuehle in his
20 1.
2 d.
22 (p. at 16.



i ndi vidual capacity. Schuehle does not claimthat the letter was
directed to him Rather he suggests that he may have received the
letter froma third party. The 1994 | etter does not |ist Schuehle,
hi s partnership, or the EAA. Schuehl e says only that he received it
“directly or indirectly.” Attributing the Iletter to the
partnership as effective to Schuehle individually is of no nonent.
Significantly, nore than four years |apsed before Shields filed
this suit that Schuehle |later joined. Mreover the Sierra C ub by
letter disclaimed any plan to sue Schuehle individually. Wile
alone it is also of little inport, such a disclainer reenforced by

t hese years of inaction hollows any “threat,” and pulls it short of
i mredi at e.

The Sierra Cub also sent a letter in 1998 but it was
addressed solely to the EAA and its board nmenbers in their official
capacities and Schuehl e has no legal right to sue on behalf of the
EAA. Pursuant to the ESA, the Sierra Cub would be required to send
Schuehl e a notice letter at |east sixty days before it could bring
a suit against him?2

\Y

We are constrained to conclude that the Sierra Cub’s actions

directed toward Schuehle were not a sufficient threat of

litigation. If it is to be found, the requisite threat nust be

inferred from past litigation by the Sierra Cub against other

2 16 U.S.C. § 1540(g)(2)(A).
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punpers and from a 1988 newspaper article that quotes a United
States Fish and WIldlife Service enployee stating that “law
enforcenent is always an option” if the Edwards Speci es are harned.
But this is not enough.

It does not establish a specific, concrete threat of i medi ate
litigation sufficient to establish the controversy requisite to
declaratory judgnent. Whether the Sierra Cub wll sue Schuehle
hi nges upon contingencies not easily anticipated, giventhat it is
uncl ear fromthe record whet her Schuehl e punps a significant anount
of water fromthe aquifer, whether he has a permt fromthe EAAtO
do so, or specifically how he responded to any of the “threats.”
Schuehl e’ s clai mthat he stopped punping water fromthe aquifer in
response to these “threats” in itself mght establish a
controversy, if not for their enptiness exposed by years of
inactivity since the alleged “threats” were made and the | ack of
evidence that a threat was in fact nade agai nst Schuehl e but not
carried out because of his conform ng conduct.

In short, we have sone saber rattling, but nothing nore, and
we are left with the unease that proceeding to the nerits is nore
likely than not the offering of one answer to a hypothesis-—a
possi bl e but not sufficiently possible injury. This is where a
court of limted jurisdiction nust stop. W nust decide the
difficult questions when deci ding a case or controversy requires us
to do so. At the sane tine, we nust not proceed until the issue is
ripe — until we have that case or controversy.

9



It follows that the district court erred in finding the
requi site actual controversy. W VACATE its judgnent and REMAND
with instruction to dismss the anended conplaint for |ack of

jurisdiction.
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