IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50757
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL BRETT JACQUI NOT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

July 17, 2001
Before EMLIO M GARZA, STEWART and PARKER, Circuit Judges.

PER CURI AM

M chael Brett Jacqui not appeals his conditional guilty plea
conviction and sentence for possession wth intent to distribute
marijuana. He argues that the district court erred by: (1)
denying his notion to suppress the evidence obtained froma
roving border patrol stop of the truck in which he was a
passenger and (2) applying U S.S.G § 2D1.1(b)(1) to increase his
base offense | evel for possession of a firearm W affirm

| . FACTS

M chael Brett Jacqui not was indicted for possession with the
intent to distribute between 100 and 1, 000 kil ograns of
marijuana, in violation of 21 U S.C. § 841(a)(1). Jacquinot
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moved to suppress the evidence obtained as the result of the stop
of a vehicle in which he was riding, asserting that the border
patrol agents did not have reasonabl e suspicion to stop the
vehi cl e.

An evidentiary hearing was held on Jacquinot’s notion.

Border Patrol Agent Andrew P. Graham a three-year veteran of the
Border Patrol, testified that he and el even-year veteran Border
Patrol Agent Jay Snodgrass were stationed in Al pine, Texas, and
were assigned to patrol a 140-mle area of the United

St at es/ Mexi can border, including the Big Bend National ParKk.
Whil e Grahani s patrol experience was all in the Al pine, Texas,
area, Snodgrass had transferred to Alpine a few nonths earlier,
havi ng previously served at the Marfa Sector Area Operations
Center and the Laredo, Texas, border area. During his tenure
with the Border Patrol, G aham had been involved with at |east 30
narcotics cases and 15 to 20 alien snmuggling cases.

Texas H ghway 385 is notorious for snmuggling, and in the
prior six nonths, Agent G aham had noticed an increase in alien
and snuggl i ng apprehensions on that highway. Agent G aham
attributed this increase in activity on H ghway 385 to the Border
Patrol’s enhanced enforcenent on other nearby hi ghways.

In the early norning hours of Sunday, January 16, 2000,
Agents Graham and Snodgrass were parked on Hi ghway 385,
approximately 75 mles north of the United States/Mxican border.
At 5:45 a.m, the agents were notified by Marfa Sector

Commruni cations that vehicle sensors |ocated inside Big Bend



National Park and well within 50 mles of the United

St at es/ Mexi can border had indicated two northbound vehicles
traveling fromw thin the park. The area in which the sensors
are located is very renpote and is intersected only by ranch
roads. The fact that two vehicles activated the sensors at
approxi mately the sane tinme nmade G aham suspi ci ous that one may
be a lead car and the other a | oad car carrying contraband.
Subsequent vehicle sensors were triggered, indicating to Agent
Grahamthat the two vehicles that had triggered the first sensor
were continuing toward their | ocation.

At approximately 6:45 a.m, Agent G aham observed two
vehi cl es pass by his location. Agent G aham believed that these
were the vehicles that had activated the first sensor within the
park, and he and Agent Snodgrass began to follow themin separate
mar ked Border Patrol vehicles. The first vehicle that had passed
the agents’ location was a | ate nodel four-door sedan carrying an
ol der Angl o couple and bearing a park registration receipt taped
to the wndshield and a M ssissippi license plate. The vehicle
appeared typical of the tourist traffic com ng out of the park.
Agent Graham got directly behind the vehicle to check its
registration, and the vehicle continued to drive nornmally. Agent
G aham concl uded that the first vehicle was probably not involved
inany illegal activity.

The second vehicle was a large white Ford pickup truck with
a lot of equipnent in its bed; it appeared to be a work truck and

did not have a park sticker on its windshield. Agent G aham was



able to see only that the driver was a snmall-franmed person
wearing a baseball cap. Agent G ahamwas surprised to see a work
truck com ng out of the park on a Sunday norning before six
o'clock. He normally saw construction vehicles |eaving the park
in groups at the end of the work day or on Friday evenings at the
end of the work week. The truck bore a Kansas |icense plate,
whi ch made Agent G aham suspi ci ous because the park typically
hires contractors fromthe | ocal area. Additionally, Agent
Graham was aware of a recent narcotics snuggling operation in the
Al pi ne area destined for locations in Kansas.

Agent Graham got to within two car lengths of the truck to
read the registration and then followed the truck fromten car
| engths. Agents G aham and Snodgrass continued to follow the
truck while they awaited registration information on it. The
truck slowed to fifteen mles per hour bel ow the average speed
limt. Typically, Agent G aham does not see vehicles
dramatically change their speed unless the vehicle was not
traveling the speed limt before being followed by an agent.

The agents were unable to obtain the registration
i nformati on because of conputer-system probl ens, but they
continued to follow the truck. As the truck approached Marathon,
Texas, it stopped at a stop sign, activated its left turn signal,
and then remai ned stopped for five seconds before turning |eft
onto H ghway 90. Agent G aham found the truck’s pause at the
stop sign to be nuch | onger than what he normally sees. Agent

Graham al so found the truck’s left turn to be strange because



nmost vehicles com ng up H ghway 385 woul d continue strai ght on
that road toward Fort Stockton and Interstate 10. By turning
left, the truck began traveling toward Al pi ne; however, the nost
direct and logical route of travel fromBig Bend to Alpine is

H ghway 118. |In Agent Grahami s experience, nost visitors to such
a renote area with [imted gas stations have a map and know whi ch
roads to take.

The truck then drove through Marathon at 20 m | es per hour.
There was a school zone sign limting speeds to 20 m|es per hour
when the sign was flashing, but the sign was not flashing, it was
a Sunday norning, and there were no pedestrians, children, or
ot her vehicles on the street. Agent G ahamfelt that the truck
was trying to avoid being pulled over. Agent G aham confirned
Agent Snodgrass’ prior observation that the truck was carrying
t ool boxes, a spare gas tank, and an air tank. After foll ow ng
the truck for a total of approximately fifteen m nutes, G aham
determned that it was nore |ikely than not that the truck was
involved inillegal activity. H s determ nation was based on:

t he unusual hour that this apparently non-tourist work vehicle
left the park; the truck’s Kansas |icense plate, since he had
personal experience with a snuggling organization transporting
marijuana fromthe Big Bend area to Kansas; the absence of a park
registration sticker on the vehicle, indicating that it had not
been in the park for any length of tine; the fact that the truck
appeared to have transited the park fromthe west side to the

east side, which was a tactic snmugglers had recently been using



to circunvent Border Patrol traffic or checkpoint operations;

H ghway 385's reputation for the snuggling of aliens and
narcotics; and the driver’s behavior when they were follow ng the
truck. Agent G aham stopped the truck 70 or 80 mles fromthe
United States/Mexico border.

The district court denied Jacquinot’s notion, determ ning
that the agents’ stop of the truck was justified by reasonable
suspicion and did not violate the Fourth Amendnent. Jacqui not
entered a conditional plea of guilty, reserving his right to
appeal the denial of his suppression notion. The presentence
report (“PSR’) applied a two-1level adjustnent to Jacquinot’s base
of fense | evel for the possession of a dangerous weapon, as two
unl oaded handguns had been found in the truck. See U S S.G §
2D1.1(b)(1). Jacquinot filed an objection to the adjustnent,
arguing that it was clearly inprobable that the weapons had been
connected to the drug offense. The district court overruled
Jacqui not’s objection to the two-1evel adjustnent.

The district court sentenced Jacquinot to 46 nonths’

i mprisonnment, three years’ supervised rel ease, a $2,500 fine, and
a $100 special assessment. Jacquinot filed a tinely notice of
appeal .

1. ANALYSI S
a. Roving Border Patrol Stop

Jacqui not asserts that the district court erred in denying
his notion to suppress the evidence obtained fromthe stop of the

truck. He contends that the circunmstances known to the border



patrol agents did not give rise to a reasonabl e suspicion that
the truck was involved in illegal activities.

In reviewing the denial of a notion to suppress, the
district court’s factual findings are reviewed for clear error,
and its |egal conclusions, including whether there was reasonabl e

suspicion for a stop, are reviewed de novo. United States v.

| nocencio, 40 F.3d 716, 721 (5th Cr. 1994). A factual finding
is not clearly erroneous as long as it is plausible in |ight of

the record as a whol e. United States v. Shipley, 963 F.2d 56, 58

(5th Gr. 1992). Further, “[t]he evidence presented at a pre-
trial hearing on a notion to suppress is viewed in the |Iight nost
favorable to the prevailing party.” 1nocencio, 40 F.3d at 721.

A border patrol agent conducting a roving patrol may neke a
tenporary investigative stop of a vehicle only if the agent is
aware of specific articulable facts, together with rati onal
i nferences fromthose facts, that reasonably warrant suspicion
that the vehicle’ s occupant is engaged in crimnal activity. See

United States v. Brignoni-Ponce, 422 U S. 873, 884 (1975); United

States v. Cortez, 449 U. S. 411, 417-18 (1981). Factors that may

be considered in an anal ysis of reasonabl e suspicion include:
(1) proximty to the border; (2) characteristics of the area;
(3) usual traffic patterns; (4) agent’s previous experience in
detecting illegal activity; (5) behavior of the driver;

(6) particular aspects or characteristics of the vehicle;

(7) information about recent illegal trafficking in aliens or

narcotics in the area; and (8) the nunber, appearance, and



behavi or of the passengers. Brignoni-Ponce, 422 U S. at 884-85;

see al so I nocencio, 40 F.3d at 722. The reasonabl e suspicion

analysis is a fact-intensive test in which the court |ooks at al
ci rcunst ances together to weigh not the individual |ayers, but

the | am nated total. United States v. Zapata-lbarra, 212 F. 3d

877, 881 (5th Gir.), cert. denied, 121 S. C. 412 (2000).

Factors that ordinarily constitute i nnocent behavior may provide
a conposite picture sufficient to rai se reasonable suspicion in
the m nds of experienced officers. |d.

In the instant case, the district court found that the
totality of the circunstances provided the agents with reasonabl e
suspicion to warrant the stop of the truck in which Jacqui not was

driving. The court identified the follow ng Brignoni-Ponce

factors as supporting the validity of the stop.

Proximty to the border

One of the vital elenents in the reasonabl e suspicion test
is whether the agents had reason to believe that the vehicle in

question recently crossed the border. United States v. Ml endez-

Gonzal ez, 727 F.2d 407, 411 (5th Gr. 1984). Al though this court
does not adhere to a bright line test with regard to this factor,
a car traveling nore than 50 mles fromthe border is usually
viewed as being too far fromthe border to support an inference

that it originated its journey there. Zapata-lbarra, 212 F.3d at

881. The proximty elenent is satisfied, though, if the
defendant’s car was first observed within 50 mles of the United

St at es/ Mexi co border, but was stopped nore than 50 mles fromthe



border. See United States v. Villalobos, 161 F.3d 285, 289 (5th

Cir. 1998). |If there is no reason to believe that the vehicle
cane fromthe border, the remaining factors nust be exam ned

charily. United States v. Rodriquez-Rivas, 151 F.3d 377, 380

(5th Gr. 1998).

The district court determ ned that although the truck was
first sighted by the agents approximately 75 mles fromthe
border, the activation of vehicle sensors in an area nuch | ess
than 50 mles fromthe border, the absence of major roads
i ntersecting H ghway 385 between the border and the point where
the truck was first sighted, and the arrival of the vehicle at a
time consistent wth the sensor alerts “unquestionably
indicate[d]” that the truck was traveling through an area very
close to the border prior to the stop. The district court’s
finding in this regard was not clearly erroneous; the finding is
pl ausible in light of the record as a whole. |[nocencio, 40 F.3d
at 721. The district court went on to conclude that the
proxi mty-to-the-border el enment supported the agents’ reasonable
suspi ci on determ nation

Jacqui not asserts that the proximty-to-the-border factor
shoul d wei gh agai nst a finding of reasonabl e suspicion, as the
agents had no reason to believe that his truck had recently
crossed the border. However, given the district court’s accepted
factual finding that the precipitate events clearly indicated
that the truck had traveled through an area very close to the

border prior to the stop, the agents did in fact have a reason to



believe that the truck had recently crossed the border.
Therefore, this factor does provide support for the stop. <.

Mel endez- Gonzal ez, 727 F.2d at 411 (rejecting proximty-to-the-

border factor where vehicle was stopped 60 mles from border and

there was no i ndependent reason to believe that the vehicle had

not started its journey in either of the two towns between the
border and the area of the stop).

Characteristics of the area

Based on Agent Grahamis testinony that H ghway 385 has a
reputation as a snuggling route, the district court concluded
that the characteristics of the area supported a finding of
reasonabl e suspicion. \Wile Jacqui not does not dispute that
H ghway 385 is a notorious smuggling route, he notes that it is
al so a maj or highway used by thousands of visitors to Big Bend

Nati onal Park, citing Rodriguez-R vas, 151 F.3d at 380. And he

points out that this court has cautioned that a vehicle' s nere
presence on a road frequently used for illegal activity is not

sufficient to justify a stop, citing United States v. Diaz, 977

F.2d 163, 165 (5th Cr. 1992).
Neverthel ess, "[i]t is well established that a road's
reputation as a snuggling route adds to the reasonabl eness of the

agents' suspicion." Zapata-lbarra, 212 F.3d at 881-82 (enphasis

added) (quotation and citation omtted). This factor weighs in
favor of reasonabl e suspicion.

Usual traffic patterns
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Agent Grahamtestified that traffic is typically very |ight
com ng out of Big Bend before six o' clock in the norning and that
he was surprised to see a work truck |eaving the park so early on
a Sunday norning. The district court thus considered the truck’s
presence on the highway at that tine to be a deviation fromthe
typical traffic patterns that added to reasonabl e suspicion

Jacqui not argues that leaving Big Bend early in the norning
shoul d not contribute to reasonabl e suspicion. He notes that
Agent Grahamtestified that it was not unusual for park visitors
to get an early start on their trip hone. However, Agent G aham
specifically testified that he did not believe he had ever seen a
work vehicle | eave the park on a Sunday norning and that such
vehicles typically leave in groups at the end of the work day or
work week. The traffic-pattern factor weighs in favor of
reasonabl e suspi ci on

Agents’ previous experience in detecting illegal activity

Agent Grahamtestified that he had three years’ experience
serving as a Border Patrol agent in the Al pine area and that
Agent Snodgrass had el even years’ experience as a Border Patrol
agent, with a few nonths of that experience in the Al pine area.
The district court concluded that the agents’ previous experience
in the region contributed to the reasonabl e suspicion
determnation. This factor supports the stop.

Behavi or of the driver

Agent Grahamtestified that as he followed the truck, it:

slowed dramatically to fifteen mles per hour bel ow the speed
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limt, although it had not previously been speeding; renmained
stopped at a stop sign for five seconds; nmade an unusual turn and
travel ed toward Al pine on an indirect route; and obeyed a school
zone sign that limted speeds while flashing, although the sign
was not then flashing. The district court concluded that the
driver’s behavior added to the agents’ reasonabl e suspicion.
Jacqui not argues that it was not suspicious for the truck to
sl ow down after Agent G ahamfollowed it within two car | engths,
passed it, and then got behind it again. He further contends
that it would not be unusual for a prudent out-of-state traveler
to stop at the H ghway 385 and H ghway 90 intersection for five
seconds to determne the way to the nearest town, which was
Al pine, or to travel at Hi ghway 90's posted speed Iimt of 20
m |l es per hour.
Al t hough deceleration in the presence of a patrol car nay be
conpl etely innocent behavior, this court has noted that such
behavi or may be suspicious if the driver was not speedi ng when

first observed. See Villalobos, 161 F.3d at 291. And while it

i's questionabl e whether the truck’s five-second pause at the stop
sign and adherence to the school zone speed |imt were especially
suspicious, the truck’s indirect travel route fromBig Bend to

Al pi ne does trigger suspicion. See Zapata-lbarra, 212 F.3d at

884 (approving the district court’s consideration of an indirect
route as a factor supporting reasonable suspicion). This court
af fords due weight to the inferences | aw enforcenent officers

draw fromhistorical facts and the events |leading up to a stop.
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ld. Considering the totality of the driver’s behavior, this
factor weighs in favor of reasonabl e suspicion.

Parti cul ar aspects of the vehicle

Agent Grahamtestified that the truck: was not a tourist-
type vehicle, but a work vehicle carrying tool boxes, a gas tank,
and an air tank; did not have a park sticker on its w ndshield,
indicating that it had not been in any tourist areas of the park
for any length of tine; and bore a Kansas |icense plate, although
the park uses |ocal contractors. The district court did not err
in determning that the appearance of the truck contributed to
the agents’ reasonabl e suspicion

Al t hough the district court did not specifically address it,
the factor regarding information about recent illegal trafficking
in aliens or narcotics in the area is also relevant in this case.
Agent Grahamtestified that he was personally aware of “a | ot of”
recent narcotics smuggling taking place through the Al pine area
that was destined for locations in Kansas. Since the truck in
question bore a Kansas license plate, this information weighs in
favor of Agent G ahanis reasonabl e suspicion determ nation.

Finally, as there is no indication in the record that
Jacqui not, the truck’s only passenger, caused any suspicion, the
factor regardi ng the nunber, appearance, and behavi or of the
passengers is the sole factor that does not support the agents’

reasonabl e suspicion determ nation. See Zapata-lbarra, 212 F.3d

at 884 (stating that not every Brignoni-Ponce factor need wei gh

in favor of reasonabl e suspicion and that an officer need not
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elimnate all reasonable possibility of innocent travel before
conducting an investigatory stop).

Viewi ng the evidence in the light nost favorable to the
Governnent and considering the totality of the circunstances, the
district court did not err in denying Jacquinot’s notion to
suppress, as the border patrol agents’ stop of the truck in which
he was riding was based on reasonabl e suspicion that the truck’s
occupants were engaged in illegal activity. See id. at 881;
| nocenci o, 40 F.3d at 721.

b. Upward adjustnent for weapon possession

Jacqui not al so contends that the district court erred in
applying 8 2D1.1(b)(1)’s two-level upward adjustnent for
possessi on of a weapon in connection with a drug trafficking
of fense. Jacqui not argues that although there were two unl oaded
handguns in the truck, the Governnent failed to prove that it was
not clearly inprobable that he possessed those handguns in
connection with his drug of fense.

The district court’s decision to apply 8 2D1.1(b)(1) is a

factual determ nation reviewable for clear error. Uni ted States

v. Westbrook, 119 F.3d 1176, 1192-93 (5th Gr. 1997). Section
2D1. 1(b) (1) provides for a two-level increase in the offense

Il evel for a drug trafficking offense “[i]f a dangerous weapon
(including a firearn) was possessed.” “The governnent has the
burden of proof under § 2D1.1 of showi ng by a preponderance of
the evidence that a tenporal and spatial relation existed between

t he weapon, the drug trafficking activity, and the defendant.”
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United States v. Vasquez, 161 F.3d 909, 912 (5th Gr. 1998)

(internal quotation and citation omtted). “Applying this
standard, the governnent nust provide evidence that the weapon
was found in the sane |ocation where drugs or drug paraphernalia
are stored or where part of the transaction occurred.”" |d.
(internal quotation and citation omtted). The § 2D1.1(b)(1)

adj ust nent should be applied if the weapon was present, unless

t he defendant establishes that it was clearly inprobable that the
weapon was connected with the offense. See § 2D1.1(b)(1),

coment. (n.3); United States v. Marnolejo, 106 F.3d 1213, 1216

(5th Gir. 1997).

A PSR is generally considered sufficiently reliable to be
considered by the trial court as evidence in nmaking the factual
determ nations required by the sentencing guidelines. United

States v. West, 58 F.3d 133, 138 (5th Gr. 1995). 1In the present

case, the district court adopted the PSR s findings that 286.44
pounds of marijuana were found in a toolbox in the bed of the
truck in which Jacquinot was riding and that two unl oaded
handguns were found in the cab of the truck. Jacquinot does not
contest these findings and even acknow edges that ammunition was
also found in the truck. Accordingly, the district court did not
err, clearly or otherwse, in finding that § 2D1.1 was applicable
because there was a tenporal and spatial relationship between
Jacqui not, the guns, and his drug trafficking offense. See

United States v. Brown, 217 F.3d 247, 261 (5th G r. 2000)

(applying 8 2D1.1(b) (1) adjustnment where shotgun found in truck

15



of vehicle used to transport drugs), vacated on other grounds by

Randle v. United States, 121 S. . 1072 (2001); United States V.

Musqui z, 45 F.3d 927, 929, 932 (5th Cir. 1995) (applying §
2D1. 1(b) (1) adjustnent where gun found under the seat of car used
in attenpted theft of narcotics).

There is no nerit to Jacquinot’s argunent that because he
was not charged with the 18 U.S.C. 8 924(c) (1) offense of
possessing a firearmin furtherance of a drug trafficking offense
and because Agent Snodgrass’ nenp stated that the guns were not
| oaded, no attenpt was made to use them and there was no
evi dence that the guns had been intended for use against |aw
enforcenent officers, it is clearly inprobable that the guns were
connected to his drug trafficking offense. For purposes of the
8§ 2D1.1(b)(1) adjustnent, "[i]t is not necessary for possession
of the weapon . . . to be sufficiently connected with the crine
to warrant prosecution as an independent firearm offense."”

United States v. Villarreal, 920 F.2d 1218, 1221 (5th Cr. 1991).

And it is not material that the guns were not |oaded; 2D1.1(b) (1)
i s an added punishnment for drug of fenders who hei ghten the danger
of drug trafficking by possessing a dangerous weapon, and the
mere presence of a gun, | oaded or not, can escal ate the danger.

See United States v. Mtchell, 31 F.3d 271, 278 (5th Cr. 1994).

Finally, it does not matter whether Jacquinot actually used or
intended to use the guns in his drug-trafficking offense; the

pertinent fact is that “they could have been so used.” United
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States v. Menesses, 962 F.2d 420, 429 (5th Cr. 1992) (enphasis

added). Jacquinot’s sentence nust therefore be affirned.
[11. CONCLUSI ON
Based on the foregoing, we affirm Jacqui not’s conviction and
sent ence.

AFFI RVED.
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ROBERT M PARKER, Circuit Judge, specially concurring.

The absurdity of our Fourth Anendnment jurisprudence, as it
relates to the southern border area of Texas, is well illustrated
by Judge Wener’'s dissent in United States v. Zapata-lbarra. In
addition to the factual scenarios he lists in his dissent that we
have judicially blessed, we can now add spending five seconds at
a Stop sign prior to turning left, and driving 20 nph through a
school zone when the blinking Iight was off.

The stop was seventy-five mles fromthe border, well beyond
our artificial fifty mle limt. There is no evidence that the
truck had crossed the border. The articul ated reason of |ead
car/follow ng car had been dispelled, a fact which decreases the
rel evance that at sonme point (undisclosed for security purposes)
within the park two vehicles passed a sensor. The officers also
mentioned the highly suspicious slowing within the speed imt as
t he defendants were being foll owed and the Kansas |icense plate
on the vehicle. This last point had particular significance for
one of the officers, since at one point in his career he nmade a
case involving a Kansas desti nati on.

| find no rational or principled basis upon which to
conclude that either reasonabl e suspicion or probable cause
existed that would justify the stop in this case. | choose to
speci ally concur because | recognize that at this point in tineg,
inthis circuit, a dissent would be an exercise in futility. |

remai n hopeful that at sone point in time, the hysteria regarding

18



the ill-fated war on drugs and its inpact on the Fourth Amendnent

W Il subside and the rule of reason will again prevail.

19



ROBERT M PARKER, Circuit Judge, specially concurring.

The absurdity of our Fourth Anendnment jurisprudence, as it
relates to the southern border area of Texas, is well illustrated
by Judge Wener’'s dissent in United States v. Zapata-lbarra. In
addition to the factual scenarios he lists in his dissent that we
have judicially blessed, we can now add spending five seconds at
a Stop sign prior to turning left, and driving 20 nph through a
school zone when the blinking Iight was off.

The stop was seventy-five mles fromthe border, well beyond
our artificial fifty mle limt. There is no evidence that the
truck had crossed the border. The articul ated reason of |ead
car/follow ng car had been dispelled, a fact which decreases the
rel evance that at sonme point (undisclosed for security purposes)
within the park two vehicles passed a sensor. The officers also
mentioned the highly suspicious slowing within the speed Iimt as
t he defendants were being foll owed and the Kansas |icense plate
on the vehicle. This last point had particular significance for
one of the officers, since at one point in his career he nmade a
case involving a Kansas desti nati on.

| find no rational or principled basis upon which to
conclude that either reasonabl e suspicion or probable cause
existed that would justify the stop in this case. | choose to
speci ally concur because | recognize that at this point in tineg,
inthis circuit, a dissent would be an exercise in futility. |

remai n hopeful that at sone point in time, the hysteria regarding

20



the ill-fated war on drugs and its inpact on the Fourth Amendnent

W Il subside and the rule of reason will again prevail.

21



