IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-50699

QUORUM HEALTH RESOURCES, L.L.C.,

Pl ai ntiff/Appel | ee/ Cross- Appel | ant,

V.

MAVERI CK COUNTY HOSPI TAL DI STRI CT
d/ b/ a FORT DUNCAN MEDI CAL CENTER,

Def endant / Appel | ant / Cr oss- Appel | ee,

AND

TEXAS HOSPI TAL | NSURANCE NETWORK, | NC.,
TEXAS HOSPI TAL | NSURANCE EXCHANGE,

Def endant s/ Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Western District of Texas

Sept enber 30, 2002

Bef ore BARKSDALE and STEWART, Circuit Judges, and ROSENTHAL, "

District Judge.

ROSENTHAL, District Judge:

District Judge of the Southern District of Texas,
by desi gnati on.

sitting



The primary i ssue in this appeal is whether a contractual
indemmity provision neets the requirenents of the Texas express
negligence rule, entitling the indemmitee to relief froma judgnent
based on its own negligence. By cross-appeal, the indemitee
challenges its insurer’s conpliance with the duty to defend. The
insurer, in turn, challenges the insured s conpliance wth the
cooperation clause in the insurance policy.

This court concludes that, as a matter of law, the
contract does not neet the Texas express negligence rule’'s
requi renents for indemification of |osses arising from the
i ndetmitee’s own negligence. As to the insurance issues, the
record discloses genuine issues of fact material to determ ning
whet her the insurer breached its duty to defend. W reverse the
district court’s grant of summary judgnent, rendering as to the
indemmification issue and remanding as to the duty to defend
i ssues. The reasons are expl ai ned bel ow.

| . Backgr ound

In 1990, Quorum Health Resources, L.L.C. (“Quoruntf), a
hospi tal managenent conpany, entered into a Managenent Agreenent
wth the Mverick County Hospital District d/b/a Fort Duncan

Medi cal Center (the “Hospital”).! The Hospital was insured by the

. The Hospital entered into a five-year Management
Agreenent in 1990 wth HCA Managenent Conpany, Quorum s
predecessor, with effective dates from May 14, 1990 to My 14,
1995. The Hospital and Quorum renewed t he Managenent Agreenent in
May 1995, with effective dates from May 14, 1995 to May 13, 2000.
The provisions in the Agreenents setting out the Hospital's
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Texas Hospital Insurance Exchange and Texas Hospital |nsurance
Network, Inc. (collectively, “THE"). Quorum was an additiona
nanmed insured on the Hospital’'s policy.?

In June 1996, David and Veronica Rodriguez filed suit in
state court in Maverick County, Texas, on behal f of thensel ves and
their mnor daughter, Cristina. The Rodriguez famly sued the
Hospital and the obstetrician, three registered nurses, and the
nurse practitioner present at Cristina s birth. The Rodriguez
plaintiffs alleged nedical nmalpractice during the delivery that
left Cristina with severe nental and physical disabilities.® The
Hospital tinely notified THIE of the lawsuit. THI E assigned a | aw
firmto represent all the defendants.

In March 1997, the Rodriguez plaintiffs joined the
Hospi tal’s managenent conpany, Quorum as an additional defendant.
THI E assigned the sane | awer to represent Quorum along with the
previ ously naned defendants. The joint representation proceeded

until April 13, 1998, when Quorum asserted a conflict of interest

obligation to indemify Quorum are identical. The reciprocal
i ndemmi ty provisions, setting out Quorum s obligation to i ndemify
the Hospital, are slightly different in the two Agreenents.

2 The Hospital and TH E subm tted i nsurance policy No. CG
00 25 42 as part of the sunmary judgnent record. The policy
provi des for coverage of $100, 000 per nedical incident and $300, 000
aggr egat e. Quorumis listed as an additional insured under the

policy.

s David X. and Veronica Rodriquez, as Next Friends to
Christina Rodriguez, a Mnor, v. Quorum Health Resources, L.L.C
f/klia Quorum Health Resources, Inc., Cause No. 96-06-13873-CV
365th District Court of Maverick County, Texas.
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and request ed separat e counsel . The parties di spute what happened
next . TH E asserts that it offered Quorum separate counsel from
its list of approved attorneys, but Quorum rejected the |awer
offered and insisted on an attorney who was not on THIE s |ist.
Quorum agrees that THIE offered a |awer, but asserts that this
| awyer declined the representation and that THHE failed to offer a
repl acenent .

The Rodriguez suit proceeded to trial in Eagle Pass,
Texas, in Novenber 1999. Quorumwas represented by counsel it had
selected without THIE s participation or involvenent. Quorum s
excess insurer, Anmerican Continental Insurance Co., paid the costs
of Quorunmis defense. Before trial began, the Rodriguez plaintiffs
nonsuited all the defendants except Quorum The parents, David and
Veroni ca Rodriguez, nonsuited their individual clains against
Quorum The trial proceeded with Quorumas the only defendant, on
clains for actual and exenplary damages for sinple and gross
negl i gence, on behalf of the m nor child.

Plaintiffs tried the case on the basis of the N nth
Amended Petition, which alleged that Quorumcommtted twenty-four
separate acts of negligence. The allegations included negligent
hiring of untrained nursing personnel, failing properly to train
nursing personnel, failing to enforce the Hospital’'s personnel
policies, and negligently hiring and training the Quorum enpl oyees
who managed t he Hospital. The petition did not allege that Quorum
was vicariously liable for the acts or om ssions of the Hospital’s
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medi cal staff or the obstetrician who attended the delivery, but
who was not a Hospital enployee. The petition did allege that
Quorumwas vicariously liable for the negligence of two of Quorum s
own enployees working at the Hospital under the Managenent
Agreenent: the Hospital Adm nistrator and the Controller.*

The jury found that Quorumnegligently perforned services
to the Hospital that “increased the risk of injury or harmto a
patient of The Hospital” and proximately caused injury or harmto
a patient “by reliance of The Hospital upon Quorumi s undertaking to
perform such services.” The jury found Quorum 65 percent
responsible for Cristina Rodriguez’s injuries. The jury also found
the attending obstetrician negligent and assessed conparative
causation at 35 percent. The jury awarded $52 nillion in actual
damages and, finding malice on the part of Quorum awarded an
additional $7.5 mllion in exenplary danages.

Plaintiffs settled with the obstetrician before the
verdict. In an Anmended Final Judgnent, the trial court deducted
the anmpbunt of the settlenent and added prejudgnent interest,
awardi ng actual damages of approximately $57 mllion before
postj udgnment i nterest. The trial court disregarded the jury’'s
finding of malice and ordered that plaintiffs not recover exenplary

damages agai nst Quorum

4 The jury found that the Adm nistrator and Controller, who
were Quorum enpl oyees, were acting as Quorum s enpl oyees at the
relevant tinmes and not as the Hospital’s “borrowed enpl oyees.”
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Quorum filed a declaratory judgnment suit in federal
district court, alleging that the indemity provision in its
Managenent Agreenent required the Hospital to i ndemmify Quorumfor
the Rodriquez judgnment and required the Hospital to defend Quorum
in the Rodriguez suit. Quorum also sought a declaratory judgnent
that THIE had breached its duty to defend Quorum under the
i nsurance policy and owed Quorum a duty to indemify for the
resulting judgnent, up to the policy limts.

Both the 1990 and 1995 Managenent Agreenents between the
Hospital and Quorum contained the follow ng i ndemmity provision:

Hospital agrees to i ndemify and hol d harm ess
Quorum its Affiliates, and each of their
sharehol ders, directors, officers, enployees,

and agents (“Quorum Indemmified Party”) from
and against any and all |osses, clains,

damages, liabilities, costs and expenses
(including reasonable attorneys’ fees and
expenses related to the defense of any
clains), joint or several, which my be
asserted agai nst any of the QuorumI ndemified
Parties or for which they nmay now or hereafter
becone subject arising in connection with the
activity of the Hospital (“Quorum Cainf),

including but not limted to: (i) alleged or
actual failure by the Board to perform any of

its duties hereunder, (ii) any pending or
t hreatened nedi cal nal practice or other tort

clains asserted against Quorum (iii) any
action agai nst Quorum brought by any of the
Hospital’s current or fornmer enployees or
Medi cal Staff nenbers; (iv) any act or
om ssion by any Hospital enployee, Medical

Staff nmenber, or other personnel; and (v) any
vi ol ation of any requirenent applicable to the
Hospital wunder any federal, state or |ocal

envi ronment al , hazardous waste or simlar |aw
or reqgulation; provided that such clains have
not been caused by the gross negligence or

wllful or wanton m sconduct of the Quorum
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Indermmified Party seeking indemification
pursuant to this Agreenent.

The 1990 Managenent Agreenent contained the follow ng
provi sion setting out Quorum s reciprocal indemity obligation to
t he Hospital

[ Quorun] agrees to i ndemmify and hol d harm ess
the Hospital and its sharehol ders, directors,
officers or trustees (“Hospital Indemified
Party”) from and against all |osses, clains,
damages, liabilities, costs and expenses
(including reasonable attorney’'s fees and
expenses related to the defense of any
clains), joint or several, which my be
asserted against any Hospital Indemified
Party (“Hospital clainf), as a result of any
personnel or other action brought against the
Hospital Indemified Party by any Key Person
[the Adm ni strator and Controller] relating to
any acts performed by such Key Person within
the scope of his or her enploynent by
[ Qiorun]; provided that such Hospital Cains
have not been caused by the gross negligence
or wllful or wanton msconduct of the
Hospi t al | ndemmni fi ed Party seeki ng
i ndemmi fication pursuant to this Agreenent.

The 1995 Managenent Agreenent contained this sane provision, with
one change. The 1995 Agreenent contained the provision stating
that Quorum would indemify the Hospital for “losses, clains,

damages, liabilities, costs and expenses” as a result of actions
brought by a “Key Person.” However, the 1995 Agreenent added t hat
Qorumwoul d i ndemify the Hospital for “losses, clains, damages,

liabilities, costs and expenses” from clains asserted agai nst the
Hospital “as a result of . . . the sole negligence of Quorum
outside the scope of its enploynent; provided that such Hospita

Cl ai ns have not been caused by the gross negligence or wllful or
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wanton m sconduct of the Hospital Indemified Party seeking
i ndemmi fication pursuant to this Agreenent.”

The insurance policy THE issued to the Hospital
provided, in relevant part, as follows:

[ THIE] shall have the right and duty to defend
any suit against the insured seeking danages
because of such injury even if any of the
all egations of the suit are groundl ess, false,
or fraudul ent. The conpany may nmake such
i nvestigation and, with the witten consent of
the insured, such settlenent of any claimor
suit as it deens expedient. The conpany shal
not be obligated to pay any clai mor judgnment
or to defend any suit after the applicable
limt of the conpany’s liability has been
exhausted by paynent of the judgnent or
settlenents.

The policy further provided that

the insured and each of its enployees shal

cooperate with the conpany and, wupon the

conpany’s request, assist . . . in the conduct

of suits . . . . No action shall |ie against

the conpany unless, as a condition precedent

thereto, there shall have been full conpliance

with all the ternms of this policy .

Quorum and the Hospital filed cross-notions for sunmmary
judgnent as to the enforceability of the Hospital’s obligation to
i ndemmi fy Quorum for the $52 mllion judgment. Quorum and TH E
filed cross-notions for summary judgnent as to whether THH E had
breached its duty to defend and whether Quorum had breached its
duty of cooperation. The district court held that: (1) the
indemmity provision in the Mnagenent Agreenent between the
Hospital and Quorum net the Texas express negligence rule and

required the Hospital to indemify Quorumfor the danmages resulting
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from Quorunmis own negligence, making the Hospital |iable for the
anopunt Quorumpaid to settle the Rodriquez judgnent, approxinmtely
$31 mllion; (2) the Hospital did not owe Quorum conmon | aw
i ndemmi fication under Texas |law, (3) the $100, 000 st atutory damage
cap applicable to the Hospital as a governnental unit of the State
of Texas under the Texas Tort Cainms Act® did not linmt the
Hospital’s obligation to i ndemify Quorum (4) the Hospital did not
owe Quorum a duty to defend because the Managenent Agreenent
permtted, but did not require, the Hospital to participate in the
def ense of any action against Quorum (5) TH E did not breach its
duty to defend Quorumunder the insurance policy; and (6) TH E was
not obligated to indemify Quorum for the Rodriguez judgnent
because Quorum breached its duty to cooperate with the insurer
under the policy by rejecting the defense counsel THH E offered.
All parties appeal ed.

The Hospital appeals on two grounds: the indemity
provi sion in the Managenent Agreenent fails the express negligence
test under Texas |law and is unenforceable as to |osses resulting
from Quorumis own negligence; and the Hospital’s indemity
obligations to Quorum if any, are limted by the statutory cap
limting tort damages against a State hospital district. Quorum
asserts it is entitled to contractual indemity fromthe Hospita

for the $31 mllion that Quorumpaid to settle with the Rodri guez

5 Tex. Qv. PraC. & REM CobE ANN. 88 101. 001-.109 (Vernon 1997
& Supp. 2002).



famly. Quorum and the Hospital agree that the indemification
i ssues between them are properly decided as a matter of |aw

Quorum cross-appeals fromthe district court’s grant of
summary judgnent, holding that THIE did not breach its duty to
def end Quorumand that Quorumdi d breach its duty to cooperate with
THI E. Quorumargues that there are genuine i ssues of fact materi al
to determ ning whether TH E satisfied its obligation to provide
counsel to Quorum or whether Quorum rejected the lawer THE
provi ded. Quorum argues that the evidence in the record either
negated THIE s claimthat Quorum breached the cooperation cl ause
or, at least, raised genuine factual disputes that precluded
summary judgnent. Quorum al so asserts that the record contains no
evidence that TH E suffered prejudice as a result of Quorums
actions or, at |least, raised genuine factual disputes as to whet her
THI E | ost any right under its policy, precluding sunmary judgnent.
Quorum argues that the district court’s ruling on these issues
shoul d be reversed and remanded for trial.

Because of our resolution of the Hospital’'s first ground
for appeal, we do not decide whether the Hospital’s indemity
obligations to Quorum are limted by the Texas statutory cap on
tort danmges against a State hospital district. The other bases
for appeal and cross-appeal are exam ned bel ow

1. The Standards of Revi ew
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A grant of summary judgnent is reviewed de novo. See

Dal |l as County Hosp. Dist. v. Associates’ Health and Wel fare Pl an,

293 F.3d 282, 285 (5th Gr. 2002). The interpretation of a
contract is a question of |law, subject to de novo review. Fina,

Inc. v. ARCO 200 F.3d 266, 268 (5th Cr. 2000); Am States Ins.

Co. v. Bailey, 133 F. 3d 363, 369 (5th Cr. 1998); Canutillo | ndep.

Sch. Dist. v. Nat'l Union Fire Ins., 99 F.3d 695, 700 (5th Cr.

1996). Summary judgnent is appropriate when there “is no genui ne

issue as to any material fact and the noving party is entitled to

a judgnent as a matter of |aw Conoco, Inc. v. Medic Systens,

Inc., 259 F.3d 369, 371 (5th Cr. 2001). The court nust viewfacts
and inferences in the |light nost favorable to the party opposing

the notion. See Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248

(1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S.

574, 587-88 (1986). A factual dispute precludes a grant of summary
judgnent if the evidence would permt a reasonable jury to return

a verdict for the nonnoving party. See Liberty Lobby, 477 U S. at

248: Merritt-Canpbell, Inc. v. RxP Prods., Inc., 164 F. 3d 957, 961

(5th Gr. 1999). Credibility determ nations are not part of the

summary judgnent analysis. Liberty Lobby, 477 U S. at 247-49.

Texas |law applies in this diversity case, requiring this
court to consider the Texas express negligence rule for indemity
contracts. “‘[Il]n the absence of explicit guidance fromthe state
courts, [this court] nust attenpt to predict state law, not to

create or nodify it.”” Assoc. Int’'l Ins. Co. v. Blythe, 286 F.3d
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780, 783 (5th Gr. 2002) (quoting United Parcel Serv., Inc. V.

Weben I ndus., Inc., 794 F. 2d 1005, 1008 (5th G r. 1986)). Although

there is no Texas Suprene Court case involving the exact contract
| anguage at issue here, Texas Suprene Court cases applying the
applicable rules of contract construction to simlar indemity
provi sions provide anple guidance for this court to “substitute
[an] infornmed judgnent for [an] infornmed guess[]” as to how a

Texas court would rule if presented with these facts. Nat’'l Educ.

Assoc., Inc. v. Lee County Bd. of Public Instruction, 467 F.2d 447,

449 (5th Gr. 1972); Erie RR Co. v. Tonpkins, 304 U S. 64, 79-80

(1938); Harris v. Parker College of Chiropractic, 286 F. 3d 790, 793

(5th Gir. 2002).

[11. Analysis

A The Texas Express Negligence Rule

The express negligence rule is a rule of contract
interpretationthat applies specifically to agreenents to i ndemify
anot her party for the consequences of that party’ s own negligence.
Under the express negligence rule, contracting parties seeking to
i ndemni fy one party from the consequences of its own negligence
must express that intent in specific terns, wwthin the four corners

of the docunment. Ethyl Corp. v. Daniel Const. Co., 725 S.W2d 705,

707-08 (Tex. 1987). The Texas Suprene Court adopted this rule in
the Ethyl <case, rejecting the less stringent “clear and

unequi vocal ” test, inrecognition of the fact that “indemification
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of a party for its own negligence is an extraordinary shifting of

risk.”® 1d.; Dresser Industries, Inc. v. Page Petroleum Inc., 853

S.W2d 505, 508 (Tex. 1993). The express negligence rule is based
on a requirenent of fair notice. Dresser, 853 S.W2d at 506.

In Ethyl, a third party successfully sued Ethyl, the
prem ses owner, for injuries occurring during the performance of
Ethyl’s contract with Daniel, the contractor. 725 S.W2d at 706-
07. Ethyl then sued Daniel, seeking contractual indemity. The
jury found both Ethyl and Dani el negligent, apportioning liability
for the third party’s injuries ninety percent to Ethyl and ten
percent to Daniel. The contractual indemity provision stated as
fol |l ows:

[Daniel] shall indemify and hold [Ethyl]

harm ess agai nst any | oss or danage to persons

or property as a result of operations grow ng

out of the performance of this contract and

caused by the negligence or carel essness of

[ Dani el ], [ Dani el ’ s] empl oyees,

Subcontractors, and agents and |icensees.

ld. at 707. The Texas Suprene Court held that this contractua
| anguage did not neet the express negligence test. Ethyl argued

that it was entitled to indemification from Daniel. The Court

hel d that the | anguage providi ng i ndemification for “any | oss

6 Under the “cl ear and unequi vocal” test, a court exam nes
“whet her the contract between the parties expresses in clear and
unequi vocal | anguage the intent of the indemmitor to indemify the
i ndemmi tee against the consequences of the indemitee’s own
negl i gence whet her such negligence was the sol e proxi mate cause of
the injury or a proximte cause jointly and concurrently with the
indemmitor’s negligence.” 725 S.W2d at 707.
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as a result of operations” did not expressly state that the

indemmity obligation included |osses resulting from Ethyl’s own
negligence. The Texas Suprene Court held that under the express
negligence rule, “[1]ndemmitees seeking indemity for the
consequences of their own negligence which proxinmately causes
injury jointly or concurrently with the indemitor’s negligence
must al so neet the express negligence test.” ld. at 708. The
contract contained “no provision for contractual conparative
indemity,” id., and the Texas Suprene Court refused to i nply such
an obligation fromthe contract | anguage.

The Texas Suprene Court expl ained the need for the strict
requi renents of the express negligence doctrine:

As we have noved closer to the express

negl i gence doctrine, the scriveners of

i ndemmity agreenents have devised novel ways

of witing provisions which fail to expressly

state the true intent of those provisions.

The intent of the scriveners is to indemify

the indemmitee for its negligence, yet be just
anbi guous enough to conceal that intent from

the indemitor. The result has been a
plethora of Jlaw suits to construe those
anbi guous contracts. W hold the better

policy is to cut through the anbiguity of
those provisions and adopt the express
negl i gence doctri ne.
ld. at 708-09. Whether a contractual indemity provision conplies
wth the express negligence doctrine is a question of |aw for the

court. See Dresser, 853 S . W2d at 509; Fisk Elec. Co. .

Constructors & Assocs., Inc., 888 S.W2d 813, 814 (Tex. 1994).

1. Does the Express Negligence Rul e Apply?
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The express negligence rule applies if Quorum seeks
indemmification for its own acts of negligence or for the joint or
concurrent negligence of Quorum and the Hospital. “I ndemmi t ees
seeking indemity for the consequences of their own negligence
whi ch proximately causes injury jointly or concurrently with the
indemmitor’s negligence nust also neet the express negligence
test.” Ethyl, 725 S . W2d at 708. If Quorum is seeking
i ndemmi fication for the consequences of the Hospital’s negligence,

t he express negligence doctrine does not apply. See id.; GQlf Ins.

Co. v. Burns Mtors, Inc., 22 S . W3d 417, 423-24 (Tex. 2000);

Boston O d Colony Ins. Co. v. Tiner Assocs. Inc., 288 F.3d 222, 230

(5th Gir. 2002).

Quorum argues that the judgnent in the Rodriguez suit is
not based on Quorumis own negligence, but rather solely on the
negl i gence of the Hospital Board and the Hospital personnel who
attended Cristina Rodriguez’s delivery. The Rodriquez plaintiffs
nonsuited the Hospital and its enployees before trial. The
Rodriguez jury answered questions only as to the negligence of
Quorum and the obstetrician, who was not a Hospital enployee. The
jury found that Quorumnegligently fulfilled duties it owed to the
patients of the Hospital. The jury answered the conparative
causation issue by finding Quorum 65 percent at fault and the
obstetrician 35 percent at fault. The jury answered questions

finding that Quorum was |iable for the negligence of the Quorum
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Adm ni strator and Controller, Quorum enployees provided to the
Hospital under the Managenent Agreenent.

The record does not support Quorunmis argunent that the
damages awarded resulted fromthe sole negligence of the Hospital
and its enployees and staff nenbers, not Quorunis enployees. The
express negligence rule applies.

2. Does the Contract Language Satisfy t he Express Negligence
Rul e?

Quorum argues that the Ilanguage of the indemity
provi sion satisfies the Texas express negligence rule, so as to
require the Hospital to indemify Quorumfromthe consequences of
Quorum s own negligence. Quorumrelies on one general provision
and two nore specific provisions of the Mnagenent Agreenent
paragraph entitled “lIndemification by Hospital.”

The first provision Quoruminvokes is the statenent that

the Hospital wll indemify Quorumfrom “l osses, clains, danages,
liabilities, costs, and expenses . . . arising in connection with
the activity of the Hospital (‘Quorum Caim).” The second

provisionis the definition of “Quorumd ai ni as “i ncl udi ng but not

limted to . . . any pending or threatened nedical nal practice or
other tort clains asserted agai nst Quorum” The third provision
is the statenent that the Hospital will not indemify Quorum for

clains caused by Quorumis “gross negligence or willful or wanton
m sconduct.” As to the second and third provisions, Quorum argues

t hat because a nedical mal practice claimis a negligence claim and
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because the express exclusion for gross negligence is “tantanount
to the express inclusion of ordinary negligence,” the contract,
construed as a whol e, sufficiently expressed the parties’ intent to
require the Hospital to indemify Quorum for its own ordinary
negligence.’ The Hospital argues that the contract |anguage fails
to neet the stringent requirenents of the Texas express negligence
rul e.

This court conpares the I|anguage of the Managenent
Agreenent indemmity provision to simlar provisions that courts
have exam ned under the Texas express negligence standard. The
conpari son reveal s that the Managenent Agreenent provi sion does not
nmeet the Texas express negligence rule and cannot be the basis for
requiring the Hospital to indemify Quorum for the judgnent
resulting fromits own negligence or the concurrent negligence of
t he indemmitor and i ndemnitee.

The Texas Suprenme Court has consistently refused to
enforce i ndemi ty agreenents that do not expressly and specifically
provide for indemification for the indemitee’s own negligence.
Ceneral, broad statenents of indemity are not effective to shift
the consequences of the indemitee’s own negligence to the

i ndemi t or. The indemity provision that the Court found

! Al t hough the district court found that general principles
of contract construction supported Quorum s argunent, the court
accurately noted that “[i]t is absurd that a county hospital
district, which has a $100, 000.00 statutory cap on its liability,
would intentionally agree to indemify another party for an
unspeci fied anount.”

17



ineffective in Ethyl, the case in which Texas adopted the express
negligence rule, provided that the contractor would i ndemify the
owner against "any loss . . . [incurred] as a result of operations
grow ng out of the performance of this contract and caused by the
negl i gence or carel essness of Contractor [indemitor] . . . ." 725
S.W2d at 708. The Texas Suprene Court rejected the argunent that
this broad |anguage sufficiently expressed the intent that the
contractor/indemitor would absorb the consequences of the
owner/indemitee’s negligence, including joint negligence. |d.
The Texas courts have rigorously applied the express

negligence rule since Ethyl was decided. In GQlf Coast Masonry,

Inc. v. Owens-Illinois, lInc., 739 S . W2d 239 (Tex. 1987), a

contractor agreed to indemnify the plant owner for | osses "arising
out of or in any way connected with or attributable to the
per f or mance or non- per f or mance of wor k her eunder by
contractor. . . ." Id. at 240. The Texas Suprene Court held that
the clause failed the express negligence test because the | anguage
did not specifically and expressly state that the | osses included
those resulting from the owner’s own negligence. Id. In Fisk

Elec. Co. v. Constructors & Assoc. Inc., the indemity clause

provided that "[t]o the fullest extent permtted by |aw, [Fisk]
shal | indemify, hold harm ess, and defend [ Constructors] ... from
and against all clains, damages, |osses, and expenses, including

but not limted to attorney's fees..." arising out of or resulting
fromthe performance of Fisk's work. 888 S.W2d at 814. The Texas
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Suprene Court held that | anguage i nsufficiently specific to provide
“fair notice” that Fisk was obligated to i ndemmify Constructors for

its own negligence. 1d. at 815-16; see also DDD Energy, Inc. V.

Veritas D&C Land, Inc., 60 S. W3d 880, 883 (Tex. App.-Houston [14th

Dist.] 2001, n.p.h.) (holding that the follow ng clause did not
expressly state that Veritas would indemify DDD for DDD s own
negligence: “Veritas shall indemify, defend, . . . [DDD] for al
cl ai ns, damages, causes of actions, and liabilities resulting from
Veritas' failure to conduct seismc operations in an orderly and
wor kmanl i ke manner . . . ").

The Texas Suprene Court has applied the express
negligence rule so strictly that contracts defining what is
included in an indemity obligation by stating what is excluded

fail the rule s requirenents. In Singleton v. Crown Cent.

Petrol eum Corp., 729 S.W2d 690 (Tex. 1987), the plaintiff sued

the prem ses owner and the contractor, for injuries caused by the
contractor’s enpl oyee. The jury found that the owner and
contractor were concurrently negligent. The trial court required
the contractor to indemify the owner based on an indemity
agreenent that provided as foll ows:

Contractor agrees to . . . indemify . . .

owner . . . from and against any and all

claime . . . of every kind and character

what soever, . . . for or in connection with

|l oss of life or personal injury . . . directly

or indirectly arising out of . . . the
activities of contractor . . . excepting only
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clains arising out of accidents resulting from
t he sol e negligence of owner.

713 S.w2d 115, 118 (Tex. App. - Houston [1st Dist.] 1986)
(enphasi s added). The Texas Suprene Court held that the i ndemity
agreenent did not satisfy the express negligence rule. Singleton,
729 S.W2d at 691. The Court explained this result nore fully in

a | ater opinion:

The indemity contract in Singleton did not
specifically state that [Contractor] was
obligated to indemify [Omer] for [Owner’s]
own negligence. Rather, it specifically
stated what was not to be indemified, “clains
resulting from the sole negligence of the

owner.” The agreenent was an inplicit
indemmity agreenment requiring [Omer] to
deduce his full obligation from the sole

negl i gence excepti on.

Atlantic Richfield Co. v. Petroleum Personnel, Inc., 768 S.W2d

724, 725 (Tex. 1989).

Under these Texas Suprenme Court cases, a contract subject
to the express negligence rule cannot define what is included in an
indemmity provision by stating what obligations are outside that
i ndemmity agreenent. Such inplicit agreenents to require an
i ndemmitor to i ndemni fy agai nst the i ndemitee’ s own negligence are
not express and, therefore, not enforceable. |d.

By contrast, Texas courts have enforced indemity
agreenents that state, in clear, express, and specific terns, the

extent of the obligation to indemmify. |In Atlantic Richfield, the

Court considered an indemity clause providing that the i ndemitor
woul d i ndemi fy the indemitee for “any negligent act or om ssion
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of [the indemitee], its officers, agents or enployees. . . .” 768
S.W2d at 726. The Texas Suprene Court held that this | anguage net
the requirenents of the express negligence rule. [d. In Enserch

Corp. v. Parker, 794 S . wW2d 2, 6-7 (Tex. 1990), the Court

considered a clause providing that the i ndemitor would i ndemify
for any clains “regardl ess of whether such clainms are founded in
whol e or in part upon alleged negligence of [the indemitee]” and
that the indemmitor “further agrees to indemify and hold harm ess
[the indemmitee] . . . in respect to such matters.” The Court held
that the contract defined the parties’ intent to indemify for the
consequences of the indemitee’s own negligence. 1d. at 8. I n

Maxus Exploration, Co. v. Mran Brothers, Inc., 817 S.W2d 50, 56

(Tex. 1991), the court found that the follow ng provision net the
express negligence test: "Dianond Shanrock agree[s] to indemify
Moran against all bodily injury, death and property clains by its
enpl oyees or the enployees of its contractors '"wthout limt and
W thout regard to the cause or causes thereof or the negligence of

any party or parties, . . . .’" 1d.; see also Perman Corp. V.

Uni on Texas PetroleumCorp., 770 S. W 2d 928, 929-930 (Tex. App.-El

Paso 1989, no wit)(clause providing "Contractor hereby
i ndemmi fies and agrees to protect, hold and save Uni on Texas .

harm ess from and against all clainms, . . . including but not
limted to injuries to enpl oyees of Contractor, . . . on account
of, arising fromor resulting, directly or indirectly, fromthe
wor k and/ or services performed by Contractor . . . and whether the

21



sane i s caused or contributed to by the negligence of Union Texas,

its agent or enpl oyees, met the express negligence test).

At one end of the spectrum general statenents providing
for indemification for a type of activity from which |osses or
clains arise do not satisfy the express negligence doctrine. See,

e.qg., Fisk Elec., 888 S.W2d at 814; @l f Coast Masonry, 739 S. W 2d

at 240; Ethyl, 725 S . W2d at 708. Statenents that require
i nference or extension to inpose an i ndemnification obligation for
the indemitee’s own negligence do not satisfy the express

negl i gence doctri ne. See, e.qg., Singleton, 729 S.W2d at 690;

Houst on Lighting & Power v. Atchison, Topeka, & Santa Fe Rw. Co.

890 S.W2d 455, 458 (Tex. 1994) (provision expressly providing
indemmification for indemitee’s own negligence could not be
inferentially extended to include indemification for strict

liability clains against indemitee); see also dendale Constr

Servs., Inc. v. Accurate Air Sys., Inc., 902 S . W2d 536, 538-39

(Tex. App.-Houston [1st Dist.] 1995, wit denied) (indemification
clause applying to loss “regardless of whether it was caused in
part by a party indemified hereunder” does not expressly include

loss from negligence); Lee Lews Constr., Inc. v. Harrison, 64

S.W3d 1, 20-22 (Tex. App.-Amarillo 1999), aff’d on other grounds,

70 S.W3d 778 (Tex. 2001) (sane). At the other end of the
spectrum indemity provisions explicitly and affirmatively stating
that the parties intend to provide indemification for the

i ndemmi tee’s own negligence provide fair notice under the express
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negl i gence doctrine. See, e.q., Maxus Exploration, 817 S.W2d at

56; Atlantic Richfield, 768 S.W2d at 726; Enserch, 794 S.W2d at

8.

Quorum essentially argues that the indemity provisions
in the Managenent Agreenent place it at the enforceable end of the
spectrum allowing the district court to use general contract
construction principles to view the contract as a whole and
conclude that the indemity clauses were sufficiently specific to
give the Hospital fair notice of its obligation to i ndemify Quorum
for losses resulting from Quorums own negligence. Quorum s
argunent fails under the Texas cases on which it relies.

Quorum first relies on the general statenent in the
“I'ndemi fication by Hospital” provision, stating that the Hospital
“agrees to indemify and hold harm ess Quorum. . . for any and all
| osses, clains, damages, liabilities, costs, and expenses
joint or several . . . arising in connection with the activity of
the Hospital . . . .” Under clear Texas Suprene Court precedent,
this language is insufficient to establish, in the required express
ternms, that the parties intended that the Hospital would i ndemify

Quorumfor its own negligence. See, e.q., Ethyl, 725 S.W2d at 708

(“any loss” arising as “a result of operations” does not convey
intent to cover the indemitee’s own negligence).

Quorum argues that indemmity provision's definition of
the losses, clains, and damages for which the Hospital nust
indemify Quorum provides the necessary specificity. The
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Managenent Agreenent defines the |osses, clainms, and danages
covered by the Hospital’s i ndemnification obligation as “including,
but not limted to. . . nedical mal practice and other tort clains
asserted agai nst Quorum” Quorum argues that “nedi cal mal practice
or other tort clains asserted agai nst Quoruni includes cl ai ns based
on Quorumi s own negligence. However, not all “losses, clains,
damages, [or] liabilities” arising in connection with a nedica
mal practice or other tort claim asserted against Quorum are
necessarily based on Quorum s own negligence. A statenent that
i ndemmi fication applies to certain types of clainms does not extend
the obligation to the indemitee’s own negligence, even if the
types of clains specified could include clainms based on the
i ndemmi tee’ s negligence. In Ethyl, for exanple, the contract
provided indemity for |osses “as a result of the operations
grow ng out of the performance of this contract.” 725 S. W 2d at
707. Ethyl, the indemitee, argued that this | anguage was so broad
that it covered all losses resulting from contract performnce,
including |osses caused by Ethyl’s own negligence. The Texas
Suprene Court held that such a broad statenent of i ndemity did not

nmeet the express negligence test. 1d.; accord GQulf Coast Masonry,

739 S.W2d at 239-40 (clainms “arising out of or in any way
connected with or attributable to” a list of specified itens did
not state with sufficient specificity the parties’ intent to
indemmify for the party’s own negligent performance of the

described itens); DDD Enerqy, 60 S.W3d at 883 (“all clains”
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asserted “on account of . . . damage to property” insufficient to
establish intent to indemmify for the indemitee’s own negligence
t hat caused danage to property).

The |anguage in the Managenent Agreenent provision
setting out the Hospital’s obligation to i ndemify Quorum does not
expressly and specifically state that the Hospital nust indemify
Quorum for |osses, damages, liabilities, and costs of defense
arising in connection with nedical mal practice or other tort clains
asserted against Quorum and resulting from Quorum s negligence.
The | anguage i n the provision does not satisfy the requirenents of
t he express negligence rule.

Quorum al so argues, and the district court concl uded,
that the | anguage excluding |osses or clains caused by Quorums
gross negligence fromthe Hospital’s obligation to indemify Quorum
meant that the parties intended to include |osses, damages, and
clains caused by Quorunis sinple negligence within the Hospital’s
i ndemmity obligation. Quorum cites “established principles” of
contract construction and interpretation to support this result.
However, the express negligence doctrine is a rule of contract
construction that inposes requirenents beyond the “established

principles” of construction on which Quorumrelies. See Dresser,

853 S.W2d at 508. The express negligence rule requires an
explicit statement of the parties’ intention to require the
Hospital to i ndemmify Quorumfor the consequences of its own sinple
negligence. Ethyl, 725 S.W2d at 707-08.
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The Texas Suprenme Court has held that an indemity
agreenent that inplies an obligation to indemify for the
i ndemmi tee’ s own negligence as to one category or type of liability
by excluding it for a different category or type of liability is
not enforceabl e under the express negligence doctrine. The Texas
Suprene Court held in Singleton, 729 S.W2d at 691, and Atlantic
Richfield, 768 S.W2d at 725, that an agreenent that inplies an

obligation to indemmify for the indemmitee’s own negligence as to

one degree or type of liability - concurrent negligence - by
excluding it for a different degree or type of liability - sole
negligence - is not enforceable under the express negligence
doctri ne. Under that holding, the |anguage in the Managenent

Agreenent requiring deduction to determ ne what is included in the
indemmity obligation — indemity for Quorumis sinple negligence —
fromthe description of what is excluded — indemity for Quorunis
gross negligence — does not neet the “explicit” requirenment of the
Texas express negligence rule.

Texas cases decided since Singleton and Atlantic

Ri chfield have reached simlar results. In Texas Uils. El ec. Co.

v. Babcock & Wlcox Co., Inc., 893 S.W2d 739, 740 (Tex. App. -

Texar kana 1995, no wit), Texas Utilities sought indemification
from Babcock & Wlcox for a claimthat Texas Utilities had settled
wth a third party arising from the use of equipnment sold by
Babcock & WIlcox to Texas Utilities. Texas Uilities, the
purchaser, asserted that it and Babcock & Wl cox, the seller, were
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concurrently negligent in causing the injury that fornmed the basis
of the claim |d. The indemity provisionin the contract between

the parties provided that

[Seller] shall . . . indemify .
[ Purchaser] . . . from and agai nst any and
all claims . . . of every kind and character
what soever arising in favor of any person or
entity . . . wth the only exception being
that . . . [Purchaser] shall not be entitled
to indemification for clains, demands,

expenses, judgnents, and causes of action
resulting from[Purchaser’s] sole negligence.

Id. at 741-42. The court held that, as in Singleton, the
contract’ s exclusion of the purchaser/indemitee’ s sol e negligence
fromthe indemity obligation failed the express negligence test
because it did not affirmatively state that the parties intended to
i nclude indemity for concurrent negligence. Id. Simlarly, in

Houston Lighting & Power, 890 S.W2d at 458, the Texas Suprene

Court held that a <contract provision expressly providing
indemmification for the indemitee’s own negligence could not be
extended by inference to require indemification for the
indemmitee’s |losses resulting fromstrict liability.

These results are consistent with Ethyl itself, the
opinion in which the Texas Suprene Court adopted the express
negligence test as the Texas rule. In Ethyl, the court first
consi dered whether the contractor was required to indemify the
owner for the damages based on a broad provision providing
indemmity for “losses as a result of the operations grow ng out of
the performance of this contract.” 725 S.W2d at 707. The court
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held that the indemity obligation did not extend to the owner’s
own negligence. The indemity provision also explicitly stated
that the contractor would i ndemify the owner for damages “caused
by the negligence or carel essness of Contractor.” Ethyl argued it
was entitled to indemification because the jury found the danages
were proximately caused by both the owner and contractor. 725
S.w2d at 707. The court held, however, that this provision

requiring indemification for |osses caused by the indemitor’s
negligence, did not include indemification for the concurrent
negl i gence of both the i ndemmitee and i ndemmitor. The contract did
not explicitly include concurrent negligence within the indemity
obligation and the court declined to find it by deduction or
inference. 1d.

These Texas cases make it clear that an indemity
provi si on excl udi ng one degree or type of liability does not permt
a Texas court to find that the parties inplicitly intended to
include indemification for a different degree or type of
liability. This result applies even if excluding the specified
type or degree of liability appears, by deduction, to |eave only
the type or degree of liability for which indemity is sought.
Excl udi ng sol e negligence froman i ndemity obligation woul d appear
to | eave concurrent negligence wthinthe indemity obligation, but

the Texas Suprene Court in Singleton and Atlantic Richfield held

that a contract cannot inplicitly include an obligation to
indemmify for the indemnitee’s concurrent negligence by explicitly
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excluding the obligation to indemify for the indemitee’'s sole

negligence. Singleton, 729 S.W2d at 691; Atlantic Richfield, 768

S.W2d at 725.

A provision excluding the indemmitee’s gross negligence
from the |osses, damages, or clainms covered by the indemity
obl i gation appears, by deduction, to | eave the indemitee’s sinple
negligence within the indemity obligation. However, just as a
provi sion explicitly excluding indemificationfor theindemitee’'s
sole negligence is insufficient to establish inclusion of
i ndemmi fication for the indemnitee’s concurrent negligence, so the
provi sion in the Managenent Agreenent explicitly excluding Quorum s
gross negligence fromthe Hospital’s indemification obligationis
insufficient to require the Hospital to indemify Quorum for
Quorum s sinpl e negligence. The indemity provision s exclusion of
| osses, damages, and clainms caused by Quorumi s gross negligence
fromthe Hospital’s indemmity obligation does not explicitly state
that the Hospital is obligated to indemify Quorum for | osses
damages, or clains caused by Quorunmis sinple negligence. Rather,
t he excl usi on of gross negligence creates an inplicit agreenent to
indemmify for sinple negligence, requiring the Hospital to deduce
its full obligation from the gross negligence exception. An
inplicit indemity agreenent does not pass the Texas express

negligence test. Singleton, 729 S.W2d at 691; Atlantic Richfield,

768 S.W2d at 725; Houston Lighting & Power, 890 S.W2d at 458.
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Quorumcites Fina, Inc. v. ARCO 200 F.3d 266 (5th G

2000), to support its argunent that the indemity provision is
sufficient to neet the express negligence test. In Fina, the court
held that an indemity provision excluding clains caused by the
indemmitee’s “gross negligence” did not expressly state the
parties’ intent to indemity against strict liability clains. In
reaching this conclusion, the court in Fina stated: “Even if the
exclusion of gross negligence from the indemity’s coverage is
interpreted as indicating that [the indemitor] intended to
indemmify [the indemmitee] for ordinary negligence,[] clains based
on strict liability are of quite a different nature.” 200 F.3d at

273 (citing R zzo v. John E. Healy and Sons, Inc., 1990 W. 18378,

at *2 (Del. Super. Feb.16, 1990); Laws v. Ayre lLeasing, 1995 W

465334, at *2 (Del. Super. July 31, 1995)). Quorum ar gues that
this sentence permts a court to find that a contract excluding
gross negligence fromindemification shows the parties’ intent to
i ncl ude sinple negligence.

Fina involved contracts governed by both Texas and
Del aware | aw. Although the court made the statenent Quorumcites
i n anal yzi ng whet her the indemity provision was enforceabl e under
Texas law, the only authorities the court cited in support are
unpubl i shed Del aware cases. Delaware follows the nore perm ssive
“cl ear and unequi vocal” test. As the court in Fina noted, when the
Texas Suprenme Court adopted the express negligence standard, it
rejected the “clear and unequivocal” test. In Fina, the court
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concl uded that under Texas law, an indemmity provision expressly
excl udi ng gross negligence clains could not be enforced as applied
to a strict liability claim The dicta in Fina does not make the
i ndemmi fication provision at issue here enforceable.

Quorumal so relies on Banzhaf v. ADT Sec. Sys. Sout hwest,

Inc., 28 S.W3d 180, 189 (Tex. App. — Eastland 2000, pet. denied),
involving an indemity provision in a security alarminstallation
contract. The contract provided that the store would i ndemmify the
al arm conpany, ADT, for clains against ADT “for failure of its
equi pnent or service in any respect.” 1d. The court stated that
the provision nmet the express negligence rule and required

indemmification of ADT for clains based on “failure of [ADT s]

equi pnent or service in any respect.” 1d. Banzhaf does not |ead
to the conclusion that the Hospital must indemify Quorumfor its
sol e negligence under the Mnagenent Agreenent. I n Banzhaf,
anot her section of the indemity provision nade it clear that the
parties intended to indemify ADT “if |oss, damage or injury”
resul ted from*“performance or nonperfornmance of obligations i nposed
by this contract or from negligence, active or otherw se, of ADT,

its agents or enployees,” a statenent which clearly did satisfy the
express negligence rule. |d. at 189-90.

The Banzhaf court cited Arthur’'s Garage, Inc. v. Racal -

Chubb Sec. Sys., 997 S.W2d 803, 814 (Tex. App. — Dallas 1999, no

pet.), in support of its statenent that a contract does not have to
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include the word “negligence” to satisfy the express negligence

doctrine. Arthur’s Garage does not support this statenent because

the indemity <clause in that <case did include the word

“negl i gence.” In Arthur’s Garage, the indemity clause in the

alarm installation contract provided that the purchaser would

indemmify the seller for clainms brought by third parties

regardl ess of cause, including [seller’s]
performance or failure to perform and
including defects In  products, desi gn,

installation, naintenance, operation or non-

operation of the system whether based upon

negli gence, active or passive, warranty, or

strict product liability on the part of

[seller], its enployees or agents .
ld. at 815. The court concluded that because “this provision
clearly and specifically provides that it covers any negligence .

on the part of the [security alarmseller and installer],” it

net the express negligence test. 1d.8

In contrast to Banzhaf, other Texas courts of appeals
have held that an indemity provision nust specifically refer to

the indemmitee’s own negligence to neet the express negligence

test. |In Minsanto Co. v. Ownens-Corni ng Fi bergl ass, 764 S. W 2d 293,

295 (Tex. App. - Houston [1st Dist.] 1988, no wit), the Houston

8 The Texas Suprene Court denied the petition for review of
the Banzhaf decision wth the notation “petition denied,”
indicating that “[t]he suprenme court is not satisfied that the
opi ni on of the court of appeals has correctly declared the law in
all respects, but determnes that the petition presents no error
that requires reversal or that is of such inportance to the
jurisprudence of the state as to require correction.” TEXAS RULES OF
Forv 88 (9th ed. 1998).
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Court of Appeals held that the contract did not neet the express
negligence test, in part because the agreenent did not use the word

“negl i gence. " In Lee Lewws Constr., 64 S.W3d at 21 n.13, the

court interpreted Ethyl and its progeny as explicitly requiring the
parties to use the word “negligence” in stating the indemitor’s
obligation to indemify the indemitee for the indemitee’s own
negl i gence.

In the cases i n which the Texas Suprene Court has al |l owed
indemmification of a party for its own negligence, the contracts
contai ned |anguage that expressly referred to the type of the
i ndemmi fied party’s negligence covered by the i ndemmity obligati on.

Atlantic Richfield, 768 S.W2d 724; Enserch, 794 S.W2d 2; Maxus

Expl oration, 817 S.W2d at 56; Payne & Keller, Inc. v. P.P.G

Indus., Inc., 793 S.W2d 956, 957-59 (Tex. 1990) (indemitor owed

indemmification for indemitee’'s concurrent negligence where
i ndemmity provision covered clainms “arising out of . . . the acts
or omssions . . . of [indemitor] . . . in the performance of the
work . . . irrespective of whether [indemitee] was concurrently
negligent . . . but excepting [clainms] caused by the sole
negligence of [indemitee]”). In contrast, Texas courts do not
allow indemification of a party for its own negligence when the
contract did not expressly identify the precise category of
liability for which indemification was sought. Ethyl, 725 S. W 2d
at 708 (no indemification for concurrent negligence when sole
negli gence of indemitor included); Singleton, 729 S.W2d at 691
33



(no indemification for concurrent negligence when sol e negligence

of indemitee excluded); Texas Utils., 893 S.W2d at 741 (sane);

see also Houston Lighting & Power, 890 S W2d at 458 (no

indemmification for strict liability when negligence of i ndemitee
included); Fina, 200 F.3d at 273 (no indemification for strict
liability when gross negligence of indemitee excluded). The
excl usi on of coverage for Quorum s gross negligence falls into the
second category because it fails expressly to state the parties’
intent to require the Hospital to indemify Quorum for | osses

clains or damages resulting from Quorum s sinple negligence.

The Managenent Agreenent provisionrequiringthe Hospital
to indemmify Quorumfails to satisfy the fair notice requirenents
of the express negligence rule. As a matter of |aw, the provision
is not enforceable against the Hospital for clains based on
Quorum s own negligence. Quorumis not entitled to indemification
fromthe Hospital for the Rodriguez judgnent.

B. The Insurer’s Duty to Defend and | ndemify

Texas lawis clear that insurance policies are subject to

the sanme rules of construction generally applicable to contracts.

Kel | ey- Coppedge, Inc. v. Hoghlands Ins. Co., 980 S.W2d 462, 464

(Tex. 1998)(citations omtted). If one party to an agreenent
commts a material breach, the other party is di scharged or excused

fromany otherw se binding obligation to perform See Hernandez v.

&l f Goup Lloyds, 875 S.W2d 691, 693 (Tex. 1994); Mead v. Johnson
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Goup, Inc., 615 S.W2d 685, 689 (Tex. 1981). An insurer’s duty to

defend and its duty to indemify are distinct and separate.

Farners Tex. County Mut. Ins. v. Giffin, 955 S.W2d 81, 82 (Tex.

1997); E&. Chipping Co. v. Hanover Ins. Co., 962 S.W2d 272, 274

(Tex. App. — Beaunont 1998, no pet.); Argonaut Southwest Ins. Co.

v. Maupin, 500 S.W2d 633, 636 (Tex. 1973). The duty to defend is
based upon the factual allegations in the pleadings and the policy

| anguage itself. See Anerican Nat. Gen. Ins. Co. v. Ryan, 274

F.3d 319 (5th Gr. 2001); Anerican Physicians Ins. Exch. v. Garcia,

876 S.W2d 842, 847-48 (Tex. 1994). The duty to indemify arises
fromthe actual facts that are devel oped to establish liability in

the underlying suit. See Trinity Univ. Ins. Co. v. Cowan, 945

S.W2d 819, 821 (Tex. 1997) (citing Heyden Newport Chem Corp. v.

Southern Gen. Ins. Co., 387 S.W2d 22, 25 (Tex. 1965)). An insurer

may have a duty to defend but, eventually, not to indemify.
Giffin, 955 S.wW2d at 82.

An insured has a duty to cooperate with its insurer in
the defense of clains for which the insurer has a duty to defend.

See State Farm& Cas. Co. v. S.S., 858 S.W2d 374, 385 (Tex. 1993).

These “[c] ooperation clauses are intended to guarantee to insurers
the right to prepare adequately their defense on questions of

substantive liability.” Martin v. Travelers Indem Co., 450 F.2d

542, 553 (5th Cr. 1971). To breach its duty to cooperate, an
i nsured’ s conduct nmust materially prejudice the insurer’s ability

to defense the lawsuit on the insured s behalf. Id. at 553;
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Her nandez, 875 S. W2d at 692-93; State Farm 858 S.W2d at 385; QG|

Ass’n v. Royal Indem Co., 519 S.W2d 148, 150 (Tex. App.- Houston

[14th Dist.] 1975, wit ref’d n.r.e.). However, an insurer who
first “wongfully refuses to defend” an insured is precluded from
insisting onthe insured’ s conpliance with other policy conditions.

See Enployers Cas. Co. v. Block, 744 S.W2d 940, 943 (Tex. 1988);

St. Paul Ins. Co. v. Rahn, 641 S.W2d 276, 278 (Tex. App. - Corpus

Christi 1982, no wit); Enserch v. Shand Mdrahan & Co., Inc., 952

F.2d 1485, 1496 n.17 (5th Gr. 1992) (applying Texas law). Even if
an insurer wongfully refuses to defend, it still has the right to
assert the policy defense of noncoverage and will only be liable to

indemmify the insured up to the policy limts. Wstern Aliance

Ins. Co. v. Northern Ins. Co. of New York, 176 F.3d 825, 830 (5th

Cir. 1999); Rhodes v. Chicago Ins. Co., 719 F.2d 116, 120 (5th Cr

1983); WIllcox v. Anmerican Honme Assur. Co., 900 F. Supp. 850, 855-

57 (N.D. Tex. 1995) (citing ldeal Miutual Ins. Co. v. Mers, 789

F.2d 1196, 1200 (Sth Cr. 1986)); Texas United Ins. Co. v. Burt

Ford Enterp., 703 S. W2d 828, 834 (Tex. App.-— Tyler 1986, no wit).

THI E concedes that, under the insurance policy, it had a
duty to defend Quorumin the Rodriguez litigation. The parties do
not dispute that, once Quorum was joined as a defendant in the
Rodriguez litigation, THHE fulfilled its duty to defend Quorum by
assigning a lawer to handle its defense. The issue is whether
TH E nmet its duty to defend after Quorumsought separate counsel on
t he basis of a conflict of interest, or whet her Quorumbreached its
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duty to cooperate by rejecting the lawer TH E offered and
i nsi sting upon separate counsel.

The summary judgnent evidence consisted of various
| etters exchanged anong the parties and their representatives, as
well as affidavits fromthe parties and their representatives. The
parties disputed the neaning and significance of the letters
exchanged between the parties and the events described in the
affidavits. This court nust viewfacts and i nferences in the |light
nost favorable to Quorum the party opposi ng sunmary judgnent. See

Li berty Lobby, 477 U. S. at 248; Matsushita, 475 U.S. at 587-88.

When Quorum was added as a party defendant to the
Rodriguez litigation, TH E assigned a | awer to defend Quorum and
advised Quorum in witing of the policy limts of $100,000 per
occurrence and the policy exclusion for punitive damages. THI E
advi sed Quorumof its “right to consult with additional counsel, at
its own expense, to protect any uninsured interests.” |In February
1998, Quorum told the attorney assigned by TH E that Quorunis
excess insurer, Anerican Continental |nsurance Conpany (“ACIC’),
w shed to play a “nore active role in the case.” AClIC appointed a
| awer “to work with [the TH E | awer] on the case, especially to
assist in nonitoring Quorunis and ACIC s interests.” A February
25, 1998 letter from ACIC to Quorum clarifies the role Quorum
expected the ACIC | awer to take: “[He] shall be considered ‘co-
counsel’ to oversee and work with [the THIE |lawer] to protect
Quorum and ACIC s interests. By copy of this letter to [the
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| awyers], we | ook forward to their assistance in coordinating this
team” Quorumdid not ask THHE to pay for this “co-counsel.” In
|ate March or early April 1998, the ACIC | awyer arranged to visit
the offices of the THHE |lawer to reviewthe claimfile.

On April 13, 1998, Quorumtold THIE, in witing, that a
conflict of interest had arisen in the “co-counsel” arrangenent and
that Quorum had retai ned the | awyer previously provided by ACIC to
represent its interests. Quorum denanded that TH E pay for this
| awyer as part of Quorumis cost of defense. “[I]t is expected that
Texas Hospital | nsurance Exchange will pay for the defense of this
matter for those additional insurance [sic], Quorum Health
Resources, Inc. and Quorum Health G oup, Inc., through their new
counsel, [the ACCClawers].” On April 16, 1998, THI E responded to
Quorumis letter, stating that while THIE was “willing to provide
Quorum Health Care with separate |egal representation,” the |aw
firmretai ned by Quorumwas not on THIE s |ist of approved counsel .
TH E woul d “not be responsi bl e for paynent of any services provided
by the firm?”

On April 17, 1998, THIE assigned a lawer from its
approved list to represent Quorumin the Rodriguez litigation and
notified Quorumof this assignnent. Shortly after that date, Sally
Stewart of THI E had a tel ephone conference with Ann Peck of ACIC
and Elizabeth Berryman of Quorum Stewart stated in her affidavit
that in this conversation, Peck or Berryman told her that “[the
ACIC lawer] would be representing Quorum in this [litigation
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regardl ess of who paid for the defense costs, and | was also
informed that the issue of defense costs would sinply have to be
resolved later.”

On April 21, 1998, the ACIC | awer asked the THI E | awyer
to provide copies of the Rodriguez case files. Inthe letter, the
ACI C | awyer st ated,

W need to make sure that these files are

copi ed as soon as possible as the clients have

requested that we enter an appearance on

behal f of Quorum and begin defending their

i nterest. Regardl ess of whether TH E steps

into this case and pays for the defense costs,

Quorumand Anerican Continental |nsurance have

asked that we provide services to them

regarding the defense of this particular

matter as it relates to Quorum
The THI E | awyer responded that THI E had that day “authorized the
copying of the file for you [the ACIC | awer’s] and Quorunis new
[THIE] attorney . . . .” Neither Quorumnor its counsel objected
to copying the case file for the “new TH E attorney.” On that sane
day, however, Stewart acknowl edged that the new |lawer THI E had
assigned to the defense of Quorum in the Rodriguez case had
“declined the assignnent.”

On April 28, 1998, TH E asked ACICto send a firmresune
and fee billing schedule for the ACIC |awers representing
Quorum s interests. The record does not reveal that THI E received
a response or took further action. TH E did not offer further

representation to Quorum On May 13, 1998, the Rodriguez court

allowed the ACIC |lawer to substitute in as counsel for Quorum
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Quorum proceeded to trial represented by this |lawer, as well as
two additional |aw firnms. The trial transcripts reveal that the
two additional law firns played the major role at trial. The
parties have presented conflicting affidavits as to the
representation Quorunmis |lawers provided during the trial. The
| awyers who tried the case expl ai ned the circunstances that nade it
chal l enging; the preparation and expertise they brought to the
trial; and the absence of any prejudice to THHE as a result of
their actions and decisions in defending Quorum The |awer who
was initially hired by THE to represent Quorum but whose
i nvol venent ended after April 1998, criticized the trial strategy
t hat Quorum f ol | owed.

Quorum and THI E di spute the conclusions and inferences
that can be drawn from the sunmary judgnent evidence. Quorum
asserts that because the | awyer THI E provi ded after Quorumasserted
a conflict of i nt er est al nost imedi ately declined the
representation, and THIE did not offer a replacenent, the record
does not permt the conclusion that THHE net its duty to defend, as
a matter of law TH E argues that the evidence shows that Quorum
unreasonably rejected the second | awer TH E of fered and t ook over
the defense, leading to the conclusions that THHE net its duty to
defend and that Quorum breached its duty to cooperate. As a
result, THI E contends that it is relieved of any duty to i ndemify
Quorum for any part of the Rodrigquez judgnent. Quorum responds
that the evidence is insufficient to establish that Quorumrejected
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TH E's offer of a |awer or breached its duty to cooperate under
the policy. Quorum asserts that the evidence can reasonably be
interpreted as showi ng that Quorumwanted to retain the ACI C | awer
in addition to the counsel TH E would provide, regardless of
whet her THIE paid for all such costs of defense. Quorumpoints to
t he absence of any evidence that it directly rejected THHE s offer
of a | awyer and a def ense.

The party noving for summary judgnent nust denonstrate

the absence of a genuine issue of material fact. See Little v.

Liguid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994) (en banc). |If

the noving party fails to neet its initial burden, the notion for
summary judgnent nust be denied, regardless of the nonnovant’s
response. See id. The evidence in the present record shows that
until April 13, 1998, Quorum was represented by a lawer THE
assigned and for which it paid, and by a | awer AClI C assi gned and
for which it paid. Wen Quorumnotified THIE of the conflict of
interest, Quorumtold THHEthat it expected THI E to conti nue to pay
for Quorumi s defense. THI E responded that it was wlling to
provide Quorum with separate | egal representation, but could not
approve the law firm Quorum had retai ned and woul d not pay for its
services. TH E asserts that Quorum made it clear that it would
reject any |lawer THH E provided; Quorum denies that it conveyed
such a position, pointing out that although THI E provi ded anot her
| awyer, that | awer alnost imedi ately declined the representation
and THI E did not provide other counsel.
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The evi dence does not support the conclusion that, as a
matter of law, THIE net its duty to defend Quorum after the
conflict of interest arose. Nor does the evidence support the
conclusion that, as a matter of |aw, Quorum breached its duty of
cooperation after TH E' s second | awyer declined the representation.
Quorumpoints to sunmary judgnent evidence showing that it did not
decline to accept the |awer offered. Quorum also points to
summary j udgnment evi dence show ng that after THI E' s i nvol venent in
the defense ceased, Quorum s |awers nounted a vigorous defense,
raising a fact issue as to whether TH E suffered prejudice, a
necessary conponent of a breach of the duty to cooperate.

Her nandez, 875 S.W2d at 692-94.; State Farm 858 S.W2d at 385;

Gl Ass’'n, 519 S.w2d at 150.
I n deciding a summary j udgnent notion, “[t] he evi dence of
t he nonnovant is to be believed, and all justifiable inferences are

to be drawn in his favor.” Li berty Lobby, 477 U. S. at 255. The

fact issues disclosed in the present record are genuine in that the
evidence would permt a reasonable factfinder to return a verdict
for the nonnoving party, and are material, in that resolution of
the issues mght affect the outcone of the suit under governing

| aw. Merritt-Canpbell, 164 F.3d at 961. The summary judgnent

record is insufficient to denonstrate the absence of a genuine
issue of material fact as to whether THHE net its obligation to

defend Quorum after the second THE I|awer declined the
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representation. The record is also insufficient to permt the
conclusion that, as a matter of |law, Quorum breached its duty of
cooperation by rejecting THH E s proffered representation, depriving
TH E of its ability to control Quorum s defense. The evidence is
conflicting as to whether Quorumtold THIE that it would reject any
| awer THI E offered, but would insist on representation solely by
counsel ACIC provided. The evidence is conflicting as to whether
TH E net its obligation to provide a |awer after the counsel it
did offer declined to proceed. The evidence is conflicting and
insufficient to support the conclusion that, as a matter of |aw,
Quorum breached its duty of cooperation once TH E s involvenent in
t he defense ceased. The district court’s grant of sunmary judgnent
is reversed and the case remanded for further proceedi ngs on these
i ssues.

| V. Concl usi on

This court holds that, as a matter of |aw, the Hospital
does not have a duty to indemify Quorumfor the Rodriguez verdict
because the contractual i ndemity provision did not expressly state
the parties’ intention to indemify Quorumfor its own negligence.
The district court’s sunmary judgnent ruling that the Hospital is
obligated to indemify Quorumis REVERSED. This court concl udes
that the evidence does not support summary disposition of TH E s

satisfaction of its duty to defend and Quorumi s satisfaction of its
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duty to cooperate. As to these issues, this court REVERSES and

REMANDS to the district court.
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