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GARWOOD, Circuit Judge:
Def endant s- Appel | ants Gustavo Diaz (Diaz), Richard J. Gol dberg
(CGol dberg), Jesse Jaine Lopez (Lopez), and Dr. Arthur C
Bi eganowski ( Bi eganowski) appeal their convictions and sentences
for various charges arising out of a schene to defraud nedical -

i nsurance conpanies, including mail fraud, conspiracy to commt

1 Judge of the United States Court of International Trade,
sitting by designation.



mai | fraud, aiding and abetting mail fraud, and conspiracy to noney
| aunder. For the follow ng reasons, we affirmall the appellants’
convi ctions and sentences.
Backgr ound
As reflected by the trial evidence, physicians and nedica
service providers typically bill insurance conpani es by neans of a
standardi zed form known as a Healthcare Finance Adm nistration
(HCFA) Form No. 1500, the actual service for which a bill is
subm tted bei ng desi gnated on the HCFA Formby a Current Procedural
Ter m nol ogy (CPT) code, a nunerical code that represents a specific
service or procedure for which an insurance conpany will pay on
behal f of an insured.? On August 4, 1998, Diaz, CGoldberg, Lopez,
Bi eganowski, and five others were charged in a twenty-three-count
indictment with a series of offenses arising froma conpl ex schene
to use these forns to defraud i nsurance conpani es. The essence of
the schene involved a conspiracy to submt bills for services that
were either never perfornmed, were known to be unneeded, or
contai ned CPT codes that reflected a higher |evel of service than
was actual |y provided.
Dr. Bi eganowski began practicing nedicine in Texas in 1979.

By the tine of his arrest in 1996, he owned five nedical clinics in
El Paso: El Paso Pain & Stress dinic (EPPSC), a clinic

speci alizing in pain mnagenent and the center of Dr. Bi eganowski’s

2 The person who signs the HCFA Form 1500 verifies that the
service charged was actually delivered to a patient.
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medi cal practice; El Paso Institute of Physical Medicine &
Rehabilitation (EPIPVR), a physical therapy clinic; El Paso Doctors
Medi cal Center (EPDMC), a chiropracty clinic; and El Paso Radi ol ogy
Services (EPRS), a radiology clinic. As a licensed physician and
owner of the various clinics, Dr. Bieganowski was the centra

figure in the conspiracy, with Diaz, Lopez, and Gol dberg fulfilling
secondary rol es. Diaz worked as a physician’s assistant in Dr.

Bi eganowski’s primary clinic, while Lopez worked as a physica

therapist at the El Paso Institute of Physical Medicine &
Rehabilitation. Goldberg was nomnally Dr. Bi eganowski’s outside
accountant, but actually served as the de facto business manager
for the various businesses.

The operation of the conspiracy, as charged in the indictnent,
covered the period between 1989 and 1996, and can be divided into
three operational stages, the first of which involved the
solicitation of patients. To obtain patients, Dr. Bi eganowsKi
initially engaged a self-styled telemarketer, Richard Giego, to
solicit patients for the El Paso Pain & Stress dinic. To avoid
t he appearance that he was soliciting directly for Dr. Bi eganowski,
Giego was |ater enployed through EPDMC, Dr. Bieganowski’s
chiropracty clinic. The connection, however, was only thinly
vei l ed, as both Dr. Bi eganowski and Gol dberg net periodically with
Giego to nmonitor his work, prepare scripts, and set quotas.

Giego woul d obtain autonobile accident reports fromthe El Paso



Police Departnent and then use those reports to contact the
accident victins by tel ephone. Once Giego contacted victins and
referred themto EPDMC for chiropractic care, they would then be
referred again to Dr. Bieganowski for further nedical treatnent.

The second stage of the schene was the heart of the conspiracy
and involved the creation and subm ssion of fraudulent bills and
HCFA Forns to nedical insurance conpanies for reinbursenent. The
Governnent presented evidence of a nunber of fraudulent acts,
i ncluding double billing, billing for services perfornmed by Dr.
Bi eganowski on days when he was not in El Paso, billing for
treatnents known to be unneeded, billing for treatnents perforned
by a non-physician at a physician’s rate, double billing, and
billing for the use of equipnent that the clinic never possessed.
Lopez, for exanple, was convicted of billing for therapy provided
in a device called a Hubbard Tank, when none of Dr. Bi eganowski’s
clinics actually possessed such a devi ce.

The third aspect of the conspiracy involved noney | aunderi ng,
and the novenent of the funds derived fromthe subm ssion of the
fraudul ent HCFA For ns. In the early stages of the conspiracy,
before 1994, paynents from insurance conpanies were deposited
directly into bank accounts maintained in the nanes of the various
clinics at Norwest Bank in El Paso. After Novenber 1994, the
schene increased in conplexity and the billing operations for the
various clinics were consolidated through Servicio de Facturacion
y Cobranza, S. A de CV. (Servicio), a Mexican corporation
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est abli shed by Goldberg and l|ocated in C udad Juarez, Mexico.?
Under the direction of Lucy Canpos, Dr. Bieganowski’s nom nal
of fice manager and a naned co-conspirator, Servicio assuned the
role of submtting bills for the clinics for reinbursenent from
vari ous i nsurance conpani es. | nsurance conpany rei nbursenents were
t hen deposited into accounts held in the clinics’ nanmes at the Bank
of the West in El Paso. Fromthere Canpos, the sole signator on
the Servicio account, would transfer the entire anmount of the
rei nbursenents into an account held in the nanme of Servicio, also
at the Bank of the West. Once the funds were consolidated in the
Servici o account, Canpos shifted those anbunts necessary to cover
the clinics’ operating expenses back to the original clinic
accounts nmaintained at Norwest Bank. The excess funds that
remai ned in the Servicio account then foll owed the bel ow descri bed
routes fromthe Bank of the West to Dr. Bi eganowski’'s pocket.

A certain anount of the surplus funds held in the Servicio
account was delivered directly to Dr. Bi eganowski. The renai nder,
however, was transferred to UTM Prof essional Managenent (UTM, a
shel|l corporation established under Goldberg’s guidance, whose
nom nal owner and sole officer was a young coll ege student and

former nanny to Dr. Bieganowski’s children. Under ol dberg’s

3 Servicio' s shares were not held by Dr. Bi eganowski, but
were listed in the nanes of two Carri bean corporations that were
in turn owned by Dr. Bi eganowski: the KART Corporation, a Caynman
| sl and regi stered conpany, and Matrix Managenent Conpany, Inc., a
British West Indies conpany registered in the Turks and Cai cos
| sl ands.



direction, the funds deposited in UTM s nane were noved by neans of
wre transfers from UTM s account in El Paso to Barclays Bank in
New York. From New York, the funds were transferred to a Barcl ays
account held by International Medical Managenent, a |imted
partnership in the Cayman |slands, where they eventually becane
avai l able for Dr. Bi eganowski’s personal use.

In 1994, the Federal Bureau of Investigation (FBI) along with
the Internal Revenue Service (IRS) began to investigate Dr.
Bi eganowski’s nedi cal practice. An undercover investigation soon
fol |l owed, which, together with the results of a search executed in
1996, led to the appellants’ arrest in August of 1998. Shortly
after his arrest, Dr. Bieganowski was diagnosed wth cancer.
Al t hough incarcerated in El Paso, he began treatnent and was
briefly transferred to New York for nedical attention. As a result
of Dr. Bieganowski’s condition and the volune of discovery, the
case was consi derably del ayed, and did not proceed to trial until
March 13, 2000.

Ajury returned a guilty verdict on at |east sonme counts for
all four appellants. Gol dberg was found guilty on two counts,
conspiracy to commt mail fraud in violation of 18 U S.C. 88 1341
and 371, and conspiracy to noney |launder in violation of 18 U S. C
8§ 1956(a)(1)(B) (i), (a)(2)(B)(i), and (h). A third count agai nst
Gol dberg was dismssed on the governnent’s notion. He was
sentenced to one hundred nonths’ inprisonnent on the conspiracy to
money | aunder count and to a sixty nonth concurrent term on the
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mai | fraud conspiracy count. Lopez was charged in five counts of
the indictnment, was convicted on two counts of mail fraud, and was
acquitted on the other three counts. He was sentenced to
concurrent terns of forty-one nonths’ inprisonnent and a two-year
period of supervised release. D az was charged in two counts of
the indictnent. He was convicted of one count of conspiracy to
commt mail fraud, and sentenced to a term of fifty-one nonths
i nprisonnment. He was acquitted on the other count. Bi eganowski,
the central participant in the conspiracy, was charged in fifteen
of the twenty-three counts of the indictnent. The jury returned a
guilty verdict on ten of those counts, including nine counts of
mai | fraud and conspiracy to commt mail fraud, and one count of
conspiracy to noney | aunder. He was acquitted on five counts.
Bi eganowski was sentenced to 168 nonths’ inprisonnent.

All the defendants appeal .

Di scussi on

A. Voir Dre

Bi eganowski’s first argunent on appeal is that the district
court erred by denying himthe right to voir dire certain nenbers
of the venire individually out of the hearing of the rest of the
venire and in overruling his nmotion for mstrial after one

nentioned a prejudicial statenent froma newspaper article.*

4 Goldberg in his reply brief noved to adopt his co-
def endant’ s argunents on appeal under Federal Rule of Appellate
Procedure 28(i). However, he nmay not sinply adopt Bi eganowski’s
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On the opening day of the trial, a story appeared in the El
Paso Ti nes reporting a nunber of prejudicial allegations, including
allegations that Dr. Bieganowski had threatened w tnesses and
agents of the FBI. Six of the venire panel indicated they may have
seen the article, four stating that they had read part of it.
Bi eganowski noved the district court to permit him to question
those four panel nenbers hinself, individually and outside the
hearing of the venire. The trial court denied the request and
Bi eganowski’s counsel questioned the panel openly. O the six
panel nenbers who reported having seen the article, two could
remenber nothing about it; one saw it but did not read it; one
started reading it and stopped; and one sinply read the headline.
None of these five recalled anything “prejudicial to Dr.
Bi eganowski .” However, venireperson Carr, when questioned by
Bi eganowski’s counsel about the article’'s content, nentioned in
front of the entire venire that according to the article
Bi eganowski “allegedly threatened w tnesses, threatened to kill
them” Bieganowski noved for a mstrial and the district court
overrul ed the notion. Bieganowski then concluded his voir dire by

asking the panel “is there anyone who feels that they could not be

argunent concerning voir dire as it necessarily requires
reference to facts that relate only to him See United States v.
Solis, 299 F.3d 420, 433 n.3 (5th Cr. 2002). ol dberg does not
provi de any additional argunent or statenent show ng how

Bi eganowski’s contentions in this respect are properly applicable
to him



fair and inpartial, as you sit here today, to try this case, from
any source, any conversation, any news, anything.” None responded.
At no poi nt did Bi eganowski either seek to hinself conduct further
voir dire or ask the district court to conduct further voir dire or
to i ssue supplenental instructions, nor did the district court, on
its own initiative, ask further questions of the other venire
menbers concerning either the article or Carr’s statenents.

In the district court’s initial questioning of the venire,
before the | awers commenced their questioning of the panel, the
court read the entire indictnent to the panel, enphasizing that it
was not evi dence, and then asked i f any venirepersons knew anyt hi ng
about the case fromany other source, including the newspaper. The
questions were asked row by row for each of the three rows into
which the thirty-four venirepersons were divided.?® Those who
i ndi cated they had heard or read about the case on the news or in
the newspaper were asked by the court if they had fornmed any
opi nions, and the two who responded affirmatively were excused.
The court then repeated that process wth the follow ng
i ntroductory conment:

“Ckay, What | need to know, the fact that you ve

5> The court introduced this questioning by stating to the
venire: “The obvious question, |adies and gentlenen, is — | know
sone of you have read a paper. | need to know to what extent,
fromwhat you read, what you know, do any of you know anyt hi ng
about this case other than what |’ve read to you — other than
what |’ve read to you, and that includes having read the paper.
Do any of you know anythi ng about this case, other than what |’ve
read, only fromthe first row?”



read sonmething in the paper, the allegations in the
paper, does that influence you one way or another?

You' re going to be asked to sit in judgnent here in
this court. The evidence is going to be presented by
both sides. There will be witnesses here, exhibits. Now,
what | need to know fromyou is, can you limt yourself,
your deliberations, only on what is presented here, and
not what’'s in the papers?

I f you’ ve ever been involved in a situation, you

know t hat the papers are not always correct. ay? And

that is not proof of anything, what you may have read in

the papers. Any proof in this case has to cone right

here. It has to cone here, in open court, presented by

W t nesses and exhi bits.

So | need to ask you, if you are asked to sit on

this jury, can you |limt yourself, no matter what you

have read in the paper, to only consider the evidence

that is presented here in court and no ot her evidence at

al|?"¢

“We review a district court’s determ nation of the scope and
met hod of jury voir dire for abuse of discretion.” United States
v. Beckner, 69 F.3d 1290, 1291 (5th Cr. 1995). The decision to
permt individual questioning lies within the district court’s
discretion, and we will find an abuse of that discretion only “when
there is insufficient questioning to allow defense counsel to
exercise a reasonably know edgeable challenge to wunqualified
jurors.” |d.

Questions as to the adequacy of voir dire frequently arise in

situations where the trial is surrounded by significant publicity.

6 As a result, one additional juror was excused who said he
had “been reading about it in the papers and I will have a
probl em”
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Where a defendant clainms that voir dire was inadequate given the
nature of such publicity, we will reverse the conviction where the
def endant can establish “(1) that pretrial publicity about the case
raised a significant possibility of prejudice, and (2) that the
district court’s voir dire procedure failed to provi de a reasonabl e
assurance that prejudice woul d be di scovered if present.” Beckner,
69 F.3d at 1292.

As a threshold matter, we nust determ ne whether the record in
Bi eganowski’s case contains sufficient evidence of prejudice.
Bi eganowski introduced the article from the EIl Paso Tines into
evi dence before the court, and there is no question but that the
article was inflammatory. The reported allegations involved not
sinply a threat of violence, but a threat of violence directed
toward witnesses in the very trial the jurors were called to hear
See United States v. Davis, 583 F.2d 190, 196 (5th GCr. 1978)
(finding prejudice where pretrial publicity included the violent
background of the defendant). In addition, the publicity was
contenporaneous with the start of the trial and was, therefore,
fresh in the mnd of at | east one panel nenber. Cf. United States
v. Cerald, 624 F.2d 1291, 1298 n.3 (5th G r. 1980) (noting that
inpressions and nenories of any publicity had necessarily
dimnished in the eight nonths between arraignnent and trial);
Salemme v. Ristaio, 587 F.2d 81, 88 (1st G r. 1978) (finding that

because the trial was held five years after the prejudicial
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publicity, “[a]lny publicity surrounding the event had |ong since
passed fromthe public’s mnd.”). W conclude that Bi eganowski has
satisfied his burden in denonstrating that the record contains
sufficient pretrial publicity toraise asignificant possibility of
prej udi ce.

It remains for us to determ ne, however, whether the voir dire
i n Bieganowski’s case was sufficient for Bieganowski to identify
unqualified jurors. W have held repeatedly that “because jurors
exposed to pretrial publicity are in a poor position to determ ne
their own inpartiality . . . district courts nust nake i ndependent
determ nations of the inpartiality of each juror.” Beckner, 69
F.3d at 1291; United States v. Davis, 583 F.2d 190 (5th Cr. 1978).
W have al so hel d, however, that “[w hil e exam nati on of each juror
out of the presence of the other prospective jurors is sonetines
preferable, it is not necessarily required.” Beckner, 69 F.3d at
1292.

Once Venireperson Carr revealed that he had read the
prejudicial article, the district court did pose additional
guestions to himin the presence of the entire venire.’” However,

the district court did not thereafter question the remai nder of the

" The district court asked Carr, “Does that influence you
inany way M. Carr? Do you understand its only a newspaper
article?” Carr responded “No, it doesn't influence ne a bit.”
The court continued: “Do you understand that, as |’ve nentioned
previously, all of the evidence is going to have to be presented
in the court? Wat the newspaper says has nothing to do with
this trial.” Carr responded, “Absolutely.”
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panel nenbers individually about the contents of the article that
they had heard Carr relate. Undoubtedly, the district court would
have been better advised to have granted Bi eganowski’s request to
conduct individual voir dire, of those who indicated they had read
the particular article, outside the hearing of the panel. The
court also would have been better advised to have engaged in
further questioning of the entire venire after Carr’s statenent in
the presence of the panel about the contents of the article.
Equally inportant, however, is Bieganowski’'s failure to request
such additional questioning by the court (or otherwi se). W nust
ask, therefore, whether the district court’s failure to conduct
i ndi vidual voir dire after Carr’s statenent, in the absence of that
failure being brought to the court’s attention, so affected
Bi eganowski’s substantial rights as to nerit reversal. See Fed. R
Crim P. 52(b). W conclude that it did not.

Carr, the only panel nenber who had actually read the article,
did not ultimately serve on the jury (the defense did not chall enge
Carr for cause but exercised a perenptory strike to renove him.?8
To say that Carr never served on the jury, however, does not answer
the charge that his statenments prejudiced the entire venire.
Neverthel ess, three additional observations indicate that the
venire was not infected with such a degree of prejudice as to

require reversal in the present setting. First, as above

8 Nor did any of the other venire nenbers who recalled
anyt hing about the article serve on the jury.
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i ndicated, the district court had previously strongly instructed
the venire not to consider what they had read in the papers and
that “the papers are not always correct,” and in the presence of
the venire openly instructed Carr, after his nention of what the
article stated, that “what the newspaper says has nothing to do
wththis trial” (see note 7 above). And at the concl usion of voir
dire the court instructed the panel that ®“anything you nmay have
seen or heard outside the courtroomis not evidence and nust be
totally disregarded. You are to decide this case solely on the
evi dence presented here in court.” Second, the jury returned a
guilty verdict on only ten of the fifteen counts of the indictnent
char gi ng Bi eganowski, acquitting himof the other five, indicating
that the jury nethodically assessed each of the charges against
hi m Third, the prosecution presented overwhel mi ng evidence of
Bi eganowski’s guilt at trial. Thus, in light of the volune of
evidence against him and Bieganowski’s failure to request
i ndi vidual voir dire by the court (or otherw se) after venireperson
Carr’s statenent about the article, and the district court’s
overall handling of the voir dire, we decline to hold that the
court’s failure to engage in such individual questioning anounted
to a deprivation of Bieganowski’s substantial rights.

B. Sufficiency of the Evidence

1. Lopez: Mail Fraud

Both Lopez and Gol dberg challenge the sufficiency of the
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evi dence to sustain their convictions. W address both Lopez’s and
Col dberg’ s argunents in turn.

Lopez was convicted on two counts of mail fraud for submtting
HCFA Fornms that reflected the use of a physical-therapy device
known as a Hubbard Tank.® Although Lopez concedes that none of Dr.
Bi eganowski’s clinics ever contained a Hubbard Tank, he naintains
that the evidence failed to show either that billing for a Hubbard
Tank was a material m sstatenent or that he possessed the requisite
intent to commt nail fraud.

“The standard of review in assessing a challenge to the
sufficiency of the evidence in a crimnal case is whether a
‘reasonable trier of fact could have found that the evidence
established guilt beyond a reasonable doubt.”” United States v.
Smth, 296 F.3d 344, 346 (5th Cr. 2002). In evaluating the
evi dence, we view “all evidence and all reasonabl e i nferences drawn
fromit in the light nost favorable to the governnent.” | d.
(quoting United States v. Mergerson, 4 F.3d 337, 341 (5th CGr.
1993)). “I't 1s not necessary that the evidence exclude every
reasonabl e hypot hesis of innocence or be wholly inconsistent with
every conclusion except that of guilt.” United States v. Henry,

849 F.2d 1534, 1536 (5th GCr. 1988); United States v. Lechuga, 888

® Stedman’s Medical Dictionary defines a Hubbard Tank as a
| arge tank, usually filled with warm water, used for therapeutic
exercises in a program of physiotherapy. See STEDVAN' S MEDI CAL
DicrioNnary 1785 (27th ed. 2002).
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F.2d 1472, 1476 (5th Cr. 1989). However, in a case dependi ng on
circunstantial evidence if "the evidence viewed in the |ight nbst
favorable to the prosecution gives equal or nearly equal
circunstantial support to a theory of gquilt and a theory of
i nnocence," a defendant is entitled to a judgnent of acquittal.
United States v. Brown, 186 F.3d 661, 664 (5th Cr. 1999) (quoting
United States v. Schuchmann, 84 F.3d 752, 754 (5th Cr. 1996)).

Lopez was ultimately convicted on two counts of mail fraud in
violation of 18 U.S.C. 8§ 1341. To prove mail fraud under 18 U. S. C
8§ 1341, the governnent must show (1) a schene to defraud; (2) the
use of the mails to execute the schene; and (3) the specific intent
to defraud. United States v. Peterson, 244 F.3d 385, 389 (5th Cr
2001). In addition, the Suprene Court has interpreted section 1341
to require that the m sstatenent made in the course of the schene
to defraud be a material one. See Neder v. United States, 119
S.C. 1827, 1841 (1999).

Lopez argues that billing for Hubbard Tank treatnent coul d not
have been a material msstatenent since the billing rate for the
use of a Hubbard Tank was | ower than the rate at which Lopez could
have billed for the treatnent that he actually delivered.
Specifically, Lopez maintains that although he submtted bills with
CPT code 97220, the code for Hubbard Tank treatnent, he could have

bill ed under the nore expensive CPT code 97420, the code used for
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supervi sed pool therapy or Hubbard Tank therapy w th exercises.

On closer examnation, however, Lopez’s argunent fails.
First, the evidence indicates that billing for Hubbard Tank t herapy
includes not only a representation that the clinic possessed a
Hubbard Tank, but also the inplicit representation that the Tank
was used to deliver certain professional services. The evidence
further indicated that a physical therapist nmay only bill for pool
therapy under CPT code 97420 where the therapy is supervised
Anpl e evidence, however, was introduced to establish that such
supervi sion was | acking in Lopez’s clinic, and that no prof essi onal
services were being provided to Lopez’s patients while they were in
the clinic's pools.!

Lopez’ s defense that he could have billed for the services he

10 |'n 1994, Lopez did cease billing for Hubbard Tank
treatnents and began billing instead, under CPT code 97420, for
pool therapy at the same $35 per-half-hour rate that he had
previously billed for Hubbard Tank therapy. Sinply because Lopez
could have billed for the services at the sane rate, however,
does not nmean that the m sstatenment was immterial or that the
i nsurance conpani es rei nbursed for the services at the sane rate
or at the sane frequency. The record, for exanple, contains
conflicting evidence regardi ng whet her the insurance conpani es,

at the tinme Lopez was billing for Hubbard Tank treatnents,
actually reinbursed at a higher rate for pool therapy than they
did for Hubbard Tank therapy. |In any event, it is unnecessary to

reconcile this conflicting evidence as the evidence al so showed
that Lopez could not have billed for pool therapy w thout making
a further msstatenent, and that billing for Hubbard Tank therapy
was itself a material m sstatenent.

1 Two fornmer patients and a former assistant of Lopez’s
testified that there were three to six people in the clinic
whirlpools at a tine and that they received no supervision or

physi cal -t herapy instruction while they were in the pool.
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provided as pool therapy under CPT code 97420, therefore, is
unsupported by the evidence. Lopez’'s argunent essentially anpunts
tothe claimthat his m srepresentation was not material since, by
maki ng an addi tional m srepresentation, he could have charged for
a different service at an equal or higher rate. W find this
reasoni ng unconvi nci ng.

Moreover, there was at |east sone evidence presented that
i nsurance conpanies found the representation that the clinic
possessed a Hubbard Tank to be material regardless of any actual
charges billed. Lisa Hannusch, an expert witness from the Texas
Wor kers Conpensation I nsurance Fund, testified that in order for
the Fund to pay a bill for a Hubbard Tank, the clinic submtting
the bill nust actually have a Hubbard Tank. Hannusch al so
testified that had she known that there was no such tank at Lopez’s
clinic, she woul d not have reinbursed his bills. Finally, Hannusch
testified that a pool such as Lopez’ s—a pool used to treat nmultiple
individuals, wth no w ndow access, no aide present, and no
physi cal therapi st avail able to supervise the pati ents—wul d not be
billable as a Hubbard Tank or as pool therapy.

We also find that the evidence supported the jury’'s finding
that Lopez possessed the requisite intent to defraud. Lopez was
active in selecting billing codes, he adjusted the billing codes
submtted by other enployees, and at |east on one occasion, he
recei ved and annotated billing statenents fromi nsurance conpani es.
Wien viewed in the |ight nost favorable to the verdict, we find
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this evidence sufficient to support the conclusion that Lopez
intended to submt bills containing material m sstatenents to the
i nsurance conpani es for rei nbursenent.

After reviewing the record, therefore, we find that the
evidence is sufficient to establish both that billing for a Hubbard
Tank was a material msstatenent and that Lopez possessed the
requisite intent to support his conviction for mail fraud.

2. ol dberg: Mail Fraud

ol dberg al so chall enges the sufficiency of the evidence to
support his convictions. Coldberg was convicted on one count of
conspiracy to comnmt nmail fraud and one count of conspiracy to
commt noney |laundering in violation of 18 U S.C. § 1956. ol dberg
makes the related argunents that the evidence failed to show that
he possessed the requisite intent to commt mail fraud, and that
since the offense of noney | aundering requires know edge that the
| aundered funds are the proceeds of unlawful activity, he can
therefore be found guilty neither of nmail fraud nor noney
| aundering. In addition, GColdberg maintains that the Governnent
failed to prove that the funds transferred to the Caynman |sl ands
were the proceeds of unlawful activity.

A section 371 conspiracy conprises the follow ng el enents: (1)
an agreenent between the defendant and a co-conspirator to violate
alawof the United States; (2) an overt act by one conspirator in

furtherance of the conspiracy; and (3) the specific intent to
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further an unl awful objective of the conspiracy. United States v.
Sharpe, 193 F.3d 852, 863 (5th Cir. 1999). The requirenent of an
agreenent is the central elenent and t he agreenent, therefore, nust
be arrived at knowingly. United States v. Hol conb, 797 F.2d 1320,
1327 (5th Gr. 1986); United States v. Ballard, 663 F.2d 534, 543
(5th Gr. 1981). “[Mere association with those involved in a
crimnal venture is insufficient to prove participation in a
conspiracy.” 1d.; United States v. Alvarez, 610 F.2d 1250, 1255
(5th Gr. 1980), aff’'d 625 F.2d 1196 (5th Cr. 1980) (en banc).
The existence of an agreenent, however, mnay be proved by
circunstantial evidence, see Holconb, 797 F.2d at 1327, and even
m nor participation in the conspiracy may serve as the basis for a
convi ction. United States v. Prieto-Tejas, 779 F.2d 1098, 1103
(5th Gr. 1986). Moreover, in a conspiracy case: “[a]n agreenent

may be inferred from ‘concert of action, “[v]oluntary

participation may be inferred from a collocation of

ci rcunst ances, and “[ k] now edge may be i nferred from® surroundi ng
circunstances.’” United States v. Lechuga, 888 F.2d 1472, 1476-77
(5th Gir. 1989).

| nasmuch as the circunstantial evidence in this case tends to
prove that GColdberg knew that Dr. Bieganowski’s clinics were
engaged in fraudulent billing practices, we conclude that there was

sufficient evidence to establish Goldberg s participation in the

conspiracy. Coldberg s affiliationwith Dr. Bi eganowski’s practice
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far exceeded the |imts of an ordinary professional relationship,
and involved himin nearly every aspect of the operation of the
clinics. He spent alnost every afternoon at Dr. Bi eganowski’s
clinic and attended nmultiple neetings with the clinic staff,
i ncl udi ng neetings addressi ng such nmundane adm ni strative nmatters
as enpl oyee dress codes. The evidence supports the concl usion that
he was t he de facto busi ness manager of Dr. Bi eganowski’s practice,
with day to day supervision of and extensive famliarity with it.
The fraudulent billing practices were w despread, pervasive and
virtually continuous throughout the clinics. From an interna
perspective, they were neither conceal ed nor secret.

A portion of the Governnent’s conspiracy case also involved
allegations that Dr. Bieganowski’'s clinics know ngly obtained
aut hori zation for, provided, and billed for unnecessary services,
i ncl udi ng an expensi ve procedure known as a facet bl ock injection.
Al t hough Gol dberg mai ntai ns on appeal that he was not involved in
the nechanics of creating bills or demandi ng paynent, the record
indicates that Goldberg was involved with efforts to obtain
certification frominsurance conpanies for these treatnents. For
exanpl e, he closely nonitored those enpl oyees who were responsi bl e
for obtaining precertification for facet block injections, and he
directed that the precertification quota for injections be
increased, first fromten to fifteen patients per day, and later to

twenty patients per day. An enployee responsible for the
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precertification of injections, Rene Mreno, testified that when
she told CGoldberg that patients were reluctant to receive the
i njections, Goldberg instructed her to do whatever was necessary to
get the patients to the hospital. Although this evidence does not
prove that CGol dberg knew that any particular, single injection was
not nedically necessary, or that a particular precertification
request contained fraudulent representations, it illustrates the
extent to which Goldberg was involved in the preparation and
subm ssion of bills. Mre inportant, it, together with the other
evidence, tends to support an inference that Col dberg knew that
sone bills contained fraudul ent representations.

The record al so indicates that CGol dberg was closely invol ved
with Dr. Bieganowski’s solicitation efforts. He not only attended
nmeetings with Robert Giego, Bi eganowski’s tel emarketer, but also
reviewed the script that Giego used to solicit new patients.
ol dberg knew that Griego told reluctant patients that they could
increase their autonobile-insurance settlenents by generating
hi gher nedical bills, and he knew that Giego advised patients to
obtain nedical exam nations even when those sane patients told
Giego that they were not injured. More inportant, when Giego
suggested to Goldberg that Giego mght have to begin staging
accidents in order to neet his quota, Coldberg sinply responded:
“Well, you know, whatever you have to do.”

Al so damagi ng to Gol dberg’ s protestations of ignorance was the
testi nony of Rosa Cordova and Lucy Canpos. Canpos testified that
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she had given CGoldberg a copy of the Medical Fee Quidelines, a
manual that contained the various CPT billing codes, further
under mi ni ng Gol dberg’s clai mthat he was not involved with creating
bills. Cordova, an enployee in the precertification departnent,
testified that Dr. Bi eganowski had directed her to generate fal se
fee tickets and to submt fee tickets even when patients had |eft
W t hout being treated. When asked about how much Gol dberg knew
about her activities, Cordova replied, “[Coldberg] knew exactly
what nmy job was and he wanted to nake sure that | was doing it.”
Further, Goldberg’s extensive efforts in setting up and
overseeing an el aborate virtual |abyrinth of bank accounts for Dr.
Bi eganowski’s clinics, which concealed both the clinics’ and Dr.
Bi eganowski’s relationship to the accounts and the ultimte
disposition of the funds, is plainly suggestive of qguilty
know edge. Gol dberg correctly points out that each piece of
evi dence against him viewed separately, may admt of an innocent
expl anation. That, however, is not determ native. As we observed
in Lechuga, 888 F.2d at 1476: “the United States Suprene Court
remarked | ong ago, ‘[c]ircunstances altogether inconclusive, if
separately considered, may, by their nunber and joint operation,
especi ally when corroborated by noral coincidences, be sufficient
to constitute conclusive proof.’” Coggeshall v. United States (the
Sl avers, Reindeer), 69 US (2 wall.) 383, 17 L.Ed. 911, 914-15

(1865).” Thus, although no individual piece of evidence against
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Gol dberg is dispositive, taken together the evidence as a whole
suffices to establish an adequately clear picture of Coldberg’'s
role in the conspiracy. The cunulative effect of this evidence is
sufficient to support the inference that CGol dberg was aware of the
fraudul ent billing practices, and we therefore decline to hold that
t he evidence was insufficient to support Gol dberg’s conviction for
conspiracy to commt mail fraud.

3. ol dberg: Money Launderi ng

For his role in the conspiracy, CGol dberg was al so convi cted of
conspiracy to noney launder in violation of 18 U S. C. 8§ 1956(h).
The substantive offense of noney |aundering requires that the
def endant knew that the funds in question represented the proceeds
of unlawful activity. See United States v. Burns, 162 F.3d 840,
847 (5th Cir. 1998). ol dberg maintains that since he did not know
that Bi eganowski’s clinics were submtting fraudul ent clains, he
could not have known that the funds deposited into the various
clinic accounts represented the proceeds of unlawful activity, and
that he therefore cannot be found guilty of noney |aundering.
Because we find that the evidence supports the conclusion that
Gol dberg was aware that the reinbursenents from the insurance
conpani es represented t he proceeds of fraudul ent billing practices,
see section 11 (B)(2), supra, we reject this argunent.

Finally, we address Goldberg’s claim that the Governnent

failed to prove that the funds transferred to the Cayman I sl ands in
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fact represented the proceeds of unlawful activity. |In this case,
the indictnent charged a conspiracy to conmt two types of noney
| aundering: (1) engaging in a financial transaction designed to
conceal the source or control of the proceeds of unlawful activity
in violation of section 1956(a)(1)(B)(i), and (2) transporting or
attenpting to transport funds froma place in the United States to
a place outside the United States in order to conceal the source or
control of the proceeds of unlawful activity, in violation of
section 1956(a)(2)(B)(i).

The of f ense of noney | aunderi ng under section
1956(a)(1)(B)(i), requires that the governnent prove that the
defendant: (1) conducted or attenpted to conduct a financial
transaction, (2) that the defendant knew i nvol ved the proceeds of
unl awful activity, and (3) that the defendant knew was designed to
conceal or disguise the nature, |ocation, source, ownership, or
control of the proceeds of the unlawful activity. 18 U S.C. 8
1956(a)(1)(B)(i); United States v. Burns, 162 F.3d 840, 847 (5th
Cr. 1998), cert. denied, August v. United States, 119 S.C. 1477
(1999). An offense under section 1956(a)(2)(B)(i) is alnost
identical, with the exception that the transaction in question nust
be froma place in the United Sates to a place outside the United

States. See 18 U.S.C A § 1956(a)(2)(B)(i).
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Agent Hivic of the IRStestifiedthat between Novenber, 1994, 12
and January, 1997, over six mllion dollars of insurance conpany
rei mbursenents were deposited in the various clinics’ accounts.
Al of that six mllion dollars was then transferred from the
clinics’ accounts at the Bank of the West to the Servicio account,
al so | ocated at the Bank of the West. O that six mllion dollars,
alittle over two mllion was eventually transferred to the Cayman
| sl ands.

CGol dberg’s argunent proceeds from the premse that the
Governnent failed to prove that all of Dr. Bieganowski’s billings
were fraudulent. If sonme billings were legitimte, then at | east
sone of the noney that was deposited into the clinic accounts at
t he Bank of the West and then consolidated in the Servicio account
was al so |egitinmate. Consequently, Coldberg naintains that the
Gover nnment never established that Bi eganowski earned | ess than two
mllion dollars through legitimate billing and that the Governnent
cannot, therefore, prove that the funds transferred to the Cayman
| sl ands were the proceeds of fraudulent activity. The governnent
mai ntains that it produced sufficient evidence that all the funds
deposited to the Servicio account—-and certainly nore than four
mllion dollars thereof-were the product of fraudulent billings.

The governnent also argues that if sonme funds in the Servicio

12 Novenber, 1994, represents the date on which Gol dberg
consolidated Dr. Bieganowski’s billing operations in Servicio, a
Mexi can corporation |ocated in G udad Juarez, Mexico.
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account were legitimate their commngling with illegitinmte funds
there allows treatnent of the Cayman Island funds as illegitinmate.

Accepting, arguendo, Coldberg’ s position as valid—that the
Governnent failed to establish that the funds transferred to the
Cayman |slands were illegitimte—this failure does not underm ne
Gol dberg’ s convicti on. The Governnent charged CGol dberg with a
conspiracy to violate both section 1956(a)(1)(B)(i) and
(a)(2)(B)(i), and the jury charge aut hori zed convi cti on upon either
theory.® Goldberg’ s argunent concerning the funds transferred to
the Cayman Islands, if valid, would only underm nes a conviction
based on a conspiracy to commt noney |aundering under section
1956(a)(2)(B) (i), laundering by transferringillegitimte funds out
of the United States. The evidence to support a conviction for
section 1956(a)(1)(B)(i), on the other hand, was nore than
sufficient.

The indictnment and the jury charge include a series of overt
acts tracing the entire noney |aundering operation, including the
transfer of funds invol ving the proceeds of unlawful activity from
the clinics’ accounts at the Bank of the Wst to Servicio s bank
account . That transfer to Servicio alone satisfies the
requi renents of section 1956(a)(1)(B)(i). The entire six mllion
dollars deposited into the clinics’ accounts was thereafter

transferred to the Servicio account. Therefore, even assum ng t hat

13 No objection to the change on this basis has been raised
on appeal .
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the Governnent only proved that a portion of those six mllion
dollars represented the proceeds of fraudulent activity, the
prosecution neverthel ess satisfiedits burden of denonstrating that
the transfer involved the proceeds of specified unlawful activity.
See 18 U. S.C. 8 1956(a)(1l). There is also little doubt that the
transfers fromthe clinics’ accounts to the Servicio account were
designed to conceal the source of the unlawful funds. A casua
observer would not have immediately linked the contents of the
Servicio account to Bieganowski as neither Dr. Bieganowski nor
ol dberg were |isted as sharehol ders (or officers or directors or
aut hori zed agents or account signatories) of Servicio. See United
States v. Wlley, 57 F.3d 1374, 1387-89 (5th Cr. 1995) (noting
that a transfer from one third party to another supports an
i nference of a design to conceal).

Because the jury coul d have convi cted CGol dberg for conspiracy
to violate 18 U.S.C. § 1956(a)(1)(B)(i), and because the evidence
supports a finding that the transfers fromthe clinic’s accounts to
Servicio involved the proceeds of wunlawful activity and were
desi gned to conceal the source of those proceeds, we hold that the
evidence is adequate to sustain Coldberg’s conviction for
conspiracy to noney | aunder.

C. Speedy Tri al
Lopez argues that the indictnment should have been di sm ssed

for undue del ay under the Speedy Trial Act, 18 U.S. C. 88 3161-3174,
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and that the eventual delay between his arrest and trial violated
his right to a speedy trial under the Sixth Arendnent.!* W turn
first to the Speedy Trial Act claim W review factual findings
under the Speedy Trial Act (the Act) for clear error, and |ega
concl usi ons de novo. United States v. Narviz-Guerra, 148 F. 3d 530,
538 (5th Cir. 1998).

The Act requires that a defendant be brought to trial “within

14 Goldberg, in his reply brief, purports to generally
adopt all issues raised by other appellants to the extent not
fact specific or inconsistent with issues presented in his brief.
It is not entirely clear that he may do so. Federal Rule of
Appel | ate Procedure 28(i) provides that

“[1]n cases involving nore than one appell ant or
appel I ee, including consolidated cases, any nunber of

appel lants or appellees may join in a brief, and any

party may adopt by reference a part of another’s brief.

Parties may also join in reply briefs.” FeED. R Arp. P.

28 (i).

This Circuit has previously permtted a party to adopt an
argunent by reference in areply brief, but did so under the

di scretion granted by Federal Rule of Appellate Procedure 2, and
under the reasoning that it would be “anomal ous to reverse sone
convictions and not others when all defendants suffer fromthe
sane error.” See United States v. Gray, 626 F.2d 494, 497 (5th
Cir. 1980). No case inthis circuit directly addresses the issue
of whether Rule 28(i) permts a party to adopt an issue in a
reply brief. The Second Circuit has rejected this position,
hol di ng that where an issue is not raised on appeal in an initial
brief, it is waived unless it would result in substantial
injustice. NLRB v. Star Color Plate Service, 843 F.2d 1507, 1501
n.3 (2d Gr. 1988). The Sixth Crcuit, on the other hand,
appears to allow this practice, but does not clarify whether it
is a practice grounded in Rule 28(i). See United States v. King,
272 F. 3d 366, 371 (6th Cr. 2001).

Since we affirmall the defendant’s convictions, permtting
ol dberg to adopt his co-appellant’s argunents woul d make no
difference in the outcone of his case and would not create the
anomaly that notivated us in Gay. W, therefore, find it
unnecessary to resolve this issue today.
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seventy days from the filing date (and making public) of the
information or indictnent, or from the date the defendant has
appeared before a judicial officer of the court in which such
charge is pending, whichever date |ast occurs.” 18 U S C 8§
3161(c)(1). Were a defendant is not brought to trial within this
period, the indictnment nust be dismssed. I|d. § 3161(a)(2).

Under section 3161(h), however, certain delays are excluded
fromthe cal culation of the seventy-day limt, including

“[al]ny period of delay resulting from a continuance

granted by any judge on his own notion or at the request

of the defendant or his counsel or at the request of the

attorney for the Governnent, if the judge granted such

conti nuance on the basis of his findings that the ends of

justice served by taking such action outweigh the best

interest of the public and the defendant in a speedy

trial.” 1d. § 3161(h)(8)(A).
Section 3161(h) also excludes a “reasonable period of delay when
the defendant is joined for trial with a codefendant as to whomt he
time for trial has not run and no notion for severance has been
granted.” Id. 8§ 3161(h) (7). Thus, the Act excludes from the
cal culation of the seventy-day |imt any delay resulting fromthe
proper grant of a continuance requested by a co-defendant. United
States v. Bernea, 30 F.3d 1539, 1567 (5th Cr. 1994) (“[T]he
excludable delay of one defendant nmay be attributed to all
def endants.”).

It is undisputed that the seventy-day period in the case sub
j udi ce began on August 5, 1998, the date of the appellants’ arrest

and arraignnment, and that the trial began one-and-a-half years
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|ater on March 13, 2000. From August 5, 1998, the date of the
appel lants’ first appearance, until October 2, 1998, the trial
court found that only twenty-three days expired on the speedy tri al
cl ock. Lopez does not dispute this calculation. Lopez al so
concedes that the entire time fromQCctober 2, 1998, until the first
trial setting for February 22, 1999, was properly excluded fromthe
seventy-day limt. Only at issue on appeal, therefore, are three
orders continuing the trial past February 22, 1999. The first
conti nuance, granted on February 11, 1999, and followed by a
witten order issued on February 12, 1999, continued the tria
until August 23, 1999. The second issued on August 12, 1999, when
the district court set the case for trial on Novenber 1, 1999; the
third was granted on Septenber 2, 1999, nenorialized in an order on
Oct ober 5, 1999, and set the trial for March 13, 2000. W exam ne
each continuance in turn. Al t hough the Act excludes from the
seventy-day limt the period of a continuance, such period is only
excl uded where the court “sets forth, in the record of the case,
either orally or inwiting, its reasons for finding that the ends
of justice served by the granting of such continuance outwei gh the
best interests of the public and the defendant in a speedy trial.”
18 U.S.C. 8§ 3161(h)(8)(A). Lopez argues on appeal that the
district court failed, on each of the three occasions |isted above,
to engage in an ends-of -justice analysis or to state adequately its
reasons for granting the three continuances.

Lopez’s assertion with respect to the February 11, 1999,
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continuance is patently unsound. The district court’s February
12th order clearly satisfied the requirenent of section 1361(h)(8)
that the court articulate reasons recognized under the Act for
granting a continuance. Section 1361(h)(8)(B) sets forth a nunber
of grounds that a court shall consider in granting a continuance,
including “[w] hether the case is so unusual or so conpl ex

that it is unreasonable to expect adequate preparation . . . within
the time |limts established by this section.” | d. 8
3161(h)(8)(b)(ii). The district court’s order not only explicitly
referenced subsections 3161(h)(8)(B)(i) and (ii), but also
descri bed the case as “unusual and conplex.” Moreover, the order
stressed that because of Dr. Bieganowski’s illness and the high
vol unme of discovery, the continuance was necessary to permt
Bi eganowski to assist his attorney to prepare for trial.?®®

Lopez’s claimthat the district court failed to performthe

15 The district court, on a nunber of occasions, designated
this case as conplex. That designation, and the decision to
grant a conti nuance based on the volune of discovery, are
consistent with cases interpreting section 3161(h)(8). See,
e.g., United States v. Dota, 33 F.3d 1179, 1183 (9th Gr. 1994)
(finding that “[a]n ends-of-justice continuance may be justified
on grounds that one side needs nore tine to prepare for trial”);
United States v. Wellington, 754 F.2d 1457, 1467 (9th Cr. 1985)
(uphol ding the conplexity of a mail fraud prosecution as a proper
ground for the granting of a continuance); United States v.
Chal ki as, 971 F.2d 1206, 1211 (6th Gr. 1992) (upholding the
grant of a continuance based on the conplexity of an interstate
cocai ne conspiracy); United States v. Thomas, 774 F.2d 807, 811
(7th Gr. 1985) (upholding an ends-of-justice continuance based
on the conplexity of a fraud case wth nunerous defendants and
t housands of financial docunents).
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requi red ends-of-justice analysis on August 12, 1999, when it
continued the case until Novenber 1, 1999, however, has sone
arguable nerit. The record of the August 12th hearing contains
reference neither to the ends-of-justice nor to the conplexity of
the case. The district court, however, had previously designated
the case as conplex, and the record of the August 12th hearing
contains repeated reference to both the vol une of discovery and the
nunmerous | ogistical constraints on Dr. Bieganowski’s ability to
cooperate in his defense.

W decline to decide, however, whether the August 12th
continuance satisfied the requirenents of the Act. Even if the
August 12th order failed to stop the clock, the Septenber 2, 1999,
continuance did. In its order of Cctober 5, 1999, nenorializing
t he Septenber 2, 1999, continuance, the district court found, after
“giving all due considerationto the interest of the public and the
defendants to a speedy trial and to the Constitutional rights of
[the] defendants . . . that the ends of justice are served by
continuing the . . . action.” In addition, the district court in
that sanme order again entered a finding that the case was conpl ex
due to the nunber of defendants and the nature of the prosecution. 6
Bet ween August 23, 1999, the date for which trial was set in the

February 12th order, and Septenber 2, 1999, only another ten days

1 This order appears at page 662 of Volune 3 of the record
on appeal. Though it arguably was filed in the wong vol une (or
not in all the volunes it should have been) of the record on
appeal it is properly before us.
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expired on the speedy trial clock, bringing the total nunber of
expired days to thirty-three, and well below the seventy days
mandat ed by the Act.

Finally, Lopez presents two additional argunments in support of
his Speedy Trial Act claim First, Lopez maintains that the
district court’s October 5, 1999, order does not constitute a
contenporaneous finding as required by the Act. Second, he
contends that the delay of the trial until March 13, 2000, even if
supported by the requisite findings, was not reasonable. W reject
both of these argunents.

In arguing that the Speedy Trial Act requires contenporaneous
findings to support an ends-of-justice continuance, Lopez
m stakenly relies on | anguage fromthis Court’s decision in United
States v. Blackwell, 12 F.3d 44, 48 (5th Cr. 1994) (“In the
absence of contenporaneous, articul ated on-the-record findings for
extending the tinme for trial past seventy days . . . Defendant-
Appellant is entitled to have his case dism ssed.”). The word
“cont enpor aneous” in Blackwell upon which Lopez relies, however,
was dicta. See United States v. Jones, 56 F.3d 581, 585 n.9 (5th
Cir. 1995). Mreover, we declined in Jones to elevate Bl ackwel |’s
statenent about contenporaneity to the status of a rule of [|aw,
noting instead that “virtually every Crcuit has held that the
entry of findings after granting the continuance is not reversible

error so long as the findings were not actually nade after the
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fact.” 1d. Today, we adopt the position toward which we noved in
Jones and reject the Blackwel|l dicta. Rather than contenporaneous
findings, section 3161 nerely requires that a district court enter
on the record, at sone point (presumably prior to trial), the
necessary findings to support an ends-of-justice continuance. |d.
The only requirenments for such an order are that the order
menorial i zing the continuance i ndi cate when the noti on was grant ed,
and that the reasons stated be and can be fairly understood as
being those that actually notivated the court at the tine it
granted the continuance. | d. Those conditions are clearly net
here. 7

Finally, turning to the reasonabl eness of the delay, we first
note that the ni neteen-nonth del ay between Lopez’s arrest and tri al
was substantial. W decline to hold, however, that such a del ay
was unreasonabl e under the circunstances.

Section 3161(h)(7) provides for the exclusion from the
seventy-day speedy trial period of a “reasonable period of delay
when the defendant is joined for trial with a codefendant as to
whom the tine for trial has not run and no notion for severance
has been granted.” 18 U.S.C § 3161(h)(7). G ven the fact-

intensive nature of the reasonableness inquiry, we review

7 W do not address whether sone extrenme del ay coupl ed
W th special circunstances strongly suggesting that the reasons
stated later are not really those that notivated the conti nuance
m ght produce a different result. Nothing of that kind is
present here.
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subsection (h)(7) exclusions on a case-by-case basis, United States
v. Franklin, 148 F.3d 451, 457 (5th Gr. 1998), and exam ne both
the totality of the circunstances of the case prior to trial and
the “actual prejudice suffered by the appellant as a result of the
subsection (h)(7) exclusion.” |d. In examning the totality of
the circunstances of the case, our inquiry focuses on the necessity
of the delay, giving proper consideration “to the purpose behind
subsection (h) (7)—accomodating the efficient use of prosecutori al
and judicial resources in trying nultiple defendants in a single
trial.”” Id. 1In weighing prejudice, on the other hand, “rel evant
consi derations include whether the delay inpaired the appellant’s
ability to defend hinself or resulted in excessive pretrial
incarceration.” Franklin, 148 F.3d at 457.

Nei t her prong of our subsection (h)(7) analysis supports the
conclusion that Lopez’s delay was unreasonable. The trial in this
case followed alnost four years of investigative work, involved
t housands of nedi cal and financial docunents, and | asted nearly two
nmont hs. To have tried Lopez separately would necessarily have
invol ved a substantial additional expenditure of judicial and
prosecutorial resources. Nor does the record indicate that the
delay in any way inpaired Lopez’s ability to defend hinself.
Finally, the delay did not result in excessive incarceration as
Lopez remained free on bond during the pendency of his trial.

In addition to his Speedy Trial Act claim Lopez al so all eges
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a violation of his Sixth Anmendnent right to a speedy trial. *“The
Si xt h Anrendnent guarantees that ‘in all crimnal prosecutions, the
accused shall enjoy the right to a speedy . . . trial.”” United
States v. Neal, 27 F.3d 1035, 1042 (5th Cr. 1994). It wll be the
unusual case, however, where the tine limts under the Speedy Tri al
Act have been satisfied but the right to a speedy trial under the
Si xth Amendnent has been violated. See United States v. O Dell
247 F. 3d 655, 666-67 (6th Cir. 2001); United States v. Minoz- Anado,
182 F. 3d 57, 61 (1st Cir. 1999); United States v. Nance, 666 F.2d
353, 360 (9th Cr. 1982). Lopez’'s case i S no exception.

I n anal yzi ng a Si xth Anendnent speedy trial claim we bal ance,
anong ot her relevant circunstances, (1) the length of the del ay;
(2) the reason for the delay; (3) whether the defendant tinely
asserted his right; and (4) any prejudice resulting to the
def endant because of the delay. Barker v. Wngo, 92 S. C. 2182,
2192-93 (1972). Here, the CGovernnent concedes that the del ay was
substantial enough to trigger the remaining Barker factors, and
that Lopez tinely asserted his rights. Qur focus, therefore, nust
be on the remaining two factors of the Barker test.

In assessing the reasons for the delay, we observe at the
outset that “pretrial delay is often both inevitable and wholly
justifiable.” Doggett v. United States, 112 S. C. 2686, 2693
(1992). W also recognize that the extent to which this

observationrings true will necessarily vary with the conplexity of
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the case. Thus, “the delay that can be tolerated for an ordinary
street crine is considerably less than for a serious, conplex
conspiracy charge” such as the one in which Lopez found hinself
enneshed. Barker, 92 S.C. at 2192-93. This was a conpl ex case,
and we hesitate to say that the reasons for the delay were
unreasonabl e. The vol une of di scovery and the nunber of defendants
i nvol ved justified sone delay, as did Dr. Bi eganowski’s ill ness and
consequent inability to assist in his defense. WMreover, Lopez has
not denonstrated that the del ay was occasi oned by the prosecution,
or that the “governnent . . . intentionally held back in its
prosecution . . . to gain sone inpermssible advantage at trial.”
Neal , 27 F. 3d at 1043 (quoting Doggett v. United States, 112 S. Ct
2686, 2693 (1992)).

In the final step of the Barker calculus, we examne the
degree of prejudice that attached to Lopez because of the delay and
find that insofar as Lopez fails to nmake a convincing show of
prejudi ce, this remai ning Barker factor al so wei ghs heavil y agai nst
hi m Lopez argues that as a result of the delay, he suffered
“psychol ogi cal and economi c prejudice,” and that the Governnent
gained additional tinme for its expert to review certain docunents.
During the period of the delay the Governnent did uncover
addi tional docunentary evidence that supported the charges agai nst
Lopez. Specifically, the Governnent |ocated additional bills for

Hubbard Tank treatnents that included Lopez’s handwitten
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si gnat ure. Lopez, however, was acquitted on two Hubbard Tank
charges and does not denonstrate that these newly discovered
billing records were the ones used to support the charges for which
he was ultimtely convicted. Moreover, since the Governnent
al ready had docunentary evidence of nunerous bills that bore
Lopez’s signature stanp, it 1is difficult to see how these
addi tional docunents resulted in prejudice. Lopez’s clains of
psychol ogical and economic strain are also insufficient to
establish the prejudice necessary to find a violation of his Sixth
Amendnent rights. The Sixth Arendnent is concerned with “reduci ng
the ‘anxiety and concern of the accused.’” Cowart v. Hargett, 16
F.3d 642, 647 (5th Cr. 1994). *“Anxiety about one’s reputation and
private |ife during pretrial delay, however, will not al one suffice
to warrant a reversal of a conviction.” I1d. Consequently, we find
that Lopez did not suffer a degree of prejudice sufficient for us
to find a violation of his Sixth Anendnent rights. 18
D. Sufficiency of the Indictnment

Lopez also raises a challenge to the sufficiency of the
i ndictment, arguing that those counts of the indictnent charging

himwith representing that the clinic possessed a Hubbard Tank were

8 W note that it would be a strange (al beit perhaps not
i npossible) result were we to find that prejudice existed under
the Si xth Anendnent speedy trial analysis where we had al ready
concl uded that a delay was reasonabl e under subsection (h)(7) of
the Speedy Trial Act.
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insufficient to support an inference of materiality.?®

We review the sufficiency of an indictnment de novo. United
States v. Fitzgerald, 89 F.3d 218, 221 (5th Cr. 1996). To be
sufficient, an indictment nust conformto mninmal constitutiona
standards, United States v. Threadgill, 172 F. 3d 357, 373 (5th Cr
1999), standards that are net where the indictnent alleges every
el emrent of the crine charged and in such a way “as to enable the
accused to prepare his defense and to allow the accused to invoke
the double jeopardy clause in any subsequent proceeding.” | d.
(quoting United States v. Webb, 747 F. 2d 278, 284 (5th Gr. 1984)).

Where the governnment charges a defendant with mail fraud, it
must prove the materiality of the fraudulent statenent as an
el ement of the offense. See Neder v. United States, 119 S. C
1827, 1841 (1999). The failure to enploy the word “material” in
t he | anguage of the indictnent, however, is not fatal. See United
States v. Richards, 204 F.3d 177, 191 (5th Gr. 2000) (“In
determ ning the sufficiency of the indictnent, ‘[t]he | aw does not

conpel a ritual of words. (quoting United States v. WIson, 884
F.2d 174, 179 (5th Gr. 1978))). Instead, an allegation of fraud
inan indictment will be sufficient so long as “the facts all eged

inthe indictnent warrant an i nference that the fal se statenent is

19 Bi eganowski, by way of adopting Lopez’s argunents
pursuant to Federal Rule of Civil Procedure 28(i), raises an
identical challenge to the sufficiency of the indictnent. W
reject that challenge for the sane reasons that we reject
Lopez’ s.
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material.” United States v. MGough, 510 F.2d 598, 602 (5th Cr
1975) .

Lopez’s argunent here largely mrrors his challenge to the
sufficiency of the evidence to support his conviction.? The
m sst at ement charged agai nst Lopez in this case was the subm ssion
of bills representing that patients received physical therapy in a
Hubbard Tank, when, in fact, the clinic never possessed such a
devi ce. # Lopez argues that because the billing rate for the
t herapy that was actually provided was the sane as the billing rate
that woul d have been charged had the therapy been provided in a
Hubbard Tank, the m sstatenent that a Hubbard Tank was used coul d
not have been material. H's real argunent, however, is that at
trial the Governnent did not focus on the fal se statenent alleged
in the indictnment, that the clinic enployed a Hubbard Tank, but
instead argued that the bills were fraudulent because they
m sstated the degree of supervision the patients were given while

i n therapy.

20 See section 11 (B)(1), supra.

2l The relevant |language in Counts Two and Five of the
i ndi ct ment reads:
“Def endants knowi ngly devised and attenpted to devise a
schene and artifice to defraud . . . [and] did
know ngly cause to be sent, delivered and noved by the
United States Postal Service, according to the
directions thereon, a HCFA 1500s fal sely and
fraudulently representing . . . that a patient, GH.
had recei ved physical therapy using a Hubbard Tank,
when t he Defendant knew that no Hubbard tank was
used.”
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The flaw in Lopez’s argunent lies in his failure to
di stinguish between a challenge to the sufficiency of the
i ndi ctment and a chal l enge to the evidence produced at trial. See,
e.g., United States v. MGough, 510 F.2d 598, 603 (5th Cr. 1975)
(holding that an indictnment “need only allege materiality ‘in
substance,’” and warning against the failure to “draw a clear
distinction between an allegation of materiality and proof of
materiality.”). In determning whether an allegation of
materiality in an indictnment is sufficient, the proper inquiry is
whet her the allegation is “potentially capable of being proved
materi al by the governnent at trial,” and whether the allegationis
sufficient to support an inference of materiality. ld. at 602
Accordingly, it would be inappropriate to test the validity of the
i ndi ctment fromthe perspective of the evidence eventual |y produced
at trial. That the CGovernnent produced proof denonstrating that
Lopez did not provide individualized supervision to his patients
has no bearing on the issue of whether the indictnent provided
Lopez with notice that the Governnent intended to, and eventually
did, prove that the bills submtted for Hubbard Tank therapy were
fraudul ent .

The all egation in the indictnment that Lopez conmtted fraud by
fal sely describing his services as including the use of a Hubbard

Tank formed a sufficient basis from which Lopez could infer that

t he Governnment would attenpt to prove that such a m sstatenent was
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mat eri al . The indictnment, t heref ore, satisfied m ninal
constitutional standards and we find Lopez’s argunent to be w t hout
merit.
E. Constructive Anmendnent

Lopez also maintains that the district court permtted the
Governnent to constructively anmend the indictnent. Lopez first
raised this issue in a Rule 34 notion for Arrest of Judgnent.? The
district court ruled that Lopez’s claimwas not cogni zabl e under
Rule 34. Lopez attenpts to bring this claimw thin the purview of
Rule 34 by casting the alleged anmendnent as a jurisdictional
def ect . Since the Suprene Court’s decision in United States v.
Cotton, however, it is clear that “defects in an indictnent do not
deprive a court of its power to adjudicate a case.” 122 S.Ct 1781,
1785 (2002), overruling Ex parte Bain, 7 S.Ct. 781 (1887); see also
United States v. Longoria, 298 F.3d 367, 372 (5th Cr. 2002). A
claimof constructive anendnent, then, is not the equivalent of a
charge of a jurisdictional defect. Lopez, therefore, did not
properly raise his charge of constructive anendnent on notion to
the district court, but instead raises it for the first tinme on
appeal .

VWhere a claim of constructive amendnent is raised for the

22 Rule 34 provides: “The court on notion of a defendant
shal |l arrest judgnent if the indictnent or information does not
charge an offense or if the court was w thout jurisdiction of the
of fense charged.” Feb. R CRM P. 34.
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first time on appeal, reviewis for plain error. United States v.
Del gado, 256 F.3d 264, 278 (5th Gr. 2001). Accordingly, a
def endant nust show. “(1) an error; (2) that is clear or plain; (3)
that affects the defendant’s substantial rights; and (4) that
seriously affects the fairness, integrity or public reputation of
judicial proceedings.” United States v. Longoria, 298 F.3d 367

371 (5th Gir. 2002).

There is sone i ndication that the Government shifted its focus
at trial from the actual billing code nunbers for Hubbard Tank
treatnent to the |ack of individual supervision afforded patients
while inthe clinic's pool. This shift in enphasis, however, does
not necessarily nmean that there was a constructive anendnent to the
indictment. As discussed above, at |east sone evidence at trial
indicated that billing for a Hubbard Tank included the inplicit
representation that patients were supervi sed. Proof of the absence
of supervision, therefore, was relevant to the Governnent’s claim
that billing for a Hubbard Tank was a material m srepresentation.
The Governnent’s cl osing argunent al so i ndicates that the evidence
regardi ng the |l ack of supervision was introduced not as part of a
shift in the Governnent’s theory, but in order to negate Lopez’s
claimof m stake. Gven that there were two pl ausi bl e bases, ot her
than a constructive anmendnent, for introducing evidence regarding
| ack of supervision, we hold that the district court’s denial of

Lopez’s notion for arrest of judgnment did not anmount to plain
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error.?
F. Severance

Lopez next argues that the district court erred when it deni ed
his notion for a severance.? We review a denial of a notion to
sever for an abuse of discretion. United States v. Cortinas, 142
F.3d 242, 247 (5th CGr. 1998).

We also review Lopez’s argunent with an eye to two genera
principles, nanely, that a court should order separate trials only
where “[i]t appears that a defendant . . . is prejudiced by a
j oi nder of offenses,” FED. R CRIM P. 14, and second, that “persons
jointly indicted in a conspiracy case should generally be tried
together.” United States v. Scott, 795 F.2d 1245, 1250 (5th Gr.
1986). Lopez fails to nmake the requisite show ng.

Lopez | ooks for the necessary prejudice in his case in the
vol une of the evidence presented against Dr. Bi eganowski and the
subsequent “spillover” effect of that evidence on the jury.
Lopez’ s spillover argunent is unconvincing. Aspillover effect, by
itself, is an insufficient predicate for a notion to sever. See

United States v. WIllians, 809 F.2d 1072, 1085 (5th Gr. 1987)

22 W al so observe that Lopez does not raise on appeal any
conplaint that the jury charge authorized conviction on a basis
not charged in the indictnent and did not nmake any such objection
to the charge bel ow

24 ol dberg also seeks in his reply brief to adopt Lopez’'s
challenge to the district court’s denial of a severance. See
note 14, supra.
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(“[Alddi ti onal evidence adduced at joint trials does not constitute
conpelling prejudice by itself.”). Nor does Lopez’s reliance on
United States v. Cortinas |lend nuch support to his attenpt to
denonstrate prejudice. Cortinas involved a drug conspiracy in
whi ch the evidence against sone of the co-conspirators included
evidence of the activities of a violent crimnal gang. 142 F.3d
242, 248 (5th Gr. 1998). Prejudice was found in that case because
t he defendants were never associ ated with the gang, and because the
evidence of the gang's activities was “highly inflammatory” and
i ncluded evidence of a shooting. | d. Lopez’s situation is
different. The evidence against Dr. Bieganowski was not as
i nfl ammatory as evi dence of a shooting, and Lopez was undeni ably a
| ongti me associate of Dr. Bi eganowski’s
Finally, evenif the volune and nature of the evi dence agai nst
Dr. Bi eganowski had the potential to cause Lopez sone prejudice,
Lopez fails to show “that he did not receive adequate protection .
through the court’s instructions to the jury.” United States
v. Posada-Ri os, 158 F.3d 832, 863 (5th Cir. 1998). The district
court instructed the jury that
“A separate crine is charged against one or nore of the
defendants in each count of the indictnment. Each count,
and the evidence pertaining to it, should be considered
separately. The case of each defendant should be
consi dered separately and individually. The fact that
you may find one or nore of the accused guilty or not
guilty of any of the crinmes charge[d] should not control
your verdict as to any of [sic] other crinme or any ot her

def endant. You nust give separate consideration to the
evi dence as to each defendant.”
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We have previously stated that because a jury is presuned to fol |l ow
the court’s instructions, instructions such as those given here are
generally sufficient to cure the possibility of prejudice. See
Posada- Ri os, 158 F. 3d 863-64. W also note that Lopez was charged
infive counts of the indictnent and was acquitted on three, nanely
count one, in which he, Bieganowski and others were charged with
conspiracy to commt mail fraud (Bi eganowski was convicted on this
count), and counts three and four (mail fraud counts in which he
was charged with Bieganowski, who was also acquitted on those
counts). He was convicted on counts two and five (mail fraud
counts in which he was jointly charged with Bi eganowski, who was
al so convicted on those counts). Were, as here, a jury returns a
verdict of not guilty on sone counts and as to sone defendants,
“the presunption that the jury followed the court’s instructions is
even stronger.” |d. at 864.

We therefore find that Lopez has failed not only to show
prejudice, but also to denonstrate that the district court’s
instructions were insufficient to protect him from possible
prejudi ce. Consequently, we reject Lopez’s claimthat the district
court commtted reversible error when it denied his notion to
sever.

G Deliberate Ignorance

Dr. Bieganowski clains that the district court erred in
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i ncluding a deliberate ignorance instruction®® in the jury charge. ?®

“We reviewjury instructions to determ ne ‘whether the court’s
charge as a whole, is a correct statenent of the | aw and whet her it
clearly instructs jurors as to the principles of |aw applicable to
the factual issues confronting them’” United States v. Faul kner,
17 F.3d 745, 766 (5th Cr. 1994). “The charge nust be both legally
accurate and factually supportable.” United States v. Cartwi ght,
6 F.3d 294, 300 (5th Gr. 1993).

Dr. Bi eganowski does not challenge the deliberate ignorance
instruction as an incorrect statenment of law. Rather, drawi ng on
| anguage from Faul kner, he contends that the evidence adduced at
trial does not support the inclusion of the instruction. I n

pursuing this track, however, Dr. Bi eganowski faces a hi gh hurdle.

2 The court’s instruction read as foll ows:

“Wth respect to counts six through nine and
el even through fourteen as to defendant Arthur C
Bi eganowski only, and count twenty-two as to defendants
Arthur C. Bi eganowski and Richard J. CGol dberg only, you
may find that the defendants had know edge of a fact if
you find that they deliberately closed their eyes to
what woul d ot herw se have been obvious to them \While
know edge on the part of a defendant cannot be
established nerely by denonstrating that a defendant
was negligent, careless, or foolish, know edge can be
inferred if a defendant deliberately blinded hinmself to
t he existence of a fact.”

26 ol dberg in his reply brief also attenpts to conclusorily
adopt all of “the non-fact specific issues presented by the co-
appel l ants [nam ng then] which are not inconsistent with the

i ssues he presents in his brief.” Those argunents, however, are
fact-specific insofar as they relate to the deliberate ignorance
instruction, and CGol dberg may not adopt them on appeal. See

United States v. Solis, 299 F.3d 420, 433 n.3 (5th Cr. 2002).
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I n deciding whether there is sufficient evidence to support a jury
instruction, we “exam ne the evidence and all reasonabl e i nferences
therefrom in the Ilight nost favorable to the governnent.”
Faul kner, 6 F.3d at 300-301; see also G asser v. United States, 62
S.Ct. 457, 469 (1942).

Al t hough a deliberate ignorance instruction should rarely be

gi ven, Faul kner, 17 F.3d at 766, we have permtted its use to

informthe jury that it may consider evidence of the defendant’s
charade of ignorance as circunstantial proof of guilty know edge.’”
United States v. Threadgill, 172 F. 3d 357, 368 (5th Cr. 1999)
(quoting United States v. Lara-Velasquez, 919 F.2d 946, 951 (5th
Cr. 1990)). “It is only to be given when a defendant clains a
lack of gquilty know edge and the proof at trial supports an
inference of deliberate indifference.” [Id. The instruction is
proper, therefore, where the evidence shows “(1) subjective
awareness of a high probability of the existence of illegal
conduct, and (2) purposeful contrivance to avoid |earning of the
illegal conduct.” Threadgill, 172 F.3d at 368.

We find that this case satisfies this test. Dr. Bi eganowsKki

mai ntained in his testinony,? in his closing statenent bel ow, 28 and

2 Dr. Bieganowski, for exanple, testified on cross-
exam nation that when he was given progress notes, “they were
sonehow i nconpl ete or were not done.”

28 Counsel for Bi eganowski naintained during closing
argunent bel ow that the Governnent’s evidence only established a
pattern of billing errors.
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in his brief on appeal, that what the Governnent characterized as
fraud, was no nore than “extensive errors [ ] in his billing
procedure.”

The second prong of the test al so finds support in the record.
Bi eganowski adm ts on appeal that he was aware of certain billing
errors. Hi s practice was the subject of a televised investigative
report into billing fraud, and he was aware of enough problens to
pronpt him to hire an outside billing consultant. When t hat
billing consultant did eventually report the presence of systematic
billing errors, Bieganowski, rather than evincing a desire to | earn
the nature and extent of those problens, sinply directed the
consultant to fix them Finally, Bieganowski’s nurses testified
that they were given a script to follow in filling out progress
notes and fee tickets, and openly and regularly remai ned behind in
the clinic after it closed to fill out billing materials.

A jury could certainly infer from this evidence that
Bi eganowski coul d have been aware of the presence of fraud, but
instead deliberately closed his eyes to it. W reject
Bi eganowski’s claimthat the record does not support a deliberate
i gnorance instruction.

Bi eganowski, however, al so maintains that the district court’s
instruction, even if supported by the record, prejudiced him by
unfairly singling himout from his co-defendants. W initially
note that Bieganowski’s contention in this respect has sone
arguable nerit. W are aware of the risk inherent in a deliberate
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i gnorance instruction, see United States v. Soto-Silva, 129 F. 3d
340, 345 (5th Cr. 1997), and we have noted that in a multiple-
def endant case where only sonme of the defendants justify a
del i berate i gnorance charge, “singling out the defendant who nerits
the i nstruction, based, perhaps, on di sputed or equivocal evidence,
may be unfairly prejudicial to that defendant.” United States v.
Reissig, 186 F.3d 617, 619 (5th Gr. 1999). It is equally true,
however, that “giving the instruction generally, wthout nam ng a
speci fic defendant,” may prejudice those co-defendants who do not
merit the instruction. | d. Thus, we have indicated that the
better approach in this situation is to “give the instruction and
indicate that [it] may not apply to all of the defendants.” |[|d. at
619-20.

In Reissing this Court considered the appeal of five jointly
tried defendants convicted of participating in a fraudul ent
tel emarketi ng schene. They each contended that the district court
erred in giving a deliberate ignorance instruction because the
evidence did not warrant it. W held that as to one defendant the
evidence did warrant the instruction, but agreed that it did not as
to any of the other defendants. ld. at 619. We nevert hel ess
affirmed their convictions because the instruction was one which

“Iindicate[d]” that it “may not apply to all of the defendants.”
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Id. at 619-20.2° W stated that the district court’s approach was
that “followed by the First Grcuit in United States v. Brandon, 17
F.3d 409, 453 (1st Cr. 1994)” and expressed our agreenent with the
First Crcuit. Reissing, 186 F.3d at 620. W do not read Rei ssing
as purporting to state a general rule requiring district courts to
al ways foll ow the approach which the district court did there, or
as holding that it would be error to restrict the deliberate
i gnorance instruction to one or |less than all of several
defendants. Wat we held in Reissing was that it was not error to
fail to restrict the instruction to the sole defendant as to whom
t he evidence supported it. |d. at 619-20. That, too, is precisely
what the First Crcuit held in Brandon. There the court plainly
indicated that the matter was one generally within the discretion
of the trial court, stating:

“We do not exclude the possibility that, on particul ar

facts, it mght so mslead a jury to give a genera

instruction, rather than one tailored to a specific

def endant or rather than no instruction at all, as to be

an abuse of discretion, but we enphasize that judgnents

of this kind are primarily entrusted in the trial judge

who inevitably has a superior feel for the dynam cs of

the trial and the likely reaction of the jury.” Brandon,
17 F.3d at 453 (enphasi s added).

2 The trial court’s instruction was as foll ows:

“You may find that a defendant had know edge of a fact
if you find that the defendant deliberately closed his
eyes to what would otherw se be obvious to him Wile
know edge on the part of the defendant cannot be
established nerely by denonstrating that the defendant
was negligent, careless or foolish, know edge can be
inferred if the defendant deliberately blinded hinself
to the existence of a fact.” Id. at 619 n.1
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We agree. The law in this Grcuit is well established that “[a]
district court has broad discretion in framng instructions to the
jury, and this Court will not reverse unless the instructions taken
as a whole do not correctly reflect the issues and the law”
United States v. Alarcon, 261 F.3d 416, 424 (5th Gr. 2001)
(internal quotations omtted); United States v. Davis, 226 F.3d
346, 357-58 (5th Gr. 2000); United States v. Miser, 123 F. 3d 813,
825 (5th Gr. 1997); United States v. MKinney, 53 F.3d 664, 676
(5th Cr. 1995). Here the charge correctly reflected the issues
and the law and we find no abuse of discretion in the district
court’s framng of the deliberate ignorance instruction under the
ci rcunst ances presented.

W reject Bieganowski’'s conplaints as to the deliberate
i gnorance instruction.
H. Prosecutorial M sconduct

Appel l ants Diaz and Bi eganowski contend that the Governnent
engaged in prosecutorial msconduct with respect to Linda Howard,

an expert witness for the defense.®*® After the close of the

30 Bi eganowski also clains that district court inpermssibly
t hreat ened Linda Howard with sanctions should she refuse to
testify. This claimis without nerit. Wen counsel for
Bi eganowski notified the court that Howard was consi dering
W t hdrawi ng as an expert witness, the court noted that if Howard
did refuse to testify, she would have to return to the registry
of the court any fee that she had al ready been paid for her
testinony. Bieganowski cites no support for his assertion that
Howard was in any way intimdated by the court’s statenents, and
his attenpts to cast those statenent as a threat of sanctions is
meritless.
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Governnent’s case in chief, both Diaz and Bi eganowski noved for a
m strial on the grounds of prosecutorial m sconduct, alleging that
the prosecution had inproperly attenpted to intimdate a defense
expert w tness, Linda Howard. The challenged coments included a
warning issued by the prosecutor, the Assistant United States
Attorney, to counsel for Bieganowski, to the effect that the
Gover nnment was considering charging Howard with msprision of a
fel ony and perjury.

The Si xth Amendnent guarantees a crim nal defendant the right
to present witnesses to “establish his defense w thout fear of
retaliation against the witness by the governnent.” United States
v. Dupre, 117 F. 3d 810, 823 (5th Cir. 1997); see al so Washi ngton v.
Texas, 87 S.C. 1920, 1923 (1967). In addition, the Fifth
Amendnent protects the defendant from inproper governnental
interference with his defense. Thus, “substantial governnenta
interference wwth a defense witness’ choice to testify may viol ate
the due process rights of the defendant.” ld. (quoting United
States v. Washington, 783 F.2d 1210, 1219 (5th Gr. 1986)).
Whet her a def endant has nade a show ng of substantial interference
is a fact question, and we therefore review a claim of
prosecutorial intimdation for clear error. United States .
Thonmpson, 130 F.3d 676, 686-87 (5th Cr. 1997).

The Gover nnment does not di spute that it consi dered prosecuting
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def ense expert Howard for msprision of a felony. The record is
equal ly cl ear, however, that by the tinme Howard was to testify, the
Government had further reviewed the evidence in the case and had
assured Howard that she woul d not be so charged, an assurance that
the district court conveyed to Howard. The Governnent also
concedes that it told counsel for Bieganowski that it would
consi der prosecuting Howard for perjury if she were, in fact, to
perjure herself. D az and Bi eganowski both attenpt to denonstrate
that these coments ampbunted to a substantial interference with
Howard’s choice to testify.

When j udged agai nst our prior cases, it becones clear that the
prosecution’s comments did not rise to the level of substantia
interference. In United States v. Viera, 839 F.2d 1113 (5th Cr
1988) (en banc), the prosecution publicly stated that if a defense
wtness testified and provided incrimnating evidence against
hi msel f, then that wtness would be indicted. [Id. at 1115. This
Court, however, declined to find that there had been substanti al
interference even where the wtness subsequently failed to
testify.3 By contrast, Howard, after receiving assurances fromthe

district court and fromthe Assistant United States Attorney, did

31 The Viera court enphasized that there was no evidentiary
show ng establishing that the prospective witness failed to
testify because of the alleged threats. Viera, 839 F.2d at 115.
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testify.* |f the conmments in Viera did not anobunt to a substanti al
interference, then the conparatively benign comments in this case
certainly did not.

It is equally clear that the prosecution’ s comments regarding
perjury did not anobunt to a substantial interference. The
prosecution did no nore than to advise Howard that she could be
prosecuted if she perjured herself in her testinony by stating she
had previously worked for the FBI, a matter which was, at nost,
collateral to the subject matter of her intended testinony. There
is no substantial interference in such a statenent. On the
contrary, “[a] prosecutor is always entitled to attenpt to avert
perjury and to punish crimnal conduct.” Viera, 839 F.2d at 1115;
United States v. Thonpson, 130 F.3d 676, 687 (5th CGr. 1997)
(“[T] he governnent told the witnesses that they had to testify
truthfully . . . . That procedure, however, even if carried out in
a caustic manner, is no cause to dism ss the indictnent agai nst the
defendants.” (quoting United States v. Hayward, 6 F.3d 1241, 1257
(7th CGr. 1993))). Accordingly, we find that the prosecution's
coments did not anount to substantial interference and we reject
the claim of Diaz and Bieganowski that their Fifth or Sixth

Amendnent rights were, in any way, violated.

32 Howard testified extensively on behalf of the defense.
And al t hough they allege that Howard s preparation for her
testi nony was hindered by the threats, Di az and Bi eganowski fai
to cite any evidence tending to show that her actual testinony
was in any way inpaired.
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| . Evidence of the Prosecution’s Threats

In addition to arguing that the prosecution’s threats violated
his Fifth and Sixth Anendnent rights, Bieganowski also maintains
that the district court erred when it prohibited him from
i ntroduci ng evidence of those threats to the jury, relying on
United States v. Lowery, 135 F.3d 957 (5th Gr. 1998). W
di sagr ee.

Lowery i s wholly i napposite. There the defendant, Lowery, was
charged with obstruction of justice by attenpting to influence
Taylor to testify falsely in a then pending crimnal tax case
agai nst Lowery’'s girlfriend, Sanders. Lowery’s defense was that he
understood that in the Sanders case the | RS had begun “to pressure
W tnesses to testify in a manner consistent with the I RS position,”
that Tayl or had previously made statenents “consistent with .

[ Sanders’] innocence, and he feared the | RS was i ntim dating Tayl or
to state otherwse.” 1d. at 958. W held that the exclusion of
evidence of the IRS witness intimdation in the Sanders case “was
error, because any evidence that the IRSwas intimdating witnesses
in the Sanders case woul d be relevant to Lowery’s case, given that
his theory of defense was that he was trying to encourage w t nesses
to tell the truth in the face of IRS pressure to do otherw se.”
ld. at 959. In Lowery the governnent witness intimdation sought
to be shown occurred before and was a cause of the defendant’s

charged conduct and was relevant to show his state of mnd in
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engaging in that conduct. Here, by contrast, the alleged wtness
intimdation occurred nore than a year after the conduct charged in
the indictnent and had no relevance to it or to the state of m nd
of Diaz or Bieganowski in engaging in such conduct. In Lowery we
applied an “abuse of discretion” review to the trial court’s
exclusion of the evidence. ld. at 959. Appl ying that sane
standard here, it is clear that the trial court did not abuse its
di scretion in excluding the evidence.

J. Instructions in response to jury note

In his final point of error, Bieganowski argues that the
district court reversibly erred when it issued a supplenental jury
instruction without first notifying counsel for the defense.

On May 5, 2000, after the case had gone to the jury, the jury
delivered a note to the court, the relevant portion of which read:
“Also on counts 2, 3, 4, &5 we’ve not been able to | ocate HCFA s
for counts 3 & 4. Do we or can we rely on [w]itness [t]estinony?”
Upon receiving this note, and w thout first advising counsel for
the defense of it, the district court responded to it by
instructing the jury:

“I'n response to jury note 1, you are advised that, in ny

prelimnary instruction to you at the beginning of the

trial, | instructed you on the follow ng as to evi dence:

‘The evidence from which you will find the facts wll

consist of the testinony of wtnesses, docunents, and

other things received into the record as exhibits .

Thus, in answer to your question, | once again
rem nd you that witness testinony is evidence.”
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Federal Rule of Crimnal Procedure 43 guarantees a defendant
the right to be present at every stage of the trial. That right
requires that “[w]jhen a comunication is received fromthe jury,
counsel should be infornmed of its substance and afforded an
opportunity to be heard before a supplenental charge is given.”
United States v. McDuffie, 542 F.2d 236, 241 (5th Gr. 1976). The
Governnent in this case concedes that this right was violated. The
only remai ning question, therefore, is whether the violation was
harm ess or constitutes reversible error. See United States v.
Syl vester, 143 F.3d 923, 928 (5th Gir. 1998).

Here, the district court did not issue a true supplenenta
instruction. Rather, it sinply resubmtted to the jury a portion
of the original jury charge, an instruction to which Bi eganowski
had not previously objected. Bi eganowski presents the sane
argunent that was rejected in Sylvester, nanely that prejudice
resulted when the district court reread only a portion of the
original instructions to the jury. Syl vester, 143 F.3d at 929
Begi nning with the proposition that the failure to notify defense
counsel of a jury comunication is harnl ess when an “answer to the
jury’s inquiry [is] distinctly responsive, . . . clearly state[s]
the law, and no prejudice is shown,” Sylvester, 143 F.3d at 928,
this Court concluded that rereading a portion of the origina
instructions in response to a jury question was harmnl ess error

|d. at 929; see also United States v. Breedl ove, 576 F. 2d 57, 60
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(5th Gr. 1978) (finding the court’s error in answering a jury note
W thout first notifying the defense to be harnl ess).

Bi eganowski, however, attenpts to distinguish Sylvester by
arguing that the district court in that case did not sinply issue
a supplenental instruction, but also tenpered that instruction by
remnding the jury to keep the court’s original instructions in
mnd, and to apply all the instructions during its deliberations.
Syl vester, 143 F.3d at 929. Al though the district court’s
suppl enmental instruction here did not clearly adnonish the jury to
rely on the original instructions, the supplenental instruction
nevertheless referenced the original instructions. It was
therefore evident fromthe | anguage of the supplenental instruction
that the original instructions remained in full force.

Di az and Bi eganowski also fault the court’s response to the
jury note on the basis that it suggests to the jury that they need
not be concerned with being unable to find the HCFA fornms on which
counts three and four were based or at |east inproperly mnimzed
the inportance of the HCFA forns in respect to counts three and
four. However, it is clear that there was no prejudice, for none
of the appellants were convicted of either of those counts. 33
K. Sentenci ng

In his final point of error, Lopez challenges the evidentiary

3%  Bi eganowski and Lopez were acquitted of counts three and
four; neither Diaz nor Gol dberg was charged in either of those
counts.
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basis for the district court’s application of the Sentencing
Cui del i nes. Specifically, Lopez disputes the district court’s
finding that he was accountable for $961,287.50 in |osses under
section 1B1.3(a)(1)(B) of the Sentencing Guidelines.3

We reviewa district court’s interpretation and application of
the Sentencing CGuidelines de novo, and its factual findings for
clear error. United States v. Isnoila, 100 F.3d 380, 394 (5th Cr
1996). Having reviewed the basis for the district court’s finding,
we conclude that Lopez’s claimhas no nerit.

Findings of fact for sentencing purposes need only be
establ i shed by a preponderance of the evidence. United States v.
Hull, 160 F.3d 265, 269 (5th Gr. 1998). In this case, the
Presentence Report attributed $43,084,042.27 in |osses, a figure
representing the entire anount billed to i nsurance conpani es during
the course of the conspiracy, to Lopez. The district court,

however, elected to hold Lopez responsible only for those bills

34 Section 1B1.3(a)(1) provides that a defendant is
responsi bl e at sentencing for

“(A) all acts and om ssions commtted, aided, abetted,

counsel ed, commanded, induced, procured, or willfully

caused by the defendant; and

(B) in the case of a jointly undertaken crim nal

activity . . . all reasonably foreseeable acts and

om ssions of others in furtherance of the jointly

undertaken crimnal activity,

that occurred during the comm ssion of the offense of

conviction, in preparation for that offense, or in the

course of attenpting to avoid detection or

responsibility for that offense.” U S. SENTENC NG

GuUI DELI NES ManuAL 8§ 1B1.3(a)(1)(A), (B).
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that refl ected charges for Hubbard Tank treatnent, and accordingly
departed fromthe Presentence Report to reduce the dollar val ue of
Lopez’ s conduct from $43, 084, 042.27 to $961, 287. 50.

The guilty verdicts returned agai nst Lopez, together with the
Presentence Report constitute a sufficient evidentiary basis for
this finding. See, e.g., United States v. Lghodaro, 967 F. 2d 1028,
1030 (5th Cir. 1992) (“The PSR is considered reliable and may be
considered as evidence by the trial judge in nmaking factual
sentencing determnations.”). W decline to hold, therefore, that
the district court was clearly erroneous in holding Lopez
responsi ble for the entire $961, 287. 50.

Concl usi on

For the foregoing reasons, the convictions and sentences of

each appellant are in all things

AFFI RVED.

62



