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H G3 NBOTHAM Circuit Judge:

Today we examine our uncertain law attending a claim of
mal i ci ous prosecution with its undisciplined mx of constitutional
and state tort |aw We decide that “malicious prosecution”
standing alone is no violation of the United States Constitution,

and that to proceed under 42 U S.C. 8§ 1983 such a clai mnust rest

upon a denial of rights secured under federal and not state |aw.



Al fred Castel |l ano sought damages for his wongful conviction
of arson, asserting clains under the First, Fourth, Fifth, Sixth,
Ei ghth, and Fourteenth Anendnents. Before trial the nmagistrate
j udge concl uded that alleging the el enents of malicious prosecution
under Texas l|law stated a claim but only wunder the Fourth
Amendnent . The trial judge passed over defendants’ claim of
absolute i munity, accepting their argunent that the Suprene Court
in Albright v. AQiver! held that if there is an adequate state tort
remedy there can be no claim for a denial of due process, and
dism ssed all clains under any other constitutional provision
Wth the Texas | aw of malicious prosecution now the source for his
8 1983 claim Castellano anended his conplaint, dropping his state
law claim A jury returned a substantial award of noney danmages.

We conclude that the trial court’s reading of Al bright, while
clinging to the law of this circuit, sinultaneously m sread both
the Fourth and Fourteenth Anmendnents. As for the Fourteenth
Amendnent clainms, we reject the trial court ruling that there was
no deni al of due process, either inits primtive formthat § 1983
cannot sustain such a claim or because the state provides a post-
deprivation tort renedy. W hold that a state’s nmanufacturing of
evidence and knowi ng use of that evidence along with perjured
testinony to obtain a wongful conviction deprives a defendant of

his long recognized right to a fair trial secured by the Due

1 510 U S. 266, 271 (1994).



Process O ause, a deprivation of a right not reached by the
Parratt? doctrine. At the sane tine, we note that Castellano faces
obstacles in pursuing his wongful conviction clains on renmand
gi ven that Sanchez and Fragozo enjoy absolute inmmunity for their
testinony at trial and have substantial argunents that their
manuf act uri ng of evi dence coul d not have created, without the trial
testinony, a wongful conviction.

Gven that the district court dismssed the Fourteenth
Amendnment clains, albeit erroneously, the verdict cannot be
sustai ned on the Fourth Amendnent alone since it rests in part on
events at trial - events not protected by the Fourth Arendnent. It
is not possible to separate the danages awarded for viol ations of
the Fourth Amendnent from those awarded for wongful conviction.
Nor can we sustain the verdi ct because the jury effectively deci ded
t he Fourteenth Amendnent cl aim

We begin by reciting the history of the case. W then exam ne
t he devel opnent of malicious prosecution as a claimunder 8§ 1983 —
i ncluding the contours of the state lawtort, its early devel opnent
as a federal claimin this circuit, as well as the inpact of
Albright v. Qiver® on this circuit’s precedent. After exam ning
our owmn law, we turn to the | aw of other circuits and concl ude t hat

“mal i ci ous prosecution” standing alone is no violation of the

2 Parratt v. Taylor, 451 U S. 527 (1981).
3 510 U S. 266 (1994).



United States Constitution. W then return to the case at hand,
and in doing so we exam ne Al bright, finding no support there for
the magistrate judge’s ruling that by using the elenents of the
state tort of malicious prosecution, Castellano’s full claimcould
be tethered to the Fourth Arendnent. W conclude by finding that
t he verdi ct cannot be sustained and that the case nust be renanded
for a new trial
I
1

All of this stens froma case drawn fromthe entangled |lives
of Alfred Castell ano, Maria Sanchez, a trusted enpl oyee, and Chris
Fragozo, a City of San Antoni o police officer who did security work
for Castellano’ s chain of fast order restaurants around the city of
San Antonio called Fred s Fish Fry. Castellano worked for his
father in starting the business, primarily offering fried catfish
and chicken to go. There were three stores when his father died
and eighteen on QOctober 31, 1984, when one of the restaurants,
Nunmber 7, burned. By this tinme, Castellano’ s business was
prospering and he held a promnent citizen's position on the Fire
and Police Gvil Service Comm ssion, hearing appeals of police
personnel from decisions of the Chief of Police.

O ficer Castro, a veteran police officer and nenber of the
Arson Squad, quickly determned that the fire had been

intentionally set and was an “inside job.” That it was arson has



never been an issue. The investigation led to Castellano, |argely
on the testinony of Maria Sanchez and a tape recordi ng she produced
with a recorder supplied by Fragozo.

Castro and his partner took the case to the District Attorney,
who prepared and, along with Castro, signed an affidavit. Castro
presented the affidavit to a nmagi strate judge who i ssued an arrest
war r ant . Castro arrested Castellano, taking himto the police
station. He was released a few hours | ater after being booked and
facing an array of caneras. A later examning trial found probable
cause to proceed. A grand jury indictnment and trial followed.
Castell ano was convicted in a promnent jury trial by a state court
jury in San Antoni o and sentenced to five years probation.

Thr oughout Castellano denied involvenent in the arson. His
story was that he fired Mari a when she refused to take a pol ygraph,
a conpany policy when noney was mssing; that Miria and Fragozo
were lovers; and that he had refused to give Fragozo a copy of a
police exam nation Fragozo had to pass for pronotion. Maria’'s
story was that Castell ano had sought her help in the arson and she
t aped conversations with himto protect herself if he did burn the
restaurant.

In 1993, on his third habeas attenpt, the Texas Court of
Crim nal Appeals set aside the conviction and remanded the case to
the trial court. The District Attorney then dism ssed the case for

“l'ack of sufficient evidence,” a predictable outcone given the



findings of the state habeas judge adopted by the Texas Court of
Crim nal Appeals.

The findings included:

Chris Fragozo, a police officer with the Cty of San

Antonio, attenpted to enlist Cenencia Jimnez as a

W t ness agai nst Applicant and aided Maria Sanchez in

altering the tape recordings offered into evidence. The

tapes were altered to appear that the Applicant was
admtting to the arson when in fact he had no know edge

of its comm ssion.

Mari a Sanchez and Chris Fragozo col | abor at ed t oget her and

Wi thout their testinmony and the altered tapes, there is

insufficient evidence to sustain a finding of guilt in

this case.*

Foll ow ng the dism ssal of charges, Castellano filed suit in
the District Court of the 288'" Judicial District, Bexar County,
Texas, against Sanchez, Fragozo and Castro, in both their
i ndi vidual and official capacities, and the City of San Antoni o.
Castellano clainmed in this 8 1983 suit that defendants were guilty
of malicious prosecution and had denied himrights secured by the
First, Fourth, Fifth, Sixth, E ghth, and Fourteenth Amendnents.

The case was renoved to federal court and referred to a
magi strate judge, where it was mred in pretrial proceedings over
the next six years. During these proceedings, all defendants,
except Castro, Sanchez, and Fragozo, were disn ssed. And,

critically, the magistrate judge s focus was upon the el enents of

the Texas |law of malicious prosecution as sufficient to state a

4 Ex parte Castellano, 863 S.W2d 476, 479 (Tex. Crim App
1993) .



constitutional violation with little exam nation of particular
vi ol ati on beyond the concl usion that “malicious prosecution” could
proceed only under the Fourth Anmendnent - but not the Fourteenth.
This view sinmultaneously took out the Fourteenth Anmendnent and
overl ooked the limts of the Fourth, as we wll explain. The case
was tried to a seven-person jury, which returned a verdi ct awardi ng
$3, 000, 000 i n conmpensat ory danmages and $500, 000 i n puni ti ve damages
agai nst Sanchez and Fragozo while exonerating Oficer Castro. A
di vided panel of this court upheld the judgnent entered on the
verdi ct, and en banc revi ew was grant ed.
2

The civil trial was a retrial of the crimnal case. |In large
terms the jury was asked to decide whether Castellano was an
arsoni st or reasonably believed to be so, or rather, whether he was
the victimof a conspiracy between Sanchez and Fragozo, joined by
Castro, an anbitious cop. The jury plainly was persuaded that
Castellano was the victimof Sanchez and Fragozo, but not Castro.

Wth only the Fourth Anendnent claimleft in the case, the
trial court instructed the jury:

Castellano clains that Alfred Castro and Chris Fragozo,

whi |l e acting under color of law, intentionally violated

his constitutional right to due process by maliciously

prosecuting him for the crimnal offense of arson.

Castellano further clainms that Maria Sanchez, as an

i ndi vi dual intentionally vi ol at ed t he sanme

constitutional right.

The jury was told that Castellano nust prove that



[t] he defendants caused or commenced or aided a crim nal

proceedi ng against him the defendants acted w thout

probabl e cause; the crimnal action termnated in his

favor; he was innocent of arson; the defendants acted

wth malice by prosecuting himfor arson; [and] he was

damaged by the crim nal proceeding.

3

Fragozo and Sanchez argue here that the judgnent agai nst them
rests on an inpermssible blend of state tort and constitutiona
rights and that Castellano at best has only a Fourth Amendnent
claim

Castellano urges that all damages flow from the initia
wrongful arrest and seizure in violation of the Fourth Amendnent,
a theory of recovery not forbidden by Al bright; and that all of his
clains under the First, Sixth, Ei ghth, and Fourteenth Amendnents
were di smssed at the urging of the defendants who did not object
to the jury charge, and thus they cannot conplain that the trial
itself reintroduced Castellano’s due process clains, clainms that
were properly before the jury. As we will explain, we agree that
the trial court’s instructions were erroneous, although in
conformty wth existing law of the <circuit. Contrary to
def endants’ contentions, the error was in not allowng the jury to

consider fully the claim of wongful conviction by extruding it

t hrough the Fourth Anmendnent.



We have been i nexact in explaining the elenents of a claimfor
mal i ci ous prosecution brought under the congressional grant of the
right of suit under 42 U.S.C. 8§ 1983. W are not alone. O her
circuits have been facing simlar difficulties and share with us a
comon shortcom ng — either not demandi ng that this genre of clains
identify specific constitutional deprivations or struggling in
their efforts to do so. This | axness has tolerated clains in which
specific constitutional violations are often enbedded, but fl oat
unspeci fi ed, undefined, and hence unconfined i nside a general claim
of malicious prosecution. |Its characteristic weak discipline has
permtted the bl ending of state tort and constitutional principles,
inattentive to whether the court is adopting state | aw as federal
law in a process of federal common | aw deci sion-naki ng, such as
detailing renedial responses to a constitutional deprivation, or
whet her the court is creating a freestanding constitutional right
to be free of malicious prosecution. On examnation, the latter
appears to rest on a perception that the sum of el enents borrowed
fromstate tort |law by sone synergismis a constitutional right
itself —inits best light, that the elenents of the state lawtort
of mal i ci ous prosecution, when proved, inevitably entail
constitutional deprivation. Wile sonetines thisis so, it is not
i nevitable, and the price of cutting the tether fromconstitutional
text is too great to permt it to continue.

We are persuaded that we nmust return to basics. And in doing
so we concl ude that no such freestandi ng constitutional right to be

9



free frommalicious prosecution exists. This conclusion in turn
means that we mnust insist on clarity in the identity of the
constitutional violations asserted. In this effort, we first |ook
at the state lawtort of malicious prosecution and then | ook to the
enforcenent of constitutional protections enjoyed by persons
accused of crines, all as inforned by the decision of the Suprene
Court in Albright v. Qiver.?®
2

Despite frequent use of the term “malicious prosecution” to
describe a wide range of events attending a filing of crimna
charges and even continuing through trials, the tort of malicious
prosecution has arelatively narrowand wi dely accepted definition.

The tort of malicious prosecution of crimnal proceedi ngs

occurs when one citizen initiates or procures the

initiation of crimnal proceedings against an innocent

person, for an inproper purpose and w thout probable

cause therefor, if the proceedings term nate favorably

for the person thus prosecuted.?®
It signifies that initiation of charges wi thout probable cause |lies
at the heart of this definition, one that is deployed by state

courts throughout the country, including Texas.’

3

> 510 U S. 266 (1994).
6 FOMER V. HARPER ET AL., THE LAWOF TorTS § 4.1 (3d ed. 1996).

" See Richey v. Brookshire Gocery Co., 952 S.W2d 515, 517-18
(Tex. 1997).

10



In Shaw v. Garrison, we recogni zed a “federal right to be free
frombad faith prosecutions” w thout el aborating on the source of
that right.® Twelve years later we held in Weeler v. Cosden Q
& Chemcal Co. that “the Fourteenth Amendnent inposes a duty on
state prosecutors to charge only wupon ascertaining probable
cause.”® Judge Gee's opinion, thoughtful as it was, proved to be
a wong turn — one quickly flagged but which nonethel ess stood
until Al bright, ten years |later. Weeler’s requirenent of probable
cause to initiate gave commopn footing to a right secured by the
Fourteenth Amendnent to be free of charges initiated wthout
probabl e cause and the identical duty i nposed by the classic conmpbn
law tort of malicious prosecution. The ability of the Weeler
holding to survive Suprene Court scrutiny was questioned in
Brummett v. Canbl e because it was based on an inplied right rather
than a “nore textual footing.”! But the Brummett opinion ventured
that a malicious prosecution claimbased on the infringenent of a
specific constitutional guarantee would survive review !* O her
pre-Al bright cases recognized that clains of false arrest, false
i nprisonnment, and nmalicious prosecution could inplicate Fourteenth

and Fourth Anendnent rights “when the individual conplains of an

8 467 F.2d 113, 120 (5th Gr. 1972).
° 734 F.2d 254, 260 (5th G r. 1984).
10946 F.2d 1178, 1181 n.2 (5th Gr. 1991).
1d.
11



arrest, detention, and prosecution w thout probabl e cause.”!? None
of this court’s pre-Albright decisions achieved a fit between a
claimof malicious prosecution and clains under the Constitution,
i ncluding the Fourth Anendnent. The Suprene Court in Al bright v.
AQiver!® defined a starting point.
4
Al bright alleged that Oficer Aiver instituted a basel ess
charge agai nst himand gave m sleading testinony at a prelimnary
hearing.* The state court found probable cause to try Al bright,
but the charges were dismssed prior to trial.® Al bright sued
under 8 1983 claimng the officer “deprived hi mof substantive due
process under the Fourteenth Amendnent — his ‘liberty interest’ -
to be free fromcrimnal prosecution except upon probabl e cause. "5
Chief Justice Rehnquist’s plurality opinion, joined by
Justices O Connor, Scalia, and G nsberg, held that “it is the
Fourth Anendnent, and not substantive due process” under which

Al bright’s clai mnust be judged.!” The plurality reasoned that the

2 Thomas v. Kipperman, 846 F.2d 1009, 1011 (5th Cir. 1988);
see also Sanders v. English, 950 F.2d 1152, 1159 (5th Cr. 1992)
(sane).

13510 U.S. 266 (1994).

¥ 1d. at 269.

151 d.

16 ] d.

7 1d. at 271.

12



Fourth Amendnent addresses concerns of pretrial deprivations of
liberty, and “[w] here a particular Anmendnent ‘provides an explicit
textual source of constitutional protection’ against a particular
sort of governnent behavior, ‘that Anmendnent, not the nore
general i zed notion of ‘substantive due process,’ nust be the guide
for analyzing these clains.””® Noting that Al bright’'s claimwas
not for a violation of procedural due process or a violation of
Fourth Anmendnent rights, the Court dismssed it and expressed no
view on whether his claim would succeed under the Fourth
Anmendnent . °

Justices Souter and Scalia each wote separately to enphasize
differences with the plurality, but each agreed that there was no
need to |ook beyond the Fourth Amendnent in Albright’'s case.?
Justice A nsburg’s separate opinion explained that the Fourth
Amendnent prohi bition on unreasonable seizures could extend to
post-arraignnment travel restrictions such as those placed on
Al bright, and thus a Fourth Anendnent cl ai mwould not accrue until

t he charges against Al bright were di sm ssed.#

8 1d. at 273 (quoting Graham v. Connor, 490 U S. 386, 395
(1989)).

¥ 1d. at 271, 275.

20 1d. at 286-89 (Souter, J., concurring); id. at 275-76
(Scalia, J., concurring).

2L 1d. at 277-81 (G nsburg, J., concurring).
13



Justice Kennedy, joined by Justice Thomas, agreed that the
Fourth Anmendnent applied to clains of unreasonabl e seizures, but
felt that Albright’'s claim was for the instigation of the
prosecution, not any resulting seizure.? He stated that while “due
process requirenments for crimnal proceedings do not include a
standard for the initiation of a crimnal prosecution,” the “Due
Process Clause protects interests other than the interest in
freedomfromphysical restraint.”?® Assum ng arguendo that sone of
these interests protected by the Due Process O ause include those
protected by the common law of torts (such as freedom from

mal i ci ous prosecution), Kennedy stated that “our precedents nake
clear that a state actor’s random and unaut hori zed deprivation of
that interest cannot be chall enged under [§8 1983] so long as the
State provides an adequate postdeprivation renedy.”? Kennedy
concl uded that because the state provides a cause of action for

mal i ci ous prosecution, a 8 1983 claimis barred under the hol ding

of Parratt.? \Wiere a state did not provide a tort renedy for

22 |d. at 281 (Kennedy, J., concurring).
2 |1d. at 283.

24 1d. at 284 (citing Parratt v. Taylor, 451 U S. 527, 535-544
(1981)).

% |d. at 285-86. Justice Stevens took issue with this
interpretation of Parratt in his dissent, arguing that Parratt only
applies to those torts which any person could commt, and “its
rati onal e does not apply to officially authorized deprivations of
liberty or property.” 1d. at 313 (Stevens, J., dissenting).

14



mal i ci ous prosecution “there would be force to the argunent that
the malicious initiation of a baseless crimnal prosecution
infringes an interest protected by the Due Process C ause and
enf orceabl e under 8§ 1983."2%¢
5

A series of our post-Albright decisions evolved into the rule
articulated in Gordy v. Burns,?” the decision the panel majority
found to be controlling.?® Gordy holds that “the rule in this
circuit is that the elements of the state-law tort of malicious
prosecution and the elenents of the constitutional tort of ‘Fourth
Anendnent mal i ci ous prosecution’ are coextensive.”? Furthernore,
“a plaintiff in a 8§ 1983 malicious prosecution action need
establish only the el enents of common-1|aw nali ci ous prosecuti on.

[Clourts nust ook to the elenents of a malicious prosecution
clai munder the | aw of the state where the of fense was committed. ”*

This holding is the result of persisting uncertainties in
precedent accumrul ati ng over tinme. Judge Barksdal e’ s dissent from

the panel majority observes that the post-Albright cases failed to

26 1d. at 286 (Kennedy, J., concurring).
21 294 F.3d 722 (5th Cr. 2002).
28 Castellano v. Fragozo, 311 F. 3d 689, 698-99 (5th Cir. 2002).

2 Cordy, 294 F.3d at 725 (citing Piazza v. Mayne, 217 F.3d
239, 245 (5th Cir. 2000)).

3 1d. at 726.
15



di stinguish our prior precedent which relied on the Fourteenth
Amendnent, a position his dissent urges Albright called into
guestion.3 W add that nmany of the recent cases fail to note the
qualifying Ilanguage of earlier decisions, which state that
mal i ci ous prosecution clains inplicate the Fourth and Fourteenth
Amendnent s “‘“ when t he i ndi vi dual conpl ai ns of an arrest, detenti on,
and prosecution w thout probable cause.’”® As we wll explain,
Al bright did not speak to t he Fourteenth Amendnent beyond eschew ng
reliance upon substantive due process to create a requirenent of
probable cause to initiate a prosecution, albeit a holding that
drai ned Weel er of precedential force.

To | ook forward, we first | ook back to find the trace to Gordy
that will informour effort to chart a new path. Gordy relied on
Pi azza, ** acknow edging that we assumed w thout deciding that
satisfying the Texas state law elenents was sufficient.?3

Simlarly, Gordy relied on Evans, 3 whichinturn cites Brumett for

3. See Castellano, 311 F.3d at 722-24 (Barksdale, J.,
di ssenti ng).

32 1d. at 722 (quoting Sanders v. English, 950 F.2d 1152, 1159
(5th Gr. 1992)).

3% See CGordy, 294 F.3d at 725.

3 See Piazza v. Myne, 217 F.3d 239, 245 (5th Cir. 2000)
(“Piazza asserts on appeal (and Mayne does not dispute) that the
requi renents of the state lawtort and the constitutional tort are
the sanme. Thus, we assunme w thout deciding that the requirenents
are coextensive in the context of a 8 1983 action.”).

3 See CGordy, 294 F.3d at 725.

16



the holding that “malicious prosecution may be a constitutiona
violation, but only if all of its conmmon law elenents are
establ i shed. "% Yet Brummett made clear that “the federal courts
have repeatedly held that common |aw and state tort |aw do not
define the scope of liability under § 1983.”"3%  The court in
Brummett did look to the common law elenents of malicious
prosecution, and out of concern that plaintiffs would relitigate
state convictions in federal court, adopted the common | aw el enent
that the plaintiff show proof of favorable termnation of the
prosecution.® Simlar concerns |ed the Suprene Court to adopt an
anal ogous el enent as well.3% Brummett did not, however, hold that
all common law tort elenents were required for a federal claim
Finally, Gordy relied on Kerr.% Kerr states w thout

explanation that the elenents for a 8 1983 claim of malicious

% Evans v. Ball, 168 F.3d 856, 863 n.9 (5th Cr. 1999) (citing
Brummett v. Canble, 946 F.2d 1178, 1183 (5th Cr. 1991)).

37 Brummett, 946 F.2d at 1183.
% |d. at 1183-84.

%9 See Heck v. Hunphrey, 512 U. S. 477, 484-87 (1994) (hol ding
that “in order to recover damages for allegedly unconstitutiona
conviction or inprisonnment, or for other harm caused by actions
whose unl awf ul ness woul d render a conviction or sentence invalid,
a 8§ 1983 plaintiff nust prove that the conviction or sentence has
been reversed on direct appeal, expunged by executive order,
declared invalid by a state tribunal authorized to make such
determnation, or called into question by a federal court's
i ssuance of a wit of habeas corpus”).

40 See Gordy, 294 F.3d at 725 (citing Kerr v. Lyford, 171 F. 3d
330 (5th Gir. 1999)).

17



prosecution are those of Texas state law, citing Hayter v. Gty of
Mount Vernon.* Hayter cites Taylor v. Gregg,* whichrelies inturn
on Brown v. United States.*® As the Gordy opinion notes, Brown was
a Federal Tort Clains Act case, and the FTCA requires the court to
| ook to the law of the place where the alleged tort occurred.* In
none of the opinions that ultimately rely on Brown did we explain
why the requirenents of the FTCA should dictate the elenents of a
§ 1983 claim

Wth hindsight, our precedent governing 8 1983 malicious
prosecution clainms is a mx of msstatenents and om ssions which
| eads to the inconsistencies and difficulties astutely pointed to
in Judge Barksdale's dissent from the panel opinion and Judge
Jones’ s special concurrence in Kerr.* W are not alone in this
drift. QG her circuits have travel ed uneven paths as well, and
numer ous approaches have devel oped after Al bright.

6

41 Kerr, 171 F.3d at 340 (citing Hayter, 154 F.3d 269, 275 (5th
Cir. 1998)).

42 See Hayter, 154 F. 3d at 275 (citing Tayl or, 36 F.3d 453, 455
(5th Gir. 1994)).

43 Tayl or, 36 F.3d at 455 (citing Brown, 653 F.2d 196, 198 (5th
CGir. 1981)).

4 See CGordy, 294 F.3d at 726 n. 3.

4% See Kerr, 171 F.3d at 342-43 (Jones, J., specially
concurring).

18



Qur sister circuits take two broad approaches to nmlicious
prosecution clainms under § 1983. The first is to require proof of
all comon | aw el enents of nalicious prosecution, usually based on
the law of the state where the offense occurred, as well as proof
of a constitutional violation — an approach adopted in various
fornms by the First, Second, Third, Ninth, and Tenth Crcuits.* The
second approach views nmalicious prosecution as unenforceabl e under
8§ 1983, looking to the common |aw elenents of the tort only as
needed to assist the enforcenent of anal ogous constitutional
violations - seizures under the Fourth Amendnent, for exanple.
This is the view of the Fourth, Seventh, and El eventh Crcuits.?
The approach of the Sixth Crcuit is not clear, as it also has
conflicting precedents and has yet to articulate the elenents of a
§ 1983 nmlicious prosecution claim?* Simlarly, the Eighth
Circuit’s approach is undefined beyond insisting upon a

constitutional violation.?

46 See infra notes 50-67 and acconpanyi ng text.
47 See infra notes 68-81 and acconpanyi ng text.

48 See Thacker v. City of Colunbus, 328 F.3d 244, 258-59 (6th
Cir. 2003) (noting that contrary to binding circuit precedent, sone
panel s do not recognize a 8 1983 malicious prosecution claim and
stating that the circuit has yet to define the elenents of a
federal malicious prosecution claim.

49 See Pace v. City of Des Mines, 201 F.3d 1050, 1055 (8th
Cir. 2000) (“It is well established in this circuit that an action
for malicious prosecution by itself is not punishabl e under § 1983
because it does not allege a constitutional injury.” (internal
quotations and citations omtted)).

19



In Nieves v. MSweeney, the First Crcuit cited four state
conmon |l aw el enments it requires for a malicious prosecution claim?®°
But the court then stated that the plaintiff “nmust show a
deprivation of a federally-protected right.”% The court reasoned
that procedural due process cannot be the basis of the claim
because Massachusetts provides an adequate renedy, and Al bright
forecl oses substantive due process clains.> The court “assune[d]
W thout deciding that [a state |law] malicious prosecution can
under sone circunstances, enbody a violation of the Fourth
Anendnent and thus ground a cause of action under section 1983."%
Turning to the case at bar, the court acknow edged that while
mal i ci ous prosecution permts damages for deprivations of |iberty
pursuant to | egal process, the plaintiffs had been arrested w t hout
a warrant. Therefore, the plaintiffs failed to allege a seizure

which could be part of their malicious prosecution since a

0241 F.3d 46, 53 (1st Cr. 2001) (listing (1) the
comencenent or continuation of a crimnal proceeding agai nst the
eventual plaintiff at the behest of the eventual defendant; (2)
the termnation of the proceeding in favor of the accused; (3) an
absence of probabl e cause for the charges; and (4) actual malice).

*1d.
2 | d.

3 |1d. at 54; see Britton v. Maloney, 196 F.3d 24, 28 (1st Cr
1999) (“We will sinply assune, for the purposes of the analysis,
that the type of conduct which constitutes a malicious prosecution
under state | aw can sonetines constitute a violation of the Fourth
Amendnent as well.”).

20



warrantless arrest is not pursuant to |egal process.> The
plaintiffs’ post-arraignnent restrictions and harns (rel ease on
their own recogni zance, pending serious crimnal charges, sullied
reputations, pretrial court appearances, and trial) were not
sei zures. %

The Second Circuit also requires proof of a tort under state
comon |law and an injury caused by a deprivation of Iliberty
guar ant eed by the Fourth Anmendnent.%® That court has noted that it
is “theoretically possible” for a plaintiff to premse a malicious
prosecution claimon sone ot her constitutional right, in which case
t he standard governing that right woul d det erm ne whet her there was
a constitutional violation.® Like the First Crcuit, the Second
requires a seizure pursuant to legal process, ruling out

warrantl ess arrests.® However, the Second Circuit has found that

54 Ni eves, 241 F.3d at 54.
5% 1d. at 54-55.

% Singer v. Fulton County Sheriff, 63 F.3d 110, 116 (2d Cir.
1995) (stating that “the court nust engage in two inquiries:
whet her the defendant's conduct was tortious; and whether the
plaintiff's injuries were caused by the deprivation of |iberty
guaranteed by the Fourth Anmendnent”); see al so Murphy v. Lynn, 118
F.3d 938, 944 (2d Cr. 1997) (quoting Singer, 63 F.3d at 116, for
the holding that a 8§ 1983 “plaintiff nust show conduct that was
tortious under state law and that injury was ‘caused by the
deprivation of liberty guaranteed by the Fourth Amendnent’”).

5" Singer, 63 F.3d at 116 n.5.
8 |d. at 116-17.
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post-arraignnment travel restrictions are sufficient to constitute
a seizure.®

The Third Grcuit |likew se requires proof of all common |aw
el enents, as well as a constitutional violation,® but not wth
certainty. Rather, it has questioned the role of additional common
| aw el enents of malicious prosecution: “For instance, if the harm
alleged is a seizure |acking probable cause, it is unclear why a
plaintiff would have to show that the police acted with malice.”®
However, it has not abandoned this requirenent. Like the Second
Circuit, post-arraignnent restrictions ($10,000 bond, travel
restrictions, weekly contact with pretrial services, and attendance
at all pretrial hearings) constitute a seizure.® Unlike nost
circuits, the alleged constitutional violationis not [imted to a
Fourth Amendnent seizure, and includes any constitutiona

violation, including violations of procedural due process (but not

5 Murphy, 118 F.3d at 946 (“[While a state has the undoubt ed
authority ... to restrict a properly accused citizen's
constitutional right to travel outside of the state as a condition
of his pretrial release, and may order himto nake periodic court
appear ances, such conditions are appropriately viewed as sei zures
within the neaning of the Fourth Amendnent.”).

60 See Donahue v. Gvin, 280 F.3d 371, 380 n.16 (3d Cir. 2002)
(stating that it had remanded a previous 8 1983 case because “the
district court did not rule on whether [the plaintiff] had
satisfied the common law elenents of a nmalicious prosecution
claint).

2 @llo v. City of Philadelphia, 161 F.3d 217, 222 n.6 (3d
Cir. 1998).

62 1d. at 222,
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substantive due process),® a distinction that wll draw our
attention in this case.

The Tenth Circuit is nore restrictive, requiring proof of al
comon |aw elenents, but limting the additional constitutiona
violation to a violation of “the Fourth Amendnent’s right to be
free fromunreasonabl e seizures.”® The court noted that where an
i ndependent and untai nted determ nati on of probable cause is nade
at the arrai gnnent, the post-arrai gnnent detention is not a seizure
even if the arrest was illegal.?®

In the Ninth Grcuit the state tort of malicious prosecution
alone is not sufficient for a 8 1983 claimif there is a state
remedy available, but there is an exception if the defendant had
the intent “to deprive a person of equal protection of the |aw or

otherwise to subject a person to a denial of constitutional

63 See Merkle v. Upper Dublin Sch. Dist., 211 F.3d 782, 792 (3d
Cir. 2000) (citing Torres v. MlLaughlin, 163 F.3d 169 (3d Cr.
1998)).

64 Taylor v. Meacham 82 F.3d 1556, 1561 (10th Cir. 1996)
(stating that “our circuit takes the common |aw elenents of
mal i ci ous prosecution as the ‘starting point’ ... but always
reaches the ultimte question ... whether the plaintiff has proven
a constitutional violation”).

6 1d. at 1563-64.
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rights.”% The plaintiff nust satisfy the state |aw el enents and
the el ement of purpose to deprive a constitutional right.?®

Adopting the second of the two broad approaches, the Fourth
Crcuit in Lanbert v. WIlianms held:

[T]here is no such thing as a “8 1983 malicious

prosecution” claim What we ternmed a “malicious

prosecution” claim. . . is sinply a claimfounded on a

Fourth Anmendnent seizure that incorporates elenents of

t he anal ogous conmon law tort of mal i ci ous

prosecution--specifically, therequirenent that the prior

proceeding termnate favorably to the plaintiff. It is

not an i ndependent cause of action.®

Interestingly, the Fourth Crcuit cites cases fromthe First,
Second, and Tenth Circuits as taking the sane approach it adopted, ©°
pointing to the subtlety of the difference between the two
approaches. The difference, nonetheless central, is that when the
constitutional violation is the focus, only those comobn |aw
el ements which are consistent with enforcenent of a constitutional
right are incorporated, and those that are not are rejected.

For instance, the Fourth GCrcuit has rejected the comon | aw

mal i ce requirenent, “since the reasonabl eness of a seizure under

6 Poppell v. City of San Diego, 149 F.3d 951, 961 (9th Cir.
1998) (citing Usher v. Gty of Los Angeles, 828 F.2d 556, 562 (9th
Cir. 1987)).

67 1d. at 962-63.

68 223 F.3d 257, 262 (4th Cir. 2000) (internal citations
omtted).

69 1d. at 261 (citing Britton v. Maloney, 196 F.3d 24, 28-29
(st Gr. 1999); Miurphy v. Lynn, 118 F. 3d 938, 946 (2d Cr. 1997);
Tayl or v. Meacham 82 F.3d 1556, 1561 (10th Cr. 1996)).
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Fourt h Amendnent jurisprudence shoul d be anal yzed froman obj ective
perspective.”’ On the other hand, that court has incorporated the
requi renent of a favorable term nation, not only as a prerequisite
to recovery, but also to establish the tine of accrual.” The court
stated that incorporating conmmon |aw elenents was not done to
create a new cause of action, but rather was “in recognition of the
fact that 8 1983 was designed to create a ‘special species of tort
l[iability.””" |t pointed to several Suprene Court cases where
conmon | aw el ements were incorporated into § 1983 cl ai ns. 3

The Seventh Circuit, like the Fourth, does not recognize a
federal claim of malicious prosecution: “[I]f a plaintiff can

establish a violation of the fourth (or any ot her) anendnent there

0 1d. at 262 n.2 (internal quotations marks omtted).

T 1d. at 262 n.3. As nentioned, this court took a simlar
approach by adopting only this elenent in Brumett v. Canble, 946
F.2d 1178, 1183 (5th Cr. 1991), as did the Suprenme Court in Heck
V. Hunphrey, 512 U S. 477 (1994).

2 Lanmbert, 223 F.3d. at 262 (quoting Inbler v. Pachtnman, 424
U S. 409, 417 (1976)).

B 1d. (citing Heck, 512 U. S. at 483-84 (finding a legality of
confinenent clai manal ogous to the malicious prosecution tort, and
i ncorporating into the federal clai mthe common | aw prerequi site of
termnation of the prior crimnal proceeding in favor of the
accused); Menphis Comunity Sch. Dist. v. Stachura, 477 U S. 299,
305-06 (1986) (incorporating common | aw damages principles into a
8§ 1983 <claim and finding that the abstract "value" of
constitutional rights cannot form the basis of conpensatory
relief); Carey v. Piphus, 435 U S. 247, 253-67 (1978) (structuring
conpensat ory damages princi pl es under 8§ 1983 by reference to common
law); Inbler, 424 U S at 422-29 (incorporating the common |aw
principle of prosecutorial immunity)).
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is nothing but confusion to be gained by calling the |egal theory
‘“mal i ci ous prosecution.’”™ I nstead, “[c]lains of malicious
prosecution should be analyzed ... wunder the |anguage of the
Constitutionitself and, if state | aw w thhol ds a renmedy, under the

approach of Parratt,” whereby the adequacy of a state |aw renedy
bars a due process claim”™ The Seventh Circuit explicitly rejected
its earlier holdings which required the state | aw el enents of the
tort to be satisfied, stating that “whatever scope nalicious
prosecution may have as a constitutional tort after Albright, it
does not depend on state lawin this way.”’® |t had no occasion to
consi der which common lawtort el enents of malicious prosecution it
woul d i ncorporate. Finally, it recognized that Newsone had st ated
a due process claim “if the prosecutors wthheld nmaterial
excul patory details.”?”

The Eleventh Crcuit takes an approach quite simlar to that
of the Fourth Circuit. In Witing v. Traylor, the court stated
that | abeling a 8 1983 claimas a malicious prosecution claim

can be a shorthand way of describing a kind of legitimate

section 1983 claim the kind of claim where the

plaintiff, as part of the comencenent of a crimnal
proceedi ng, has been unlawfully and forcibly restrained

“ Newsonme v. MCabe, 256 F.3d 747, 751 (7th Cr. 2001).

s d.

* 1d. at 750.

7 1d. at 752 (citing Brady v. Maryland, 373 U S. 83 (1963)).
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inviolation of the Fourth Amendnent and i njuries, due to
t hat seizure, follow as the prosecuti on goes ahead. ’®

The court then concluded that “[i]n determ ni ng when a secti on 1983
claimaccrues (as well as the el enents which nust be pled to state
a claim we nust seek help fromthe comon |aw tort which is nobst
anal ogous to the claimin the case before us.”’” |n situations
where the all eged sei zure was pursuant to | egal process the tort of
mal i cious prosecution is nost analogous, and so the court
i ncorporated the favorable term nation el enent whereby the claim
does not accrue until the prosecution ends in the plaintiff’'s
favor . 8 In addition, the court noted that wunder anal ogous
mal i ci ous prosecution principles, injuries caused by the unl awf ul
sei zure may include those associated with the prosecution. 8
1]

W now turn to Albright, which, as inportant as it is, held
far less than is now being clained. First, we rem nd that the
charges in Al bright were dismssed after petitioner’s arrest and

release on bail. There was no further prosecution. Chief Justice

® 85 F.3d 581, 584 (11th Cir. 1996).
®1d. at 585 (citing Heck v. Hunphrey, 512 U. S. 477 (1994)).

80 |1d.; see also Wod v. Kesler, 323 F.3d 872, 881-82 (1li1th
Cir. 2003) (discussing incorporation of both state and federa
comon |aw tort elenents).

81 |d. at 586 & n.10 (noting that there may be causation
problenms if an independent prosecutor’s actions broke the causa
i nk between the defendant officer’s behavior and the plaintiff’s

injury).
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Rehnqui st, in his opinion for the Court, precisely stated the claim
present ed:

Petitioner’s claimbefore this Court is a very limted
one. He clains that the action of respondents infringed
his substantive due process right to be free of
prosecution w thout probable cause. He does not claim
that Illinois denied him the procedural due process
guaranteed by the Fourteenth Anmendnent. Nor does he
claim a violation of his Fourth Anmendnent rights,
notwi thstanding the fact that his surrender to the
State’s show of authority constituted a seizure for
pur poses of the Fourth Anendnent. 8

The Court was also precise in what it was hol di ng:

Where a particular Anendnent “provides an explicit

textual source of constitutional protection” against a

particul ar sort of governnent behavior, “that Anendnent,

not the nore generalized notion of ‘substantive due

process,’” nust be the guide for analyzing these

clains.”8s

Al bright rejected the contention that the initiation of
crimnal proceedings wthout probable cause is a violation of
substantive due process, holding that petitioner nust | ook to the
explicit text of the Fourth Amendnent as a source of protection for
the “particular sort of governnent behavior” at issue. To the
poi nt, causing charges to be filed w thout probable cause will not
W thout nore violate the Constitution. So defined, the assertion

of malicious prosecution states no constitutional claim It is

equal | y apparent that additional governnent acts that nmay attend

82 Albright v. diver, 510 U S. 266, 271 (1994).

8 |d. at 273 (quoting Graham v. Conner, 490 U.S. 386, 395
(1989)).
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the initiation of a crimnal charge could give rise to clains of
constitutional deprivation.

The initiation of crimnal charges w thout probable cause may
set in force events that run afoul of explicit constitutiona
protection - the Fourth Anmendnent if the accused is seized and
arrested, for exanple, or other constitutionally secured rights if
a case is further pursued. Such clainms of lost constitutiona
rights are for violation of rights locatable in constitutional
text, and sone such clains may be made under 42 U S.C. § 1983.
Regardl ess, they are not clainms for malicious prosecution and
| abel i ng them as such only invites confusion.

|V
1

One matter should here be put to rest. Under the unique
circunstances of this case, we apply an abuse of discretion
standard, rather than plain error.3 W ask “whether the court's
charge, as a whole, is a correct statenent of the | aw and whet her
it clearly instructs jurors as to the principles of the |aw
applicable to the factual issues confronting them”8 It is true
that defendants did not object to the jury charge beyond urging

their earlier notions for judgnent as a matter of law. 8 It is

8 United States v. Daniels, 281 F.3d 168, 183 (5th Cir. 2002).
8% |d. (internal quotations and citations omtted).

8 We iterate our longstanding viewthat failure to object to
a jury charge ordinarily limts reviewto plain error. See, e.g.,
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equally true that defendants did object to allowing the jury to
consider wongful conviction as a claim under the Fourth or
Fourteenth Anmendnent, nmaking their |egal position clear to the
magi strate judge both by their notions for judgnent as a matter of
law, as well as by explicit renewal of those notions at the charge
conference in response to the judge's invitation to |odge any
objections to the proposed charge. Mor eover, defendants appea
fromthe district court’s denial of judgnent as a matter of [|aw,
and its rejection of the contention that the Fourth Anendnent woul d
not support clains arising fromthe trial.
2

The magi strate judge in this case, facing the daunting task of
attenpting to locate a regression line in our decisions, dismssed
all clainms except clains for violation of the Fourth Arendnent. In

doing so he read Al bright broadly in concluding that the Fourth

Tonpkins v. Cyr, 202 F.3d 770, 783 (5th G r. 2000); Hi ghland Ins.
Co. v. Nat’'l Union Fire Ins. Co., 27 F.3d 1027, 1032 (5th Gr.
1994); Farrar v. Cain, 756 F.2d 1148, 1150 (5th Cr. 1985). Rule
51 states that “[n]o party may assign as error the giving or the
failure to give an instruction unless that party objects thereto
before the jury retires to consider its verdict, stating distinctly

the matter objected to and the grounds of the objection.” “The
purpose of this rule is to allow the trial court to correct any
error before the jury begins its deliberation.” Farrar, 756 F.2d

at 1150. Nevert hel ess, given the unusual procedural history of
this case, that the jury was charged contrary to the [aw of the
case, and the fact that the nature of the defendants’ continued
objections to submtting the case to the jury went to the heart of
this error, an abuse of discretion standard is appropriate.
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Amendnent afforded an adequate constitutional predicate for all of
t he defendants’ conduct through trial — or none of it.

In the effort to rest the entire trial upon the Fourth
Amendnent, the trial judge instructed the jury that to prove he was
mal i ci ously pr osecut ed, Castellano  nust establ i sh by a
preponderance of the evidence each of the foll ow ng:

One, the defendants caused or commenced or aided a

crimnal proceeding against him two, the defendants

acted w thout probabl e cause; three, the crimnal action
termnated in his favor; four, he was innocent of arson;

five, the defendants acted with nalice by prosecuting him

for arson; and six, he was damaged by the crimnal

pr oceedi ng.

The trial court further cabined the clains by instructing that:

A person’s failure to fully and fairly disclose all

material information and knowingly providing false

information to the prosecutor are relevant to the nalice

and causation elenents of a malicious prosecution claim

but have no bearing on probabl e cause.

This instruction is a direct quotation froma decision of the
Texas Suprenme Court stating the elenents of a claimof nalicious
prosecution under state law. 8 It is a vivid exanpl e of the hazards
of blending state tort laww th federal lawin an undifferentiated
way. The Fourth Amendnent of the United States Constitution cannot
be circunscribed by state tort law, yet this is the practica
effect of this instruction, in that if Fragozo were acting under

color of state lawin providing the false information, there would

be no probable cause. It neatly excised Castellano s claimthat

87 See Richey v. Brookshire Gocery Co., 952 S.W2d 515, 519
(Tex. 1997).
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the falsity of the tapes and testinony furnished by Sanchez and
Fragozo was attributed to the prosecutors because Fragozo acted
under color of state | aw and hence deni ed Castel |l ano due process,
just as the Texas Court of Crimnal Appeals had concluded in
vacating his conviction.® Locating the state el enents of malici ous
prosecution under the Fourth Amendnent did not renove the tria
events fromthe case; at the sane tinme, it fell short of putting
the Fourteenth Anendnent back in because it limted the jury s use
of evidence of fabricated evidence and perjured testinony to its
resolution of the issues of malice and causation. The instruction
al so assuned that initiating a crimnal case wi thout probabl e cause
denies a constitutional right, contrary to Al bright, and that
defendants’ testinony at trial could supply the causal nexus
bet ween the Fourth Amendnent and the claimof wongful conviction.

As we will explain by the markers of the new path we define
today, this reading of the Fourth and Fourteenth Anmendnents was
deeply flawed. It swept toowideintwo directions: sinultaneously

hol di ng that Al bright cl osed the door to any clai mof a deprivation

8 Ex parte Castellano, 863 S.W2d 476, 485 (Tex. Crim App.
1993) (“Fragozo acted under color of law and was, therefore, a
menber of the prosecution teamin the investigation of the instant
case and as such his know edge of the perjured testinony was
i nputable to the prosecution.”). Castellano went to trial on his
Third Anrended Conplaint. There he continued his allegations that
Ed Sargol ogos, the district attorney who prosecuted the case and
who was earlier dismssed from the case on imunity grounds,
know ngly used t he manufactured and perjured testinony and wi t hhel d
that fact fromthe defendant.
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of due process and that the protections of the Fourth Amendnent
extended to events at trial.

The manufacturing of evidence and the state’s use of that
evidence along with perjured testinony to obtain Castellano’s
wrongful conviction indisputably denied himrights secured by the
Due Process Cl ause. They were not properly dism ssed on the basis
that no claimwas stated, or upon the confusing assertion that the
Fourteenth Amendnent wll not support a claim for “malicious
prosecution,” another exanple of the uncertainty acconpanying the
use of the term malicious prosecution without lifting up the
constitutional clainms. Defendants pressed the absolute i munity of
wtnesses intheir notions for sunmmary judgnent, but the magi strate
judge did not reach the contention, electing to accept the
erroneous contention that under Al bright there could be no denial
of due process if there was an adequate state tort renedy. At the
sane tine, the magistrate judge determ nedly applied hol di ngs of
this court that malicious prosecution had the sane el enents whet her
the claimwas asserted under state tort law or § 1983. To assi st
in our explanation, we wll unpack the ruling of the nagistrate
judge, turning first to the dismssal of all clains under the
Fourteenth Amendnent.

3
We cannot agree that the clains under the Fourteenth Amendnent

were properly dism ssed because there was no deprivation of due

33



process that can support a claim for damages under 42 U S.C 8§
1983. This viewrests on two argunents. First, that the specific
constitutional rights guiding acrimmnal trial spend their forcein
assuring a fair trial, and, inits nost primtive form that they
cannot support an action under 42 U S.C. § 1983. Second, that a
state renmedy in tort to conpensate for the injury is an adequate
post -deprivation response and hence there was no denial by the
state of the process secured by the Fourteenth Anendnent. 8°
4

Turning first to the very role of 8§ 1983 in enforcing
constitutional rights, the Suprenme Court has nade clear that
Congress created a species of tort liability with § 1983.°% As the
court observed in Cary v. Piphus:

[Qver the centuries the comobn law of torts has

devel oped a set of rules to inplenent the principle that

a person shoul d be conpensated fairly for injuries caused

by the violation of his legal rights. These rul es,

defining the el enents of damages and the prerequisite for

their recovery, provide the appropriate starting point

for the inquiry under § 1983 as well.®!

The substantial body of I|aw developing the inmmunity to

liability of various players in crimnal trials rests on the

inplicit acceptance of the draw of § 1983 upon principles of tort

8 See, e.g., N eves v. MSweeney, 241 F.3d 46, 53 (1st Cr
2001) .

% Menphis Community Sch. Dist. v. Stachura, 477 U.S. 299, 305
(1986) .

9435 U. S. 247, 257-58 (1978).
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| aw to conpensate for injury suffered in the | oss of constitutional
rights.® W find no reasoned basis for concluding that § 1983 is
never available to remedy injuries wought by a denial of due
process. The countervailing interests of | awenforcenent have been
wei ghed in the judicial developnent of the imunity doctrine, not
i n sonehow si dest eppi ng the congressi onal command of § 1983.
5

Nor is there a serious suggestion that the Parratt doctrine
is applicable to Castellano’s claim that the manufacturing of
evidence and use of perjured testinony at trial leading to his
wongful conviction denied him due process.® Al bright, in
forbidding the deploynent of substantive due process to police
state actors’ conduct that was governed directly by particular
constitutional provisions, nmakes no such suggesti on.

In his concurring opinionin Al bright, Justice Kennedy, joined
by Justice Thomas, nmade clear that in his view Al bright’s due
process claim concerned only the “malicious initiation of a
basel ess crim nal prosecution,” rather than an unlawful arrest or

events at trial leading to a wongful conviction, since there was

%2 See, e.g., Inbler v. Pachtman, 424 U. S. 409 (1976).

9% Before trial defendants even urged that Fourth Anmendnent
clains should be dism ssed because there was an adequate state
remedy.
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notrial.% He noted that the Due Process C ause protects interests
“other than the interest in freedomfrom physical restraint,” and
assuned arguendo that “sone of the interests granted historica
protection by the common law of torts (such as the interests in
freedomfromdefamati on and mal i ci ous prosecution) are protected by
the Due Process O ause.”® However, he also noted that even if
malicious initiation of charges was protected by the Due Process
Cl ause, such a claimwould be barred: “[Q ur precedents nmake cl ear
that a state actor's random and unaut hori zed deprivation of that
i nterest cannot be chall enged under 42 U . S.C. §8 1983 so |long as the
State provides an adequate postdeprivation renmedy.”%

That no other justices joined this witing aside, Justice
Kennedy’ s opi nion carefully distinguished the claimin Al bright of
malicious initiation of charges fromthose cases where the Court
found that a crimnal rule or procedure violated the fundanenta
principles of due process. He stated that Al bright’s claimthus

differs in kind from In re Wnship, and the other

crimnal cases where we have recognized due process

requi renments not specified in the Bill of R ghts. The

constitutional requirenents we enforced in those cases
ensured fundanental fairness in the determ nation of
guilt at trial. See, e.g., Money v. Hol ohan, 294 U. S
103, 112, 55 S.Ct. 340, 341, 79 L.Ed. 791 (1935) (due
process prohibits “deliberate deception of court and

% Albright v. Qiver, 510 U S. 266, 281 (1994) (Kennedy, J
concurring).

% 1d. at 283-84.
% ]1d. at 284,
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jury” by prosecution's knowing use of perj ured
t esti mony).

This qualification makes sense. Unquestionably, the Parratt
principle is inportant in the effort to find principled limts to
§ 1983's reach into the tort fountain. At the sane tine, the court
has recognized that its nedicine can be too strong. Justice
Kennedy explained its contraindications, observing that

courts, including our own, have been cauti ous in i nvoki ng

the rule of Parratt. That hesitancy is in part a

recognition of the inportant role federal courts have

assuned in elaborating vital constitutional guarantees

agai nst arbitrary or oppressive state action. W want to

| eave an avenue open for recourse where we think the

federal power ought to be vindicated, %

a reservation al so expressed in Monroe v. Pape’s reading of § 1983
as supplenentary to state renmedies for constitutional injury.?®
This caution also finds expression in Justice Kennedy’s statenent
that a claim of malicious initiation of crimnal proceedings
“differs in kind” fromclains that inplicate “fundanental fairness
in the determnation of guilt at trial” — claims in which the
federal power ought to be vindicated. The concurring opinion of

Justi ce Kennedy, joined by Justice Thomas, expresses the viewthat

Parratt can brake the spinning of new constitutional strictures

7 1d. at 283 (sone citations omtted).
% |d. at 284-85 (citations omtted).
% 365 U.S. 167 (1961).
100 Al bright, 510 U. S. at 283.
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upon the trial of crimnal cases froma blend of state tort | aw and
substantive due process, a principle running through Al bright.

At their nost fundanental |evel, the values sought to be
vi ndi cat ed here are core commands of our United States Constitution
— undi luted and unblurred by any bl end of state tort | aw that woul d
either enhance or dimnish its force. Unli ke defamation and
mal i ci ous prosecution, this constitutionally secured right of an
accused in a crimnal case was not seeded in the common | aw of tort
where duties are the product of judicial choice with no roots in
t he val ue choi ces of our organic |aw.

We need not agree with the Seventh Crcuit’s statenent that
Justice Kennedy's concurring opinion is the holding of Al bright?
to agree that there are fundanental rights, albeit few in nunber,
secured by due process that differ in kind fromthose at issue in
Al bright and which are beyond the reach of Parratt. Justice
Stevens nmade the point as well, observing, “[e]ven if prescribed
procedures are followed neticul ously, a crimnal prosecution based
on perjured testinony ... sinply does not conport wth the
requirenents of the Due Process Clause.”? This is no nore than
the line drawn by the Parratt line of cases and the handful of

cases decrying conduct so destructive of a fair trial that it

101 See Newsone v. MCabe, 256 F.3d 747, 751 (7th Cir. 2001).
102 Al bright, 510 U.S. at 300 (Stevens, J., dissenting).
38



cannot be justified by procedures.!® As Chief Justice Rehnqui st
put it in Daniels, the Due Process Cause protects against
arbitrary acts of governnent by pronoting fairness in procedure and
“by barring certain governnent actions regardl ess of the fairness
of the procedures used to inplenent them ”104
6

As we have indicated, we find the reasoning enployed in
di sm ssing Castellano’s due process clainms flawed. Castellano’s
contention that the manufacturing of evidence and knowi ng use of
perjured testinony attributable to the state is a violation of due
process is correct.!% Neverthel ess, on renand Castellano will face
the wel | -established rul e that prosecutors and wi t nesses, incl udi ng
police officers, have absolute imunity for their testinony at
trial. Courts have also held that non-testinonial pretrial
actions, such as the fabrication of evidence, are not within the
scope of absolute immunity because they are not part of the

trial. Thus, while Castellano’s due process clains are not

103 Zi nernon v. Burch, 494 U S. 113, 125-26 (1990); Daniels v.
WIllians, 474 U S. 327, 331 (1986); Parratt v. Taylor, 451 U S. 527
(1981).

104 Daniels, 474 U S. at 331.

105 See Mooney v. Hol ohan, 294 U.S. 103, 112, (1935).

106 See Buckley v. Fitzsimons, 509 U S. 259, 269-70 (1993);
Briscoe v. LaHue, 460 U. S. 325, 334-36 (1983).

107 See Buckl ey, 509 U.S. at 275-76. Defendants cannot shield
any pretrial investigative work with the aegis of absolute i munity
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properly rejected by the principles of A bright and Parratt,
whet her they survive the absolute immunity given witnesses in a
crimnal trial or whether the fabrication of the tapes could have
been a legally sufficient cause of the wongful conviction, we
| eave to the district court on renmand. 1%

7

Castellano attenpts to sal vage his verdict by contending that
the violation of the Fourth Anendnent supports the verdict because
it was the direct cause of all that foll owed.

In her concurring opinion in A bright, Justice G nsburg
articulated a theory that gave a broad reach to seizure under the
Fourth Anendnent - suggesting that various constraints such as
travel restrictions and required attendance at pretrial hearings
m ght constitute a sei zure and t hereby extend t he Anmendnent’ s reach
toward trial.!® This viewdid not attract support in Al bright and
we need not here further define its limts. Rather, we adhere to
the view that the unbrella of the Fourth Amendnent, broad and

powerful as it is, casts its protection solely over the pretria

merely because they later offered the fabricated evidence or
testified at trial. Id. at 276; Spurlock v. Satterfield, 167 F.3d
995, 1003-04 (6th G r. 1999) (finding “untenable” the result that
of ficials who fabricate evidence could | ater shield thensel ves from
liability sinply by presenting false testinony regarding the
evi dence) .

108 See Zahrey v. Coffey, 221 F.3d 342 (2d Cir. 2000).
109 Al bright, 510 U.S. at 277-81.
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events of a prosecution. This much is inplicit in Abright’s
i nsistence that the source of constitutional protection is the
particul ar anendnment offering an explicit and extended source of
protection against a particular sort of governnent behavior. 10

Plainly, the perjury and manufactured evidence that tainted
Castellano’s arrest al so deni ed hi mdue process when used agai n at
trial to convict him It is equally plain that his arrest, even
his indictnent, did not lead inevitably to his trial and w ongful
conviction and the damages flowng therefrom Rat her, the
prosecution of this case relied on the continued cooperation of
Sanchez and Fragozo at each of its subsequent phases. As the Texas
Court of Crimnal Appeals ultimately held, without their testinony,
there was insufficient evidence to convict. And while Castell ano
may recover for all injury suffered by its violation, the Fourth
Amendnent wi || not support his damages arising fromevents at trial
and his wongful conviction.

W need not say that there could never be such a case to
conclude it is not this case. Wthout the perjury at trial there
woul d have been no conviction, yet the perjury at trial did not
violate the Fourth Amendnent. That is, unless these events at
trial are sonehow found to be a violation of Castellano’ s Fourth
Amendnent rights, there is no constitutional footing for a claim

seeking recovery for damages arising fromthe trial and wongfu

10 1d. at 273.
41



conviction, as opposed to his arrest and pretrial detention, given
the dism ssal of all but Fourth Amendnent cl ains.

It is true that the charge refers to a denial of due process
despite the pretrial dismssal of all but the Fourth Arendnent, but
as we have explained, this reference to due process is confined by
the jury instruction.

8

We have no occasi on here to consider afresh the federal common
law footing of our insistence that a state crimnal proceeding
termnate in favor of a federal plaintiff conplaining of
constitutional deprivations suffered in a state court prosecution,
a rule reflecting powerful governnental interests in finality of
judgrments. !t Nor do we face the kindred exercise in deciding when
such a cl ai maccrues under applicable limtations periods. Justice
Scalia’s opinion in Heck v. Hunphrey answers any question of
limtations in the overwhel m ng percentage of cases, including this
case. It concludes that no such claimaccrues until the conviction
has been set aside where, as here, the suit calls the validity of
the conviction into play. 2

The heart of Castellano’s claim is that the prosecution
obt ai ned his arrest and conviction by use of manufactured evi dence

and perjured testinony, actions attributable to it because Fragozo

111 See supra note 38 and acconpanyi ng text.
112 See Heck v. Hunphrey, 512 U. S. 477, 484-87 (1994).
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acted under color of state |aw Castellano’s proof directly
inplicated the validity of his conviction and therefore he could
not proceed and limtations could not accrue consistent with the
principles of Heck until the case was dism ssed for insufficient
evidence by the state trial court on Decenber 29, 1993, on renmand
fromthe Texas Court of Crimnal Appeals. This suit followed nine
nonths later.!® Although the parties sparred in the trial court
over the general applicable period of [imtations and the specific
ef fect of an anended pl eadi ng, the parties nmake no contention here
that the trial court’s holding that the federal clains were not
barred by limtations was in error in either respect.
\Y

We are persuaded that the judgnment nust be reversed and the
case should be remanded for a new trial of Castellano’s clains
under the Fourth and Fourteenth Amendnents. Defendants are correct
that this verdict cannot stand resting solely on the Fourth
Amendnent for the reason that the award of danages does not
di stinguish between trial and pretrial events. On remand the
district court wll grant |l eave to anend to all parties to conform
their clains and defenses to this ruling.

It is suggested that Castellano should not be able to pursue

any clainms under the Fourteenth Anendnent in that the nmagistrate

113 Heck was decided three nonths before this suit was fil ed.
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judge dism ssed them before trial and Castellano filed no cross-
appeal . It is settled that an appellee may urge any ground
avai l able in support of a judgnent even if that ground was earlier
and erroneously rejected by the trial court.!* Castellano has
attenpted to salvage his verdict, as put at oral argunent, on the
basis that, contrary to the ruling of the magi strate judge, he did
state a due process claimand it in practical effect was before the
jury. \Wiile we have rejected this contention, it is quite plain
that to nake it requires no cross-appeal. Castel | ano does not
attenpt to expand his rights under the judgnent by urging that it
can be sustai ned under the Fourteenth Arendnent despite the ruling
of the trial court.

There remai ns the question of whether Castellano should al so
be allowed to plead a state claimof malicious prosecution. The
argunent is that Castellano should be allowed to separate his
federal and state clainms resting jurisdiction over the state clains
upon 28 U.S.C. 8§ 1367. W are keenly aware that our insistence
upon di sentangling federal and state | aw may appear to be no nore
than a nessage to the bar about pleading — clearly state separately
your state and federal clains. Yet, although jury trials of cases

wth both constitutional and supplenental state clainms nay be

114 See United States v. Hill, 42 F.3d 914, 917 n.8 (5th Cr
1995); Hoyt R Matise Co. v. Zurn, 754 F.2d 560, 565 n.5 (5th Gr
1985); City of Safety Harbor v. Birchfield, 529 F. 2d 1251, 1254 n. 4
(5th Gr. 1976).
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little unchanged by our work today, the principle insisted upon

here renmains inportant. Qur insistence that the anchor of
constitutional clains be visible is demanded by our |imted
jurisdiction, as well as its practical wutility in avoiding

confusion and dilution of constitutional values. Here Castellano
anended his conpl aint, purposely abandoning his clai munder state
|aw. He did so because our case | aw said the el enents of malicious
prosecution under state | aw and under a 8§ 1983 clai mwere the sane.
We have pulled that legal rug fromall the parties. As we have
observed, the magistrate judge’'s undifferentiated draw upon state
law mi sread Al bright. But so did this court.

In sum we reverse the judgnent and remand the case for a new
trial of Castellano’ s federal and state clains under the Fourth and
Fourteent h Amendnents and any state cl ai ns he may have. Castellano
has not articul ated any theory supporting any ot her clains of |ost
rights secured under the First, Fifth, and Ei ghth Amendnents.

REVERSED AND REMANDED FOR NEW TRI AL.

E. GRADY JOLLY, G rcuit Judge, concurring and dissenting:

| join both Judge Higginbotham and Judge Barksdale in
disclaimng the constitutional tort of malicious prosecution. |
j oi n Judge Barksdal e and Judge Jones in rejecting a remand on the

state claim | join Judge Barksdale in rejecting the due process

45



claim I would remand for retrial on whatever renmins of the

Fourt h Anendnent cl ai ns.
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EDITH H JONES, G rcuit Judge, with whom SM TH, CLEMENT, and PRADO

Circuit Judges, join, concurring and dissenting:

Li ke Judge Barksdale, | applaud the court’s decision to
jettison its m schievous and unfounded theory constitutionalizing
the tort of malicious prosecution. This result is overdue. See

Brummett v. Canble, 946 F.2d 1178 (5th Cr. 1991); Kerr v. Lyford,

171 F. 3d 330, 342 (5th Cir. 1999) (Jones, J., concurring); Gordy v.
Burns, 294 F.3d 722 (5th CGr. 2002). Wile | largely agree with
Judge Hi ggi nbot hami s di scussion of this point, | do not subscribe
to the majority’ s broad renmand order.

In particular, the majority purports to allow Castel |l ano
to retry state |law clains against the two remaining appellants.
This is wong for two reasons. As Judge Barksdale notes,
Castellano did not appeal from the magistrate judge order
consolidating his state |law nalicious prosecution claiminto a
8§ 1983 claim Moreover, Castellano has clearly di savowed a state
law claim as recently as in his response to the petition for
rehearing en banc. The disavowal turns on quirks of state |aw

rather than on this court’s constitutional about-face.® The

HSA judgnent or settlenment of a Texas Tort Cains Act case
i nvol vi ng a governnment enpl oyer bars the continuation of an action
or judgnent against an enpl oyee of that departnent “whose act or
om ssion gave rise to the claim” Texas CQviL PrRACTI CE & REMEDI ES CODE
§ 101.106; Thomas v. O dham 895 S. W2d 352, 355-57 (Tex. 1995);
see also Owens v. Medrano, 915 S.W2d 214 (Tex. App. - Corpus
Christi 1996, wit den’d.) (judgnent against City of San Benito on
clains including one for nmalicious prosecution bars suit against




majority opinion continues a troublesonme trend in this court’s
recent en banc decisions of deviating from normal standards of

appel l ate practice. See, e.qg., United States v. Southland Myt

Corp., 326 F.3d 669 (5th Gr. 2003) (en banc) (Jones, J.,

concurring); Coggin v. Longview Indep. Sch. Dist., 337 F.3d 459

(5th Gr. 2003) (en banc) (Jones, J., dissenting). | dissent from
this apparently unnecessary renmand. ¢

On the other hand, | cannot agree with Judge Barksdal e’ s
argunent that Castellano wai ved any possible constitutional claim
by his trial court pleadings. At every step of the litigation, he
conscientiously attenpted to conformto this court’s deci sions and
to acconplish the ultimately inpossible task of harnonizing our
case law with that of the Suprene Court. Because this court
changed t he gane technically on Castell ano, he should be allowed to
retry his claim as one for violation of procedural due process
based on the appellants’ fabrication of evidence against him?
Judge Barksdale also powerfully argues that because Texas |aw

affords Castellano an adequate state renedy in a nmalicious

its police officers on sanme claim; Brand v. Savage, 920 S. W2ad
672, 674-75 (Tex. App. - Houston [1st Dist.] 1995).

18] al so di ssent fromallow ng Castellano on remand to try a
Fourth Amendnent claimproperly limted, in events and damages, to
pretrial events. He never sought such [imted relief in the trial
court. Awarding it hereis, as Judge Barksdal e says, inperm ssibly
| awyering the case for Castell ano.

Ui\\hether this claim will survive a defense based on the
appel l ants’ absolute witness imunity has not been briefed and
remai ns open on renand.
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prosecution claim the Parratt doctrine wthholds a constitutional
remedy. Wiile this position may prove correct, we have no post-
Parratt guidance on it fromthe Supreme Court, and several courts
have al l owed clains |i ke Castell ano’s to proceed wi t hout nenti on of

Parratt. See, e.0., Newsone v. MCabe, 256 F.3d 747 (7th Cr.

2001); Jean v. Collins, 221 F.3d 656 (4th G r. 2000) (en banc);

Brady v. Dill, 187 F.3d 104, 114 (1st Cr. 1999); MMIlian v.

Johnson, 88 F.3d 1554, 1566-70, on reh., 101 F.3d 1363 (11th Grr.

1996); Taylor v. Waters, 81 F.3d 429, 436 n.5 (4th Cr. 1996);

Jones v. Gty of Chicago, 856 F.2d 985, 984 (7th Cr. 1988); Ceter

v. Fortenberry, 849 F.2d 1550, 1559 (5th G r. 1988). For now, |

would side with the other appellate courts and concur in this

portion of the majority’s renmand.
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RHESA HAVKI NS BARKSDALE, Circuit Judge, with whomEM LIO M GARZA,
Circuit Judge, joins, concurring in part and dissenting in part:
As is true of many well neaning, attenpted solutions to | ong-
standi ng, significant problens, the nmajority opinion offers good
news and bad. The good is our finally proscribing a clai munder 42
US C 8§ 1983 for nmalicious prosecution. The bad cones in two
doses: substituted for the freshly mnted proscription is an
erroneous new 8 1983 claimfor a due process violation; and this
action is being remanded for a new, open-ended trial not only on
t hat new clai mbut on others as well. This double-barrelled bl ast
of bad news i s conpounded by Castell ano’ s never havi ng requested on
appeal any of the relief provided him so generously, albeit so
erroneously, by the majority sua sponte. In sum while |I concur
fully in the good news, | nust respectfully dissent fromthe bad.
The starting point for the new 8§ 1983 cl ai ni s being erroneous
is the maxim “Ubi jus, ibi remediunmt —“Were there is a right,
there is a renedy”. See, e.g., Texas & P. R Co. v. R gshy, 241
US 33, 40 (1916). Qur federal system counterpoint is: “Were
there is a right, there may not be a federal |aw renedy”.
Restated, it may be that the renedy nust be through state |aw

This reflects, anong other things, the limted powers granted by

50



our federal constitution, the concomtant Iimted role of federal
courts, and the proper bal ance between state and federal |aw

Accordingly, it is indeed passing strange that, on the one
hand, the majority properly prohibits pursuing a state |aw
mal i ci ous prosecution claimunder 8§ 1983, while, on the other, it
i nproperly creates, sua sponte no |l ess, a newfederal lawrenedy to
be pursued under § 1983: a witness’ pre-trial evidence fabrication
and perjury at trial equals denial of Fourteenth Anmendnent due
process. (The majority does not state, however, whether the denial
is “substantive” or “procedural”; as discussed infra, that
distinction is a critical factor.) It is even nore strange that
the majority creates this new renedy in the face of the crysta
clear limting signal in Albright v. Qdiver, 510 U S. 266 (1994)
(hol ding no clai munder 8§ 1983 for malicious prosecution based on
asserted Fourteenth Amendnent substantive due process right to no
prosecuti on w t hout probabl e cause), especially the concurrence by
Justice Kennedy, id. at 281. No authority need be cited for the
rule that federal courts should avoid constitutional issues if
possible, yet the majority goes out of its way, sua sponte, to
create this new renedy.

On top of all this, the mpjority remands, sua sponte, for a
new trial on this new renedy and several other issues. |n other
words, on appeal, Castellano has not sought any of this relief.

Under our long established rules of appellate procedure, this
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failure alone precludes the majority’ s sua sponte renedy-creation
and remand.

Consistent with ny dissent fromthe vacated panel opinion,
concur in the holding that malicious prosecuti on may not be pursued
t hrough 8 1983. See Castellano v. Fragozo, 311 F.3d 689, 712 (5th
Cr. 2002) (Barksdale, J., dissenting), vacated by 321 F.3d 1203
(5th Gr. 2003); Kerr v. Lyford, 171 F. 3d 330, 342 (5th Gr. 1999)
(Jones, J., concurring). This was the sole reason for en banc
review. Most regrettably, new, unbriefed i ssues have been used to
dimnish, if not swallow, this new holding. Again, the majority
has confected, sua sponte, a new 8§ 1983 due process claim to
repl ace the now torpedoed 8 1983 nualicious prosecution claim
Again, to make matters even worse, it remands, sua sponte, for an
open-ended new trial on this and other issues.

Accordingly, | nust respectfully dissent in part. The
majority erred in establishing this new 8§ 1983 claim And, again,
in order to establish it and to remand for the newtrial on it and
other clains, the majority turned its back on | ong-standing rules
of appellate procedure. There is no justification for creating
this new 8 1983 cl ai mand remandi ng to all ow Castel | ano yet anot her
round of litigation, despite his repeated failures at trial and on
appeal to raise the very issues the mpjority now allows him

belatedly to try on remand. W are not a court of original error;
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yet that is the role played by the mpjority. It has turned the
trial and appeal process on its head.
l.

At this stage, it is critical to appreciate that only two
defendants remain in this action: Fragozo, a police officer who
was a part-tinme security guard for Castell ano; and Sanchez, who was
enpl oyed by Castell ano. Fragozo and Sanchez are |linked in various
ways, including alleged fabrication of evidence prior to, and
all eged perjury at, Castellano’'s crimnal trial. Fragozo is the
requi site “state actor” for 8 1983 purposes.

The foll owi ng defendants no I onger remain in this action; the
| aw of the case bars Castellano from bringing any of them back in
on renmand. Dism ssed were: the County of Bexar, Texas; its
district attorney’s office; its prosecutor; the Cty of San
Ant oni o, Texas, for which Fragozo was a police officer; and Al fred
Castro, an arson investigator for that city's fire departnent.
| medi ately after renoval to federal court, the county, the
district attorney’ s office, and the prosecutor were dism ssed on
the basis of prosecutorial inmunity. At trial, each of the then
remai ni ng four defendants noved for judgnent as a matter of |aw,
with that relief being granted the city; and, although the jury
returned a verdict against Fragozo and Sanchez, it did not find
Castro liable. In sum of the original seven defendants, only two

remai n.
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Castellano did not cross-appeal the dism ssal of these five
def endants. Again, the law of the case bars himfrombringing any
of themback in on remand. Again, only Fragozo and Sanchez renain.
In conjunction with those two remai ning defendants, the majority
opi nion contains several errors and omssions related to the
procedural history of this action which denonstrate, in part, why
the new 8 1983 claimand remand are i nproper.

First, Castellano’s third amended conplaint presented § 1983
clains under the First, Fourth, Fifth, Sixth, E ghth, and
Fourteenth Anmendnents. According to the mgjority, all but the
Fourth Amendnent clai mwere dism ssed. M. Opn. at 8, 31, and 42.
Instead, all but the Fourth and First Amendnent clainms were
di sm ssed. Castellano abandoned the latter.

According to the majority, Castellano, by anendnent to his
conpl ai nt, abandoned his state |law malicious prosecution claim
Maj. Opn. at 2 and 45. Instead, over Castellano’s objection, the
magi strate judge nerged that state law claimwth Castellano’s 8§
1983 Fourth Amendnent clai m

This case was tried on Castellano’s now proscribed 8§ 1983
mal i ci ous prosecution claim a quite substantial jury verdict
resul ted. But, as noted, that verdict was against only two
i ndi viduals. When they appeal ed, Castellano did not cross-appeal
any of his numerous dismissed clains (i.e., 8§ 1983 clains

concerning the Fifth, Sixth, Ei ghth, and Fourteenth Arendnents); or
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t he consolidation of his Fourth Arendnent claimw th his state | aw
mal i ci ous prosecution claim or the dismssal of +the other
def endants, such as the city. Accordingly, the only issue on
appeal - including before our en banc court - was the jury’'s
mal i ci ous prosecution verdi ct agai nst Sanchez (Castell ano’ s forner
enpl oyee) and Fragozo (the policeman who had worked for Castell ano
as a part tinme security guard and was |inked to Sanchez).

Castel l ano was successful before the panel. At rehearing en
banc, he provided no new briefing, electing to rely on his panel
brief. As discussed infra, the mgjority states that, although
Castellano did not cross-appeal, he nevertheless urged, at sone
point on appeal, affirmation of the jury's nmalicious prosecution
verdi ct on the separate basis of due process. This is sinply not
correct. And, although the majority does not suggest Castell ano
urged affirmation on the basis of other constitutional and state
lawclains, it nevertheless remands for a newtrial with respect to
those clains as well.

.

The majority remands for a new trial on the following: its
new Fourteenth Anendnment due process claim (again, as discussed
infra, it does not distinguish between “substantive” and
“procedural”); a Fourth Amendnent <claim a state malicious

prosecution claim and “any other” claimunder state |aw when, on
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remand, Castellano anmends his conplaint for the fourth tine.
would not allow a new trial on any of these.
A
The new 8§ 1983 due process claim confected by the majority
fails on two bases. First, the issue was never presented on
appeal . Second, it is barred by the Parratt doctrine.
1
Qur prudential appellate rules preclude us fromentertaining
a Fourteenth Anmendnent due process claimof any stripe. This is
especially true because it is a constitutional issue; one we
shoul d, and can properly, avoid. In district court, Castellano
pl eaded a procedural due process claim which was di sm ssed al ong
wth his Fifth, Sixth, and Ei ghth Amendnent cl ains. Castel | ano
prevailed at a jury trial on another basis (malicious prosecution)
agai nst only two of seven defendants.
When t hose two def endants appeal ed, Castellano el ected not to

rai se by cross-appeal (or otherw se) the dism ssal of any of these

clainms, including his Fourteenth Anmendnent due process claim
(agai n, he had abandoned his First Amendnent clain). |In general,
even wthout filing a cross-appeal, an appellee can still present

an i ssue on appeal that does not seek to nodify the judgnent; in
ot her words, he nust cross-appeal only when he seeks to alter it.

E.g., Kelly v. Foti, 77 F.3d 819, 822 (5th Gr. 1996). But,

obviously, even if a cross-appeal is not required to present an
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i ssue, the appellee nmust still present it on appeal if he wants it
considered. E. g., United States v. Hill, 42 F. 3d 914, 917 n. 8 (5th
Cr.), cert. denied, 516 U. S. 843 (1995). Castellano did neither.

The majority holds, based upon an extrenely thin reed, that
Castellano presented the new Fourteenth Anmendnent due process
claim thereby allowi ng our court to consider it: “Castellano has
attenpted to salvage his verdict, as put at oral argunent, on the
basis that contrary to the ruling of the nagistrate judge he did
state a due process claimand it in practical effect was before the
jury”. M. OQon. at 44 (enphasis added). Cenerally, of course,
our court does not consider issues raised for the first tine at
oral argunent — nost especially at en banc oral argunent. E. g.
Vargas v. Lee, 317 F.3d 498, 503 n.6 (5th Gr. 2003). Although
Castellano did plead a procedural due process claimin district
court, he did not present a due process claim at any point on
appeal —not in his panel brief, not in his en banc brief (which
nmerely adopted the panel brief), and not even at en banc ora
argunent .

This clai mmay not be considered for three reasons: (1) at en
banc oral argunent, Castellano never urged this court to affirmon
due process grounds —procedural or otherwise; (2) in his panel and
en banc briefs, he never urged affirmance on such grounds; and (3)

at issue is a jury verdict for malicious prosecution, to which the
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cross-appeal exception relied on by the majority, discussed infra,
does not apply.
a.

Even assum ng we shoul d consider an issue presented for the
first tine at en banc oral argunent, | ampuzzled by the majority’s
i nsi stence that, at that argunent, Castellano urged affirmati on on
the basis of due process. Castellano never did so; in fact, on
several instances, he refused to nmake such a request, even when
repeatedly pointed in that direction by our court.

There were several procedural due process questions asked
Castell ano’ s counsel by several judges. Mbst notably, inmmediately
after a colloquy over whether procedural, instead of substantive,
due process had been | eft open by Al bright (Castell ano presuned, as
he has since his first due process claimin district court, that
only procedural due process was avail able), another judge: (1)
provi ded a | engt hy description of the procedural due process claim
in the context of perjured testinony and an unfair trial; (2)
identified the Brady v. Maryland, 373 US. 83 (1963), line of
cases; and (3) asked Castell ano’s counsel what sort of argunent he
woul d make under this | egal theory in support of the judgnent. To
his credit, because he had never presented the issue, Castellano’s
counsel responded: “Your honor, |’m not sure | can answer that
question today, but | would certainly welcone the opportunity to

brief the issue fully if the court would so request”. Castellano
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did not then urge, just as he had not previously urged, our court
to affirm on the basis of a due process violation. This was
confirmed by the fact that he was not prepared to di scuss the point
and did not attenpt to wing it at en banc oral argunent.

b.

Nowhere in his panel or en banc briefs does Castell ano request
this court to affirmon the basis of a §8 1983 due process claim
One issue raised by defendants’ appeal was the clainmed reversible
error caused by the quite erroneous inclusion of the term "“due
process” in the malicious prosecution jury instruction. But
Castell ano never contended on appeal that the inclusion of this
termwas a correct statenent of the law or that our court should
affirmon due process grounds.

In fact, Castellano took the opposite position. 1In claimng
in his panel brief that there was no error in the instructions —
certainly not reversible error — Castellano was saying that the
erroneous inclusion of the term “due process” in the instruction
did not affect the trial’s outcone. He was not asserting that our
court should affirmthe judgnent because procedural due process so
requires, or even that the jury reached its verdict on that basis.
To the contrary, he was naintaining that we should affirmin spite
of the erroneous inclusion of the words “due process” in the

i nstruction. Nei t her of Castellano’s briefs (panel or en banc)
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i ncludes a contention that this court should affirmbecause his due
process rights were viol at ed.
C.

Even if Castellano had urged affirmati on based on due process
grounds, he woul d have had to cross-appeal in order to do so; the
exception to the cross-appeal rule sinply does not apply in this
instance. The mgpjority states: “It is settled that an appellee
may urge any ground avail abl e in support of a judgnent even if that
ground was earlier and erroneously rejected by the trial court”.
Maj. Opn. at 44 (enphasis added; citing HIl, 42 F.3d at 917 n. §;
Hoyt R Matise Co. v. Zurn, 754 F.2d 560, 565 n.5 (5th Gr. 1985);
City of Safety Harbor v. Birchfield, 529 F.2d 1251, 1254 n.4 (5th
Cr. 1976)). For sone instances (not so here), this is a correct
statenent of the rule. Here, however, the mpjority m stakenly
stretches this rule far beyond its intended scope. Agai n, our
court is not affirmng a judgnent; instead, we are vacating a
judgnent premsed on a jury's verdict based on a malicious
prosecution, not a due process, claim Again, the exception to the
cross-appeal rule only applies where the appell ee urges affirmation
on the basis of a claimrejected by the district court; Castell ano
did not do so. He was quite satisfied wth, and clung tenaciously
to, his judgnent based on nalicious prosecution.

An exam nation of the cases relied upon by the nmmjority

denonstrates the exception’s proper application. In HII, on
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def endant’ s appeal fromthe sentence inposed followng his guilty
pl ea, we all owed the Governnent to urge affirmation on the basis of
a statute that had been rejected by the “district court’s ruling”.
The judgnent was affirned. 42 F.3d at 917 n. 8. In Zurn, the
appel |l ee mai ntai ned that the record provided an alternative ground
to support the district court’s bench trial decision. Qur court
hel d an appel |l ee may take the position on appeal, wthout filing a
cross-appeal, that the record supports “the court’s judgnent”. 754
F.2d at 565 n.5. Likew se, our court held in Birchfield that the
district court’s statenent, upon dism ssing the conplaint on two
grounds, to the effect that defendant’s other contentions were
i nappropriate for determnation on a notion to dismss, did not
require a cross-appeal in order to assert those other contentions
on appeal. 529 F.2d at 1254 n.4. None of these cases involves a
jury verdict.

To contend that a trial judge’'s ruling on an issue was
erroneous and that we should therefore affirm wthout a cross-
appeal, on that basis may, in sone instances (not so here) be
correct. That is not the situation at hand. Castellano has failed
to follow any of our appellate rules with respect to the due
process claim he presented only in district court; we are not

permtted to consider it.
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2.

Assum ng arguendo that, on appeal, Castellano did properly
present a due process claim it is barred by the Parratt doctrine.
Parratt v. Taylor, 451 U S. 527 (1981), overruled in part by
Daniels v. Wllians, 474 U S. 327 (1986), held: where state |aw
provi des an adequate post-deprivation renedy, the plaintiff is
barred from claimng, through 8§ 1983, a procedural due process
violation. This prohibition, however, does not extend to cl ained
vi ol ations of recognized substantive rights incorporated in the
Fourteenth Anmendnent. E.g., Augustine v. Doe, 740 F.2d 322 (5th
Cir. 1984) (holding Parratt inapplicable to clainmed violation of
recogni zed Fourth Anendnent substantive right, but remanding
another claim to determ ne whether state actors’ conduct was
“official policy”, or instead “random and wunauthorized” and
therefore a procedural due process violation —a claimbarred by
Parratt). For this reason, understanding the distinction between
procedural and substantive due process, and determ ni ng which claim
Castellano pleaded in district court, is nost essential
Unfortunately, the majority brushes this aside in its relentless
effort to provide Castellano a renedy — any renedy — on renand.

Along this line, it is again inperative to recognize the
def endants who are, and are no longer, in this action. The county,
the district attorney’s office, the prosecutor, the city, and its

arson investigator are out; only Fragozo and Sanchez remain. In
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short, Fragozo is the only “state actor” and an extrenely tenuous
one at that.

As discussed below, in district court, Castellano pleaded a
procedural due process violation. |Indeed, the Suprene Court has
only characterized the type of conduct Castellano alleges -
fabricated evidence and perjured testinmony - as violative of
procedural, not substantive, due process. Carving out a new,
st and- al one substantive right under the Fourteenth Anendnent, one
t hat was not pleaded by Castellano in district court and has never
been articul ated by the Suprene Court, is not warranted, to say the
least. This is especially true where the alleged conduct by the
state actor (Fragozo, the police officer and part tine security
guard for Castellano) is of the “random and unauthorized” type
pi npoi nted by Parratt as being violative of procedural due process.
Parratt, 451 U S. at 541.

In district court, Castellano pleaded a procedural, not
substantive, due process violation. In his third anended
conplaint, he clained that he was deprived of his right to due
process and a fair trial because the defendant w tnesses all egedly
fabricated evidence and gave perjured testinony. Defendants were
of the viewthat, post-Al bright, a 8 1983 clai mfor substantive due
process was prohibited. Therefore, they contended in their sumary
judgnent notions that Castellano had pleaded a proscribed

subst antive due process claimthat should be dism ssed.
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In response, Castellano seized every opportunity to clarify
his position, denying that his claim was for a violation of
substantive due process; in one instance, he called defendants
characterization “disingenuous”. | nstead, Castellano carefully
expl ai ned that, because Al bright apparently did not allow a stand-
al one substantive due process claim he was not asserting one.

Whet her this interpretation of Albright is accurate is
irrel evant. For the purpose of deciding what clains Castellano
presented in district court, we need |look no further than to his
own interpretation. The only substantive constitutional violations
Castel l ano cl ai mred were under the First, Fourth, Fifth, Sixth, and
Ei ghth Amendnents, made applicable through the Fourteenth
Amendnent . And, for a separate Fourteenth Amendnent claim he
asserted violation of his right to procedural due process and was
deliberate in explaining to the nmagistrate judge that he was not
claimng a violation of substantive due process.

Pursuant to Parratt, the existence of an avail abl e i ndependent
and adequate state renedy precludes Castellano’s procedural due
process claim The only exception is when the plaintiff “pleads
and proves” that available state renedi es are i nadequate to redress
the wong. E.g., Copeland v. Machulis, 57 F.3d 476, 479 (6th Cr
1995). Castellano did not do so; on the contrary, he pushed for

relief through an independent state malicious prosecution claim
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apparently appreciating its “adequacy” enough to object when the
magi strate judge consolidated it with his Fourth Amendnent claim

Cast el l ano’ s pl eadi ngs asi de, and as noted, the Suprene Court
has only characteri zed conduct of the type all eged by Castell ano as
a violation of procedural due process. The majority correctly
cites Mooney v. Hol ohan, 294 U S. 103 (1935), for the proposition
that fabricated evidence and perjured testinony are violative of
due process. Maj. Opn. at 39. But as Chief Justice Rehnqui st
explained in the Al bright plurality opinion, such activities are
properly understood, under the Money, Brady line of cases, to
i nplicate procedural, not substantive, due process:

Wnship [397 U S 358 (1970)] wundoubtedly

rejected the notion that all of the required
incidents of a fundanentally fair trial were

to be found in the provisions of the Bill of
Rights; but it did so as a natter of
procedural due process: “This notion [that

the governnent nust prove the elenents of a
crimnal case beyond a reasonable doubt] -
basic in our law and rightly one of the boasts

of a free society — is a requirenent and a
safeguard of due process of law in the
hi stori c, pr ocedur al cont ent of ‘due
process.’”” Simlarly, other cases relied on
by the dissent, including Money ... [and]
Brady ... were accurately described in [United

States v. Agurs, 427 US. 97 (1976)] as
“dealing with the defendant’s right to a fair
trial mandated by the Due Process C ause of
the Fifth Arendnent to the Constitution.”
Al bright, 510 U.S. at 273 n.6 (citations omtted; enphasis added).
In fact, the conduct described in sonme of these cases,

prosecutorial — not witness — fabrication of evidence and its
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knowi ng use of perjured testinony, for exanple, is nuch nore
fundanental to the fairness of a trial than, as wth Fragozo and
Sanchez, a witness’ independent fabrication of evidence and perjury
—conduct not linked to the prosecutor’s conduct. Neverthel ess,
the Suprene Court characterized such prosecutorial conduct as
procedural. Indeed, this is why, for deciding whether there is a
procedural due process violation, Parratt and its progeny consi der
whet her conduct was “random and unaut hori zed” (i nvoking procedural
due process), or instead part of an established state procedure
that is fundanentally flawed. See Parratt, 451 U S. at 543; see
al so Copel and, 57 F.3d at 479. Here, the forner, not the latter,
factor is in play concerning the two remai ni ng defendants.

Thi s procedural /substantive distinctionis indispensable to §
1983 anal ysis because, as discussed, Parratt precludes 8§ 1983
clains predicated on procedural due process where there is an
adequat e state renedy, but does not preclude such cl ai ns predicated
on the violation of substantive rights that have been i ncorporated
into the Fourteenth Amendnent. But even if we assune arguendo
that, in district court, Castellano did claim a violation of
subst anti ve due process (an assunption quite forcefully rejected by
Castellano), it is not at all clear that a witness’ fabricating
evidence and commting perjury at trial is a sufficient basis for

a substantive due process violation.
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As noted, courts have permtted 8§ 1983 recovery for recogni zed
substantive violations, despite the availability of state |aw
remedi es. See, e.g., OQinn v. Mnuel, 773 F.2d 605, 608 (5th
Cr. 1985) (concluding the Parratt doctrine, while barring 8§ 1983
claim for procedural due process, does not bar one for clained
violation of the “substantive eighth anmendnent right to be free
from cruel and unusual punishnment”) (enphasis added); Augustine,
740 F. 2d at 327 (holding Parratt doctrine does not bar § 1983 claim
for wviolation of the “substantive [Fourth Anmendnent] right
protected by the Constitution against infringenent by state
governnents”). But | find no cases, and the majority cites none,
where a court has recognized a substantive due process violation
for awtness’ evidence fabrication and perjury. And sone circuits
have interpreted Al bright as precluding all 8§ 1983 clains that are
predicated on a no nore specific constitutional violation than
substantive notions of due process of law (but as allow ng
procedural due process or articulated constitutional provisions
such as the Fourth Anendnent). See, e.g., Merkle v. Upper Dublin
School Dist., 211 F.3d 782, 791 (3d Cr. 2000).

In an apparent effort to side step the Parratt bar, the
majority refers inits opinion only to “due process” (due process
sinpliciter?). See, e.g., May. Opn. at 2-3, 35, and 38. But, to

truly escape Parratt, the mpjority nust nean substantive due
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process. The Parratt doctrine precludes sinply bl endi ng procedural
and substantive due process; instead, it requires identifying the
preci se nature of the clainmed constitutional violation.

The conduct about which Castellano conplained in district
court constitutes a procedural due process violation for which
state | aw provi des an adequat e post-deprivation renedy. Renenber,
Castellano is not seeking a new crimnal trial because his tria
was fundanmentally unfair. The state courts provi ded habeas reli ef,
and the State did not re-prosecute. Instead, Castellano i s seeking
damages for all eged wongs — now only by Sanchez and Fragozo — that
occurred before and during his crimnal trial. In such instances,
the state post-deprivation renedies are the “best the state can do”
to allow injured individuals recovery after injury has occurred.
Augustine, 740 F.2d at 327. Such state renedies are sufficient to
address due process violations that are “random and unaut hori zed”
and therefore violate procedural due process. Id.

The majority is attenpting to treat conduct the Suprene Court
has already characterized as potentially violative of procedural
due process as though it is also violative of a recognized

substantive constitutional right (as with O Quinn and the Eighth

Amendnent or Augustine and the Fourth). 1In so doing, it apparently

hopes that Castellano’'s 8§ 1983 claim will escape the effect of
Parratt and sonehow becone “suppl enentary to [rather than
precl uded by] state renedies for constitutional injury”. M. Opn.
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at 37. In support, the majority cites Monroe v. Pape, 365 U S. 167
(1961). | d. But that case, involving police officers breaking
into and ransacking a hone, concerned the recogni zed substantive
Fourth Anendnment right nmade appli cabl e by the due process cl ause of
the Fourteenth Amendnent. The majority attenpts to slip past the
Parratt bar on this sane ground. Effectively, the mgjority can
only be considering Castellano’s claimas sone sort of substantive
due process claim but has avoi ded the dami ng | abel.

The all eged conduct by Sanchez and Fragozo is precisely the
type of “randonf and “unpredictable” activity that Parratt
expressly prohibits being renedied through a claimunder 8§ 1983 —
this conduct relates to procedural due process and there are
adequate state renedies. Again, Parratt distinguishes between the
“random and unaut hori zed (and hence unpredictable) conduct of a
state actor” (such as is at issue here) and “conduct that the state
can contain and direct by instituting procedural safeguards”.
Augustine, 740 F.2d at 327. The availability of a post-deprivation
state tort renedy does satisfy due process in the forner instance,
but not in the latter. |d. Again, the conduct at issue here —
al l eged witness fabrication of evidence and perjury —is precisely
the sort of “random and unauthorized” conduct to which Parratt
applies; therefore, the existence of adequate post-deprivation
state renedi es, such as through a nalicious prosecution claim bars

a 8§ 1983 procedural due process claim
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Rel ying al nost exclusively on Justice Kennedy's Al bright
concurrence, the majority concludes that “the Parratt doctrine is
[not] applicable to Castellano’s claimthat the manufacturing of
evi dence and use of perjured testinony at trial ... denied himdue
process”. M. Opn. at 35. The majority first clains that Justice
Kennedy war ned of the contra-indications of Parratt, noting that in
sone instances federal power ought to be vindicated, rather than
rely on state lawrenedies. This is true; but that is only part of
the equati on. The majority then refers, by way of exanple, to
Monroe’'s “readi ng of 8§ 1983 as supplenentary to state renedi es for
constitutional injury”. Maj. Opn. at 37. Returning to Justice
Kennedy, the majority states that this notion —of § 1983 cl ains
suppl enenting state renedies — “finds expression in Justice
Kennedy’s statenent that a claim of malicious initiation of
crimnal proceedings ‘differs in kind” fromclains that inplicate
‘fundanmental fairness in the determnation of guilt at trial’”.
Maj. Opn. at 37-38. The nmpjority then determnes that this latter
type of claimis one “in which the federal power ought to be
vindi cated” and is therefore not barred by Parratt. |Id.

As a prelimnary matter, Justice Kennedy nade a factual
distinction between malicious initiation of charges and conduct
that occurs during a trial; this was only a factual, chronol ogi cal
di stinction. The majority’s conclusion is that the distinction

Justi ce Kennedy nade between the conduct in Al bright’'s case and in
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other cases is actually a significant |egal decision, identifying
the conduct in those other cases as “beyond the reach of Parratt”.
Maj. Opn. at 38. Justice Kennedy never made such a conclusion. As
noted, Chief Justice Rehnquist, witing for the plurality,
characterized these as violations of procedural due process;
Justice Kennedy did not challenge that.

That Justice Kennedy wal ked Al bright’s conduct through the
Parratt analysis, but did not do so for other types of conduct
(like that at issue here), in no way inplies that Parratt does not
apply to the latter. Al bright did not involve wtness evidence
fabrication and perjury; accordingly, Justice Kennedy did not
address it. But, by wal king the conduct at issue here through the
steps Justice Kennedy applied in Albright, it is clear that
Parratt’s proscriptions are a perfect fit.

Even assum ng, arguendo, that Justice Kennedy' s factual
distinction is neant to inply that there are substantive due
process rights in the fundanental fairness of a trial, he does not
identify conduct sufficient to invoke them beyond a prosecutor’s
know ng use of perjury (Money) and the requirenent of proving
elenments of a crimnal conviction beyond a reasonable doubt
(Wnship). It isthe mgjority that holds that a witness’ evidence
fabrication and perjury are sufficient to invoke it.

But again, a due process claimcan bypass Parratt in only two

ways: (1) the claimis substantive; or (2) it is procedural, but
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avai l abl e state renedi es are i nadequate. There is no dispute that
Castell ano has neither pleaded nor proved the inadequacy of state
remedies. Apparently this is why the majority finds it necessary
to provide cover for the only possible claim - substantive due
process. But, because Castellano argued to the magi strate judge
agai nst construing his claimas substantive, the mgjority labels it,
sinply, “due process”.

To support bypassing Parratt, the majority points to Justice
Kennedy’ s statenents that courts have “been cautious in invoking the
rule of Parratt” and that “[wje want to | eave an avenue open for
recourse where we think the federal power ought to be vindicated”.
Maj. Opn. at 37 (quoting Al bright, 510 U.S. at 284-85 (Kennedy, J.,
concurring)). Again, the majority opines that one avenue for
vindication is where a wtness fabricates evidence or comits
perjury; but, again, Justice Kennedy never says that. Again, the
majority cites Jlanguage from wearlier in Justice Kennedy’s
concurrence, where he made a factual distinction, wthout
el aboration, on the difference between the type of conduct in
Al bright and that in other cases. See Al bright, 510 U S. at 283
(Kennedy, J., concurring). O particular inportance to this action,
Justice Kennedy t hen cauti oned, however:

But the price of our anbival ence over the outer
[imts of Parratt has beenits dilution.... The
Parratt rul e has been avoi ded by attachi ng a substanti ve
rat her than procedural |abel to due process cl ai ns
(adistinction that if accepted in this context
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would render Parratt a dead letter) and by

treating clai ns based on the Due Process C ause

as clains based on sone other constitutiona

provi si on.
Al bright, 510 U S. at 285 (Kennedy, J., concurring). (O course,
this is precisely what the mjority is doing — trying to
characterize the two remai ni ng defendants’ conduct as viol ative of
sonet hi ng ot her than procedural due process, so that the new claim
can slip past Parratt.) To stemthis “dilution”, Justice Kennedy

offers this conpelling guidance:

These evasions are wunjustified given the
clarity of the Parratt rule: In the ordinary
case where an injury has been caused not by a
state law, policy, or procedure, but by a
random and unauthorized act that can be
renmedied by state law, there is no basis for
intervention under § 1983, at least in a suit
based on “the Due Process Cause of the
Fourteenth Anendnent sinpliciter”.

| d. (enphasis added). There can be no nore accurate description of
Castellano’s due process claimin district court. (Again, he does
not present such a claimon appeal.)

As a final note, the very reason why, in state court,
Castel | ano added federal |aw clains nust not be overl ooked. He did
so through anended conplaints in an apparent effort to avoid state
law i mmunity. Justice Kennedy warned: “The commobnsense teaching
of Parratt is that sonme questions of property, contract, and tort
| aw are best resolved by state | egal systens wthout resort to the

federal courts”. Al bright, 510 U S at 284 (Kennedy, J.,
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concurring). He later notes that “[t]he Parratt principle respects
the delicate bal ance between state and federal courts and conports
wth the design of § 1983...."7 | d. Parratt makes very clear:
“Al t hough the state renedi es may not provide the respondent with al

the relief which may have been available if he coul d have proceeded

under § 1983, that does not nean that the state renedi es are not

adequate to satisfy the requirenents of due process”. Parratt, 451
US at 544. In Parratt, there was “no contention that the
procedures t hensel ves [were] i nadequate”. Id. at 543. Nor is there
one here.

B

In his third anended conplaint, Castellano added a Fourth
Amendnent claim As noted, the magistrate judge consolidated it
wth Castellano’s original state |aw nmalicious prosecution claim
Al t hough Castellano objected to this rejection of the state |aw
mal i ci ous prosecution claim as a separate, stand-alone claim he
never objected to the transformation of the Fourth Anendnent claim
into a 8 1983 malicious prosecution claim And, as with his
procedural due process claim he did not present the issue on
appeal .

We should not remand for a new trial on a Fourth Anmendnent
claim At trial and on appeal, despite Al bright, Castellano
repeatedly turned his back on the one cl ai mhe had under federal |aw

— the Fourth Amendnent. He was denied trial on a Fourth Anmendnent
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claimand a suppl enental state malicious prosecution claim but, he
el ected not to contest that denial on appeal.

Litigation nust cone to an end; fairness nust be shown both
sides. Inny view, it is quite unfair to defendants, especially in
the light of what repeatedly took place at trial concerning the
Fourth Amendnent claim to afford Castel |l ano yet anot her opportunity
to try such a claim

C.

As noted, Castellano originally pleaded a state nalicious
prosecution claim As also noted, the majority incorrectly states
he “anmended his conplaint, purposely abandoning [this] claimunder
state |aw'. Maj. Opn. at 45. In his original state court
conpl aint, Castell ano presented only a nmalicious prosecution claim
Foll owi ng his addition of 8§ 1983 clains (apparently to avoid state
law i munity) and the subsequent renoval of the action to federa
court, the magi strate judge ruled that Castell ano’ s acti on was based
entirely on malicious prosecution in the context of a cl ai mbrought
pursuant to 8 1983. Castellano’s notion for reconsideration was
deni ed.

The magi strate judge erred in placing the state | aw cl ai munder
8§ 1983; Castellano identified the error and objected. But, as
noted, he never presented the issue on appeal. | nstead, he
contended in our court that the judgnment was correct (and, by

extensi on, that the consolidation ruling upon which the verdict is
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based should stand). Significantly, the mgjority never suggests
Castell ano presented this i ssue on appeal. Nevertheless, it remands
for a newtrial to include a malicious prosecution claim

The majority states that Castellano “purposely abandoned” his
state | aw nmal i ci ous prosecution clai m“because our case | awsaid the
el ements of malicious prosecution under state | aw and under a § 1983
claim were the sane”. Maj. Qpn. at 45. As noted, this is
i naccurate; the magi strate judge, not Castel |l ano, nerged t he cl ai ns.
Presumably, the majority, out of synpathy for Castellano, would
still give him the benefit of this change in our precedent,
considering it unfair for Castellano to be burdened by our earlier
erroneous precedent.

But Castellano was not so burdened. He made a specific
objection by notion to the consolidation (which was denied).
Thereafter, as noted, he did not present the i ssue on appeal —even
t hough he had every reason to do so. He was quite aware of both
Al bri ght and Judge Jones’ extrenely conpelling concurrence in Kerr,
and had access to the law with respect to this issue in other
circuits. Every factor on which our court now relies in changing
the | aw concerning 8 1983 mal i ci ous prosecution was either expressly
or constructively before Castellano in district court. |ndeed, he
considered the magi strate judge’s ruling on this issue erroneous.

It was his option, therefore, to present this contention on appeal.
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He elected not to do so. W cannot now pretend that he did. Nor
can we allow himto pursue this claimon renmand.
D.

As a final act of |lawering this action for Castellano, the
majority also allows himto plead “any [other] state clains he may
have” on remand. Maj. Opn. at 45. This action has becone open-
ended. In essence, the majority is starting it anew. Instead, it
shoul d be at an end.

L1,

Synpathy for a litigant does not permit us to entertain clains
not presented on appeal —nost especially, those of constitutional
di nensi on. It nost certainly does not allow us to create, sua
sponte, a new renedy for that litigant and an erroneous renedy at
that. At Castellano’s election, only the now proscribed 8§ 1983
mal i ci ous prosecution claim was at issue before our court; the
followng clains were not: (1) Fourteenth Amendnent due process;
(2) Fourth Anmendnent; (3) state malicious prosecution; and (4) any
other state claim Castellano can dream up on remand. I n addition
to the new 8 1983 due process claims being violative of Parratt,
any relief the majority accords Castell ano on these issues greatly
exceeds the scope of this appeal and is violative of |[|ong
establi shed appellate rules to which we require parties to adhere

—day in and day out —at their prejudice.
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Accordingly, although | fully concur in our finally proscri bing
a claimunder § 1983 for malicious prosecution, | nust respectfully
di ssent fromboth the creation of the new 8 1983 due process renedy

and the remand of this action for yet another round of litigation.

I nstead, | would vacate and render for appellants. This is not an
unfair result —far fromit. It is the result for which Castell ano,
by his election on appeal, rolled the dice ... and | ost.
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