UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-50524

FRED TOANSEND,
Pl ai ntiff-Appellant,

VERSUS
DAVI D MOYA, VWarden; MARK HI LL, Lieutenant: WAYNE SCOTT, Executive

Di rector,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
June 5, 2002

Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
PER CURI AM

After being cut with a knife by a prison guard, Fred Townsend
(“Townsend”), an inmate of the Texas Departnent of Crimnal Justice
(“TDCJ"), filed a 8 1983 suit against a guard, a prison warden, and
t he executive director of the TDCJ.!? The district court granted
summary judgnent to the defendants, and Townsend appeal s. Because
there is no genuine issue of material fact concerni ng whether the

prison guard acted under color of state |aw, we AFFIRM

! Townsend al so filed crimnal charges for aggravated assault in
state court.



FACTUAL AND PROCEDURAL BACKGROUND

Townsend was an i nmate and a state-approved trusty and wor ked
in the prison as a “kennelman” caring for the guards’ tracking
dogs. Defendant-Appellee Lieutenant Mark Hill (“HIll”) was in
charge of the guards who supervised the inmates working in the
field. According to Townsend, every tine HIl and Townsend
interacted, they played “cone on,” and referred to each other as
“my bitch” or “whore”

On July 23, 1996, Hill and Townsend began to play “cone on”

Townsend winked at Hill and said “I'lIl be your bitch,” and then
went into the kitchen to nmake a sandwi ch. Hi |l approached Townsend
frombehind with his pocketknife in hand, saying “I told you |l was

going to get you, whore.” Townsend junped, reached behind him and
realized he had been cut or stabbed on his buttocks. Hill | aughed
at what had happened, and offered to take Townsend to the
infirmary. Townsend declined to go to the infirmary, and instead
applied “horse lininment” to hinmself. Townsend filed a conplaint
wth Internal Affairs. H Il was eventually term nated fromTDCJ for
his actions. Although Townsend brought <crimnal charges for
aggravat ed assault against Hill, they were dropped for insufficient
evi dence. ?

On May 21, 1998, Townsend, proceeding pro se and in forma

2 The di ssent accuses us of “m sapprehending the relevant facts
at issue”. W respectfully disagree, and consider the dissent’s
rendition of the facts itself a m scharacterization.
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pauperis (“IFP"), filed a civil rights conplaint under 42 U. S.C. §
1983 agai nst Wayne Scott (“Scott”), executive director of the TDCJ
— Institutional Division; David Mya (“Mya”), warden of the Hughes
Unit; and Hill.

The def endants noved to dismss. As Townsend’ s cl ai ns agai nst
Moya and Scott were based solely on the doctrine of respondeat
superior, and as such coul d not stand, the district court di sm ssed
those clains, but all owed Townsend’ s suit against H |l to proceed.
HIl filed a notion for summary judgnent, arguing that he was not
acting under color of state |aw when he cut Townsend, and that he
was only joking and engaging in “horseplay” with him The district
judge granted Hill’'s notion, finding that Townsend and H Il were
engaged in “horseplay” and that there was no evidence indicating
that H Il had used or msused his authority to injure Townsend.

Townsend appeal ed and noved to proceed |IFP on appeal. The
district court denied Townsend' s notion after certifying that the
appeal was not taken in good faith. Townsend noved to proceed | FP
inthis court, and we granted Townsend s notion, finding that the
appeal raised the nonfrivolous issue whether the district court
erred in concluding that there was no genuine issue of materia
fact concerning whether Hi |l acted under col or of state | aw. Thus,
it is that issue that is before us today.

In granting Townsend’s notion to proceed IFP, this court

ordered the parties to address its decisions in Bennett v. Pippin,

74 F.3d 578 (5th Cr. 1996), Doe v. Rains County |Indep. Sch. Dist.,
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66 F.3d 1402 (5th Cr. 1995), and Doe v. Taylor Indep. Sch. Dist.,

15 F. 3d 443 (5th G r. 1994), which concerned, in part, the “col or
of state law issue. Neither party has done so. Townsend has
essentially submtted a verbatim copy of the brief filed in
district court, and H Il has filed a pro se |letter brief indicating
that he considers this appeal to be frivol ous.
DI SCUSSI ON

The only issue before us is whether the district court erred
in concluding that there was no genuine issue of material fact
concerni ng whether Hi Il acted under col or of state | aw W review
the district court’s grant of summary judgnent de novo. Harris v.
Rhodes, 94 F.3d 196, 197 (5th Cr. 1996). Summary judgnent is
appropriate only “if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of law.” Fed. R Cv. P. 56(c); see also Celotex Corp.

v. Catrett, 477 U. S. 317, 323 (1986). Moreover, the evidence nust
be considered in the |ight nost favorable to the opposing party,
who nust be given the benefit of all inferences that m ght be

reasonably drawn in his favor. WH. Scott Constr. Co., Inc. v. Gty

of Jackson, 199 F.3d 206, 211 (5th Cr. 1999).
Section 1983 provides, in pertinent part, that “[e]very person
who, under col or of any statute, ordinance, regul ation, custom or

usage, of any State... subjects or causes to be subjected any
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person... to the deprivation of any rights, privileges, or
imunities secured by the Constitution and | aws, shall be liableto
the party injured....” 42 U S.C. 8§ 1983. In short, “[s]ection 1983
provi des a clai m agai nst anyone who, ‘under color of’ state |aw,
deprives anot her of his or her constitutional rights.” Doe, 15 F. 3d
at 452.

“M suse of power, possessed by virtue of state |aw and made
possi bl e only because the wongdoer is clothed with the authority
of state law, is action taken ‘under color of’ state law.” United

States v. Causey, 85 F.3d 407, 415 (5th Cr. 1999). That is, a

def endant acts under color of state law if he “m suses or abuses
his official power” and if “there is a nexus between the victim
t he i nproper conduct, and [t he defendant’ s] performance of official
duties.” Id. “If, [however,] a state officer pursues persona
obj ectives without using or msusing the power granted to him by
the state to achieve the personal aim then he is not acting under

color of state law.” Harris v. Rhodes, 94 F.3d 196, 197 (5th Cr

1996) .

The district court found that the incident between H ||l and
Townsend was “horseplay,” and, relying on Harris, concluded that
H Il was pursuing a private aimand not acting by virtue of state
authority. Dist. . Op. at 3. The court concluded that because
there was “nothing to indicate that Defendant in any other nmanner
used or msused the authority he possessed in order to cause any

injury to Plaintiff,” H Il s action was not under color of state

5



law. I d. at 3-4.

We agree. There is no genuine issue of material fact
concerni ng whether Hill’'s actions were horsepl ay, and therefore not
under color of state law. In Harris, aninmate filed a 8§ 1983 claim
agai nst a mai nt enance worker at the jail where he was i ncarcerated,
claimng his constitutional rights were viol ated when, whil e joking
around toget her, the nmai ntenance wor ker punched him The i nnmate and
mai nt enance worker had been teasing each other about physica
attributes, which led to the physical reaction. The naintenance
wor ker did not use his authority to sign out the inmate for work
details in order to engage in the altercation. W affirned the
district court’s grant of summary judgnent to the nmaintenance
wor ker, concluding that his actions were not under color of state
| aw, as they were nere horseplay, which involves a “purely private
aimand no m suse of state authority,” and is therefore not action
under color of state law. Harris, 94 F.3d at 197.

The sane is true here. Neither party contests the district
court’s factual finding that the parties were engaged i n horsepl ay
when the cut occurred. They were calling each other nanes, a
“purely private aim” and a physical reaction ensued. W accept the
undi sputed finding that this was a case of horseplay, and therefore

affirmthe grant of summary judgnent.?3

3 Foll owi ng the di ssent’s approach accurately and anal yzing this
case under Causey, rather than Harris, brings us to the sane
result. Causey requires a nexus between the victim the conduct and
performance of official duties. See 85 F.3d at 415. No such nexus
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Qur dissenting col |l eague Judge Denni s argues that the case at
bar is distinguishable fromHarris, because there the defendant did
not clearly have direct authority over the plaintiff, unlike here.
Mor eover, there the defendant used a personal neans (his fist) to
resol ve a dispute, whereas here, H Il resolved his problemwth a
kni fe he possessed by virtue of his position and authority.

Wth all respect, those distinctions do not negate the
applicability of Harris to the situation before us today. The key
inquiry in determ ning whether H Il acted under color of state | aw
is whether H Il had a “purely private ainf. Wlether using a fist or
a knife, the answer remains that Hill and Townsend were joking
about personal matters, as they often did, and that joking ended in
a physical altercation. Mreover, that H Il had direct authority
over Townsend does not inply that he exercised that authority
during the altercation. The inquiry is not whether authority is
possessed, but whether it is used or m sused. Here, it was neither
used nor m sused, and therefore H Il did not act under color of
state | aw

The dissent analogizes this case to Bennett, Taylor, and

Rai ns, arguing that there is a fact issue as to whether H Il abused
his power as a prison guard to possess a knife and verbally abuse

Townsend, which |led to the stabbing. Wth all due respect, we find

exi sts here, where H Il was not performng official duties and was
pursuing entirely personal ains. H Il not once exercised his
authority in order to carry out his personal ains, and thus no
nexus exi sts.



these cases inapposite, as none involves horseplay, which the
district court found in a determnation to which we nust defer.
These cases are further distinguishable on the facts.

In Bennett, a sheriff, shortly after questioning a wonan about
her involvenent in a shooting, raped her. A panel of this court
upheld the district court’s determnation that this was action
under color of state law. 74 F.3d at 589. The court relied on the
facts that in response to the woman’s refusals to have sex, the
sheriff said “I can do what | want, |I'’mthe Sheriff”; the sheriff
used his authority to ascertain whether the woman’s husband woul d
be honme the night of the rape; and the woman needed the sheriff’s
perm ssionto retrieve her truck and change her place of resi dence.
Id. There was al so evidence that when the woman protested having
sex, the sheriff told her that he could have thrown her injail, an
explicit exercise of his authority in order to induce her to have
sex Wwth him 1d. at 583. The decision in Bennett relied on
explicit invocations of authority made by the sheriff. H Il nmade no
such invocation or exercise of authority here, and thus the
reasoning in Bennett does not extend to the case at bar.

We further find this case distinguishable from Tayl or, which
involved a 8 1983 claimarising froma teacher’s sexual abuse of a
student. The teacher required the student to do little classwork,
rewarded her with high grades, and asked other teachers to raise
her grades in inducing her to have a sexual relationship with him

15 F.3d at 447-52. This court sitting en banc found that the
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teacher’s actions were under color of state |aw, because his
i nappropriate actions were clearly connected to his duties and
obligations as a teacher. That is entirely unlike the case at bar,
where Hill’'s actions were purely personal and in no way related to
his status as prison guard. Mreover, Hill never exercised any
authority as a prison guard to cause the injury to Townsend.

Finally, the dissent m sreads Rains as holding that a high
school coach’s sexual abuse of a student was action under col or of
state law. In fact, a panel of this court held there that a
teacher’s breach of her duty to report the coach’ s sexual abuse was
not action under color of state |aw, because the teacher did not
have a duty to exercise authority in controlling the events that
produced the injury. 66 F.3d at 1416. This does not support the
di ssent’s contention that Hill acted under color of state |aw

CONCLUSI ON

Because we concl ude that there i s no genui ne i ssue of materi al
fact concerning whether HIl and Townsend were engaged in
horseplay, and therefore Hill’s actions were not under col or of

state | aw, we AFFI RM



DENNI'S, G rcuit Judge, dissenting:

Because the majority m scharacterizes both the law and the

facts inthis case, | respectfully dissent. The majority concl udes
t hat because HIl’s actions constituted the “purely private aini of
“horseplay,” there is no genuine issue of material fact that Hil

did not act under color of state |aw. In nmy opinion, HII’'s

actions cannot be dism ssively characterized as nere “horseplay.”

H Il clearly used his authority as a prison guard to acconplish his
objectives -- albeit personal ones -- and therefore acted under
color of state |aw Consequently, | would reverse the district
court’s grant of summary judgnent to Hill and remand this case for

further proceedings.
As the majority properly notes, at the summary judgnent stage,
the evidence nust be viewed in the light nost favorable to the

party opposi ng summary judgnent, here, Townsend. WH. Constr. Co.,

Inc. v. Gty of Jackson, 199 F.3d 206, 211 (5th Cr. 1999) (citing

King v. Chide, 974 F.2d 653, 655-56 (5th G r. 1992)). Townsend

must |ikewi se be given the benefit of all reasonable inferences
that m ght be drawn in his favor. |d.

Nonet heless, the mpjority first falls into error by

m sapprehending the relevant facts at issue. The mgjority
represents that the Hll and Townsend were both equally involved in
horseplay and “were calling each other nanmes.” The facts in the
record, however, reveal otherw se. That is, the record
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denonstrates that Hll, a lieutenant who oversaw not only the
inmates but also the other guards, had a history of “pull[ing]
knives” on inmates, such as Townsend. Every tinme H Il saw
Townsend, Hi Il would engage in “cone on” by referring to Townsend

as his “bitch” or “whore.” Only when Townsend responded to H Il by

saying, “I"lIl be your bitch,” did H Il stab Townsend.
Al t hough the majority attenpts to characterize Hill’'s actions
as a nere “physical reaction” to the horseplay, Hll’s actions were

much nore net hodi cal and cal cul ating. After Townsend had responded
to HIl’s conmment, Townsend went to the upstairs kitchen and opened
the refrigerator to nake hinself a sandwich. Hill then stealthily

approached Townsend from behi nd. Wth his pocketknife in hand,

H Il stabbed Townsend and stated, “l told you |l was going to get
you, Wore.”

Simlarly, the mjority states that after H Il stabbed
Townsend, Townsend refused Hill's offer to be taken to the

infirmary and instead applied “horse lininment” to hinself. Wile
the mpjority’s statenent is partially correct, it neglects crucial
details. That is, after nmaking his offer to take Townsend to the
infirmary, H Il then realized that Townsend would have to fill out
an incident report. Wanting to protect hinself and his position as
a lieutenant of the Hughes unit in which Townsend was a nere
inmate, Hill told Townsend to lie and say he cut hinself on a
barbed wire fence. Only then did Townsend, not wanting to lie,

decline HIIl's offer and treat hinself with “horse lininent,” as he
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had previously been instructed to do by another guard, Sergeant
WIllians. Furthernore, the mpjority fails to state that, after the
incident, H Il sought to cover up his m sdeeds by attenpting to
pl acate Townsend wth a can of snuff, an item that the Texas
Departnent of Crimnal Justice no |longer sold to inmates.

Second, the majority again errs by failing to do exactly what
the district court and the parties failed to do -- discuss the
rel evant case |aw. Both the Suprene Court and this court, on
several occasions, have addressed the color of state |aw issue.
“I't is firmy established that a defendant in a 8§ 1983 suit acts
under color of state | aw when he abuses the position given to him

by the State.” West v. Atkins, 487 U S. 42, 49 (1988). That is,

“Imisuse of power, possessed by virtue of state |law and nade
possi bl e only because the wongdoer is clothed with the authority
of state law, is action taken ‘under color of’ state law.” United

States v. dassic, 313 U. S 299, 326 (1941) (holding that election

officials acted under color of state | aw when they, in the course
of their official duties, willfully altered and fal sely counted the
ball ots of voters in a primary election). “Acts of officers who
undertake to perform their official duties are included whether
they hewto the line of their authority or overstep it.” Screws v.

United States, 325 U S 91, 92-93 (1944). Al t hough “acts of

officers in the anbit of their personal pursuits are plainly
excluded,” 1d., this does not “nean that if officials act for

purely personal reasons, they necessarily fail to act ‘under color
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of law.’” United State v. Tarpley, 945 F.2d 806, 809 (5th Cr.

1991). Rather, “individuals pursuing private ains and not acting
by virtue of state authority are not acting under color of |aw
purely because they are state officers.”* Tarpley, 945 F.2d at 809
(internal citations omtted) (enphasis in original). For exanple,
a police officer’s purely private acts which are not furthered by
his state authority, are not acts under color of state |law. See,

e.q., Delacanbre v. Delacanbre, 635 F.2d 407, 408 (5th Gr. 1981)

(holding that a police chief was not acting under color of state
| aw, even though he was on duty and at the police station, when he
assaulted his sister-in-law over personal argunents about famly
matters).

In United States v. Causey, 185 F.3d 407, 411 (5th Cr.

1999),° this court set out a framework for determ ning whether a

defendant’s actions were “under color of |aw The court first
determ ned whether the officer msused or abused his power, and
t hen exam ned whether there existed a “nexus” between the victim
t he i nproper conduct, and the officer’s performance of his official

duties. 1d. at 415. |In Causey, this court found a police officer

4 Despite the mpjority’s contention, the “key inquiry” in
determ ning whether H Il acted under color of lawis not limtedto
ascertaining nerely “whether H Il had a ‘purely private aim’” Mj.

Op. at 7.

5> Al though this case actually involved a di spute under 18 U. S.C.
8§ 242, “‘[u]lnder color’ of |law neans the same thing in § 242 that
it does in the civil counterpart of 8§ 242, 42 U S C § 1983.”
United States v. Price, 383 U S. 787, 794 n.7 (1966).
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to have acted under color of state |aw through his involvenent in
an execution-style nurder of a citizen who filed an |Internal
Affairs conplaint against him The defendant’s use of the police
station, patrol car, and radio to plan, execute, and cover up the
murder was sufficient to constitute m suse or abuse of officia
power. 1d. at 415. Moreover, the nexus between the abuse and the
crime was |i kew se satisfied by the defendant’s uni que position as
a police officer to handle any evidence of the nurder that m ght
link the defendants to the crine and to offer protection to his co-
conspirators fromthe consequences of the nurder. 1d.
Unfortunately, however, the nmajority overlooks the above
framework and mstakenly limts its analysis to analogizing this

case to Harris v. Rhodes, 94 F. 3d 196 (5th Gr. 1996), despite the

obvious factual differences. Harris involved an incident between
an inmate, Harris, and a maintenance worker, Rhodes, at a Texas
county jail. Harris, 94 F.3d at 197. After joking and making
coments to each other, Rhodes becane angry and punched Harris in
the nose. |d. Al t hough Harris filed a civil rights suit, his
suit was di sm ssed on sunmary j udgnent because the nen were engaged
in horseplay that resulted in Rhodes hitting Harris. Id. This
court stated that, regardless of whether Rhodes’ s conduct was
intentional or accidental, Rhodes had not acted “under color of
state | aw when he hit Harris because “[i]t [wa]s apparent that the
men were teasing each other regardi ng personal attributes. Rhodes

reacted to the personal comment that Harris made about him  The
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di scussion involved purely personal matters. Rhodes chose to
resolve this personal dispute through personal neans -- punching
Harris. Rhodes did not use or m suse the authority he possessed to
sign out Harris for work details in order to acconplish the
horseplay or to engage in the altercation.” 1d. at 197-98. I n

Harris, as in Delacanbre, the court found no acti on under col or of

state | aw because the “state officer pursue[d] personal objectives
W t hout using or msusing the power granted to himby the state to
achieve the personal aim” as “[b]Joth the teasing and the punch

were personal matters conpletely unrelated to Rhodes’ authority

granted by the state.” 1d. at 198 n. 2.
Here, however, Hill did use his state authority to acconplish
his personal objectives. First, in Harris, the “horseplay”

resulting inthe injury was clearly a consensual matter between the
mai nt enance worker and the inmate. Here, however, Hll’'s state-
granted authority over Townsend was nmuch greater, as is evident by
Townsend’s reference to the guards as “bosses.” HIl was a
| i eutenant in charge of other guards who supervised the i nnmat es and
thus clearly had direct authority over Townsend. HIl clearly
abused his position and authority as a prison guard to verbally and
physi cal | y assault and abuse Townsend. Townsend nmade this clear in
his deposition: “l guarantee you, if | take that pen right there
and one of them bosses cone in here and | stick it into sonething
li ke that there, you know what they going to do to ne? They are

going to beat ne down so bad and try to bury nme under this prison
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| guess it’s all right for one of themto conme up to ne and do what
they did — what happened, you know.” The nexus between Hill’s
i njurious conduct and his position as a prison guard is also clear.
Wiile the defendant in Harris wused a personal neans (i.e.,
punching) to resolve a dispute over a personal matter, Hill
resolved his problemwith a knife -- an inplenent he possessed by
virtue of his position and authority. Even after the incident,
H Il continued to weld his authority upon Townsend by ordering him
to lie about how he was cut and by attenpting to bribe himwth
snuff, a substance Townsend could not have gotten and sonething
that H Il would have to procure for himby virtue of his position.®

| nstead, Townsend’'s case is analogous to Doe v. Taylor

| ndependent School District, 66 F.3d 1402, 1405 (5th Gr. 1995) (en

banc), and Doe v. Rains County |Independent School District, 66 F.3d

1402, 1405 (5th Gr. 1995), where this court stated that a
teacher’s abuse of his position to sexually abuse students falls

under color of state | aw I n Tayl or | ndependent School District,

15 F.3d at 452 n.4 (5th Cr. 1994), the defendant, as a teacher and
coach, required the plaintiff todo little classwork, rewarded her
with high grades, spoke with other teachers to raise her grades,

pur chased al cohol i c beverages for her, and wote | ove notes to her.

6 As the majority correctly points out, the inquiry does not end

after concluding that Hi |l possessed authority over Townsend;
action under color of state lawrequires a finding that H Il used
or msused his authority. For the foregoing reasons, this

requirenent is clearly net. See also infra pp. 9-10.
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Id. at 447-52. The defendant’s actions eventually culmnated in
the two having sexual intercourse. 1d. at 448. This court found
a “real nexus” to exist between the conduct out of which the
vi ol ation occurred and the defendant’s duties and obligations as a
t eacher because he “took full advantage of his position as Doe’s
teacher and coach to seduce her.” Id. As his inappropriate
actions were clearly connected to his duties and obligations as a
t eacher, his conduct fell under the color of state law. |d. at 452
n. 4.

Li kewi se, in Rains County | ndependent School District, 66 F. 3d

at 1405, this court again addressed the color of state |awissue in
t he context of sexual abuse of a high school student by a coach,
who used his position and authority in school to devel op a sexual
relationship with a female student. Al t hough the defendant’s
sexual conduct and advances wth the plaintiff began while she was
babysitting for him at his honme, the coach’s conduct continued
during school by neans of inappropriate touching, gift giving, and
t he passing of notes. 1d. at 1407. Al though the court declined to
find a third-party teacher liable under § 1983 for failing to
report the coach’s sexual abuse, the court didfindit “appropriate
to assune” that the plaintiff, in |ight of the above facts, had
adequately all eged that the coach acted under col or of state lawin
depriving the student of her right to bodily integrity.

Simlarly, H Il abused his power in the prison as a guard to

possess the knife, to stab Hill, and to verbally abuse Townsend.
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As Townsend stated, Hill “loved to play cone on” and state, “You ny
whore” and “Cone here, bitch.” H Il frequently played with knives
and often pulled themon other i nmates. Wen Townsend responded to
HIll s insults, H Il stabbed him As Hi Il used his position as a
prison guard to gain access to Townsend and to possess the knife
whi ch he used to stab Townsend, the nexus’ between Hill’s abuse of

power and his m sconduct is clear. As in Taylor |ndependent School

District and Rains County |ndependent School District, a “real

nexus” exists here as H Il “took full advantage of his position as
[a prison guard] to [abuse Townsend].” Furthernore, Hll's action
went even further in his attenpt to conceal his m sconduct by
ordering Townsend to |ie about how he was cut and by offering to
use his state-granted authority to buy Townsend snuff. Unlike in
Harris, H Il s personal ains were pursued not by personal neans but
“by virtue of the power [he] possessed by state | aw and were nade
possi bl e because he was “clothed in the authority of the state.”
Causey, 185 F.3d at 415.

Gventhempjority’ s failures to glean properly the facts from
the record and to discuss the relevant caselaw, it is not

surprising that the majority reaches an erroneous conclusion. As

" Al t hough ot her cases have found a nexus between the victim the
i nproper conduct, and the defendant’ s state-granted authority to be
establi shed by express invocations of the defendant’s authority
(i.e., “I can do what | want, |I'm the Sheriff,”), see, e.dq.,
Bennett v. Pippin, 74 F.3d 578, 589 (5th G r. 1996); Tarpley, 94
F.2d at 809, such an invocation is unnecessary here to establish a
nexus, given the context of H Il s action inside a prison while on
duty as a prison guard.
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is clear fromCausey, Tayl or | ndependent School District, and Rai ns

| ndependent School District, Hll’'s use of his position and

authority to abuse Townsend in conjunction with his continued
efforts to use his position to hide evidence of his m sconduct
clearly constitutes action under color of state law. Therefore, |
woul d reverse the district court’s judgnent and remand this case

for further proceedings.
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