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Brandon Bernard and Chri st opher Andre Vialva were jointly
tried, found guilty and sentenced to death for the nmurders of Todd
and Stacie Bagley on the property of Fort Hood, Texas. See Federal
Death Penalty Act (“FDPA’) of 1994, 18 U S.C. § 3591 et sea.
Bernard and Vialva now appeal their convictions and sentences.

Finding no reversible error, we affirm



| . FACTUAL AND PROCEDURAL BACKGROUND

On June 20, 1999, Christopher Andre Vialva, Christopher
Lew s and Tony Sparks, nenbers of a gang in Killeen, Texas, net to
plan a robbery.! The three gang nenbers decided on the foll ow ng
pl an: they woul d ask soneone for a ride, get in the car and pull a
gun on the victim steal the victinms noney and personal effects,
obtain the pin nunber for the victims ATMcard, force the victim
into the trunk of the car and drive sonmewhere to abandon the car
with the victimlocked in the trunk.

The foll owi ng day, Vialva, Lew s and Sparks enlisted two
fell ow gang nenbers, Brandon Bernard and Terry Brown, to assist in
the carjacking plan. Initially, the group only had one gun, a
“tiny .22 pistol” that they considered “too small to frighten
anyone.” The group decided that a second gun was necessary.
Bernard owned a d ock .40 caliber handgun that he had lent to
Gregory Lynch. Vialva, Bernard, Lewis, Sparks and Brown drove to
Lynch’s house and obtained Bernard’ s gun. The group then set out
in search of a victim

Sonetinme after 2:00 p.m on the afternoon of June 21,
Bernard drove Vialva, Brown, Lewis and Sparks to a |oca

supermarket to find a victim Having had no |uck there, the group

1 Most of the facts concerning the events of June 20-21 were testified
to by Christopher Lewis and Terry Brown, who pled guilty to various offenses in
exchange for truthful testinony.



continued their search by driving around parking lots at other
| ocal stores. The search ended at a conveni ence store in Kill een,
where they found Todd Bagl ey using a pay phone.

Todd Bagley and his wfe, Stacie, were youth mnisters
fromlowa. Before noving to |lowa, Todd had been stationed at Fort
Hood, where the couple attended Grace Christian Church and worked
wth the youth group. About a week before their deaths, the
Bagl eys returned to Killeen to visit friends and to attend a
revival neeting at the church. On Sunday, June 21, they attended
a norning worship service and had lunch with friends. Afterward,
Todd stopped at “M ckey’s” conveni ence store to use the payphone,
while Stacie waited for himin their car.

Lew s and Spar ks approached Todd and asked hi mfor a ride
to their uncle’'s house. Todd agreed. Vialva, who was standing
nearby, got in the backseat of the Bagleys’ car with Lewis and
Sparks.2 Todd and Stacie occupied the front seat. Vi al va gave
Todd directions, and then pulled out the .40 caliber gun, pointed
it at Todd and told himthat “the plans have changed.” At the sane
time, Sparks pointed the .22 handgun at Stacie. On Vialva's
orders, Todd stopped the car, and the Bagleys got out. The gang

stole Todd's wallet, Stacie’'s purse and the Bagleys jewelry.

2 Bernard and Brown were playing video ganes in a nearby store. They
rejoined Vialva later in the day.



Vi al va denmanded the pin nunbers for the Bagleys’ ATM cards, and
then forced the Bagleys into the trunk of their car.

After locking the Bagleys in the trunk, Vialva drove
around for several hours. He went to ATM machines to w thdraw
money from the Bagleys’ account, but was |argely unsuccessful
because the Bagl eys had | ess than one hundred dollars on deposit.
Vialva drove to a “Wndy's” where Lewis and Sparks used the
Bagl eys’ noney to purchase sone food. Vialva then attenpted to
pawn Stacie’'s wedding ring, and stopped at a tobacco store to
purchase cigars and cigarettes.

While they were locked in the trunk, the Bagl eys spoke
wth Lewis and Sparks through the rear panel of the car. Lew s
testified that the Bagl eys asked them questions about God, Jesus
and church. The Bagleys told Lewis and Sparks that they were not
weal t hy peopl e, but that they were bl essed by their faith in Jesus.
The Bagl eys infornmed Lewi s and Spar ks about the revival neeting at
Grace Christian, a church which Lew s said he had attended. Urging
themto have faith, the Bagl eys advi sed Lew s and Sparks that God s
bl essings were available to anyone. After this conversation,
Sparks told Vialva he no longer wanted to go through with the
crinme. Vi al va, however, insisted on killing the Bagleys and
burning their car to elimnate the wtnesses and the gangs’

fingerprints.



Vi alva drove to his house. Wiile he was inside, the
Bagl eys had anot her conversation about God with Lew s and Sparks.
By this tine, the victinms had been | ocked in the trunk for several
hours. The Bagl eys pleaded with Lewi s and Sparks for their |lives.

Vialva returned to the car with a ski nmask and sone
additional clothing. Vialva, Lew s and Sparks then net Bernard and
Brown, and Vi al va repeated that he had to kill the Bagl eys because
they had seen his face. Bernard and Brown set off to purchase fuel
to burn the Bagl eys’ car.

Vialva, Bernard, Lewis and Brown® drove to an isolated
spot in the Belton Lake Recreation Area on the Fort Hood mlitary
reservation. Vialva parked the Bagleys’ car on top of a little
hill. Brown and Bernard poured |ighter fluid on the interior of
the car while the Bagleys sang and prayed in the trunk.

According to Brown, Stacie’s |ast words were “Jesus | oves
you” and “Jesus, take care of us.” Vialva crudely cussed at her in
reply. Vialva put on his mask, and told Lewis to open the trunk.
Vi al va then shot Todd in the head with the .40 caliber gun, killing

himinstantly. Vialva shot Stacie in the right side of her face,

knocki ng her unconsci ous, but not killing her. Bernard set the car

8 Sparks was no | onger with the group. He was dropped off earlier in

the evening to avoid mssing his curfew
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on fire. An autopsy later revealed that Stacie died from snoke
i nhal ati on. *

Vi al va, Bernard, Lewis and Brown ran down the hill to
Bernard’s car. Their getaway was foiled when the car slid off the
road into a muddy ditch. Local |aw enforcenent officers, inforned
of afire, arrived at the scene while the assailants were trying to
push the car out of the ditch. Wen firenen discovered the bodies
in the trunk of the Bagleys’ burning car, the four were arrested.

A grand jury in the Western District of Texas indicted
appel l ants Vi alva and Bernard for the follow ng crines: carjacking
and aiding and abetting the sanme in violation of 18 U S.C. 8§ 2,
2119 (“Count One”); conspiracy to commt nurder in violation of 18
UusS C 88 1111, 1117 (“Count Two”); the nurder of Todd Bagl ey,
wthin the special maritinme and territorial jurisdiction of the
United States, and aiding and abetting the sanme in violation of 18
US C 88 2, 1111 (“Count Three”); and the nurder of Stacie L.
Bagl ey, within the special maritine and territorial jurisdiction of
the United States, and ai ding and abetting the sane in viol ation of
18 U.S.C. 88 2, 1111 (“Count Four”). The governnent gave notice it

woul d seek the death penalty.

4 An autopsy revealed soot in Stacie's larynx, trachea and bronchi

i ndi cating her inhalation of snmoke. A toxicologic exam nation of Stacie’s bl ood
reveal ed a high |l evel of carbon nonoxide, the product of breathing snmoke carbon
nonoxi de gas fromthe burning car.



On June 1, 2000, a jury found Vialva and Bernard guilty
on all four counts of the indictnent. Testinony in the punishnent
phase of the trial began on June 8 and | asted four days. On June
13, the jury recommended a sentence of death against Vialva on
Counts One, Three and Four, and a sentence of death agai nst Bernard
on Count Four. The district court sentenced Vialva to life
i nprisonment on Count Two and death on the remaining counts. The
court sentenced Bernard to life inprisonnment on Counts One, Two and
Three and death on Count Four. Bernard and Vialva filed tinely
noti ces of appeal.

1. DI SCUSSI ON

Inthis direct appeal, Bernard and Vi al va chal | enge their

convi ctions and sentences on the foll ow ng grounds:
A The district court violated Vialva’s Due Process rights
by inproperly dismssing a prospective juror for cause;
B. The district court violated Vialva's Due Process rights
and Fed. R Cv. P. 14 by failing to order a severance

and a mstrial sua sponte in the punishnent phase of

trial;

C. The district court failed to conduct an adequate
i nvestigationinto all eged conmuni cati ons betweenathird
party and jurors;

D. The district court violated Appellants’ First Arendnent,

Ei ghth Anendnent and Due Process rights and 18 U S. C
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8§ 3593(c) and 8§ 3593(f) by admtting victim inpact
statenents containing inproper references toreligionand
i nproper characterizations of Appellants and their
crimes;

The district court inproperly defined certain aggravati ng
factors inits instructions tothe jury, and the evidence
is legally insufficient to support the jury’'s findings
regardi ng three aggravating factors;

Appel  ants’ death sentences viol ate the Ei ghth Arendnent
and 18 US C 8§ 3595(c)(2)(A because the jury
arbitrarily found that Appellants’ ages were not
mtigating factors;

The district court violated Vialva’s Eighth and
Fourteenth Anmendnent rights and 18 U . S.C. 8§ 3593(c) by
excluding mtigating testinony concerning a chil dhood
i ncident of racial harassnent;

Prosecutorial statenents in closing argunent denied
Vialva a fair trial and violated his Due Process rights.
The cumnul ative inpact of errors in the puni shnment phase
of trial denied Vialva a fair trial.

Bernard’' s sentence violates the Fifth, Sixth and Ei ght

Amendnents because the “nental state factors” and



“statutory aggravating factors” were not found by the
grand jury or alleged in the indictnent.
We address each of these issues in turn.
A. Dismssal of a prospective juror for cause.
Vialva contends that the district court erred by
sustaining the governnent’s challenge to prospective juror Dana

Pate on the basis of her inability to consider the penalty of

death. In her initial questionnaire, the prospective juror stated,
“l do not feel | have the right to judge whether a person |ives or
di es. | could not do that.” When asked about this statenent

during voir dire, however, the prospective juror indicated that she
had changed her m nd about the death penalty. She explained to the
court, “thisis areal hard thing for mre. . . |I’ve talked to sone
peopl e, and we’ve talked about [the death penalty], and | stil

don't know if I"'mright or not, but if the facts were such that
they were proven that the defendant would need that verdict, then
| would give it.” The governnent made and the district court
sustained a for-cause objection to Ms. Pate on the basis of her
inability to adequately consider the death penalty. Vialva argues
that the district court erred because the prospective juror
expressed a wllingness to consider the death penalty in

appropriate cases.



“Acourt may excuse a prospective juror for cause because
of his views on capital punishnent if those views would prevent or
substantially inpair the performance of his duties as a juror in

accordance with the instruction and oath.” United States .

Webster, 162 F.3d 308, 340 (5th Cr. 1999) (citing Wainwight v.

Wtt, 469 U S. 412, 424, 105 S.Ct. 844 (1985)). A prospective
juror who would “automatically vote against the death penalty in

every case” nust be dism ssed. ld. (citing United States v.

Flores, 63 F.3d 1342, 1355 (5th Gr. 1995)). Addi tional ly, the
district court has discretion to excuse a juror for cause when the
court “is left with the definite inpression that a prospective
juror who woul d be unable to faithfully and inpartially apply the
law.” 1d., (quoting Wtt, 469 U S. at 426, 105 S.Ct. 844). Wile
the district court’s dismssal of a prospective juror on this basis
is reviewed for abuse of discretion, we give the court
“consi derabl e deference [] because such decisions are based on
face-to-face credibility assessnents.” Wbster, 162 F.3d at 340.

The record supports the district court’s decision. M.
Pate’ s initial questionnaire reveal ed unequi vocally that she coul d
not sentence another person to death. Wen questioned during voir
dire, the potential j uror expl ai ned that under limted
circunstances she would be able to sentence another person to

death, but she also stated “lI cannot be sure. . . . | cannot be
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sure about this.” These statenents and others in the record
support the district court’s conclusion that the prospective
juror’s bias regarding the death penalty substantially inpaired her
ability to abide by her oath as a juror. The district court did

not abuse its discretion in dismssing Ms. Pate.

B. Severance

Vialva urges that the trial court shoul d have severed his
case from Bernard’s at the penalty phase of trial. See Fed. R
CrimP. 14. According to Vialva, evidence of Bernard s religious
conversion and Christian upbringing inplicitly prejudiced the jury
agai nst Vi al va, who | acked conparable mtigating evidence. Vialva
contends that Bernard’'s mtigating evidence regarding his
Christianity violated Vialva's right to exclude consideration of
religion during the penalty phase of trial. Vialva concedes that
this issue nust be reviewed for plain error, since he did not
object to Bernard's evidence and failed to renew an unsuccessf ul

pretrial notion for severance. United States v. Msher, 99 F. 3d

664, 669 (5th Gir. 1996).5

5 Vialva, but not Bernard, noved to sever the trials at the outset of the

proceedi ngs and again during jury selection. The notions were denied. W are
not faced with any broad question concerning the advisability of joint trials in
federal capital cases, but we note that the Federal Death Penalty Act contains
no special rules regarding joinder of codefendants.

11



Reversal may occur wunder the denmanding plain error
standard only if there was (1) clear or obvious (2) error that
(3) affected Vialva's substantial rights, and (4) failure to
correct the error seriously affects the fairness, integrity or

public reputation of the judicial proceedings. United States V.

d ano, 507 U.S. 725, 730-37, 113 S.Ct. 1770 (1993). Vialva cannot
sati sfy the standard.

No clear error attached to the district court’s failure
sua sponte to sever and grant a mstrial when Bernard offered a bit
of evidence of his Christian conversion. The decision to sever
lies in the trial court’s discretion. Severance “shoul d” be
granted “only if there is a serious risk that a joint trial would
conprom se a specific trial right of one of the defendants.”

Zafiro v. United States, 506 U. S. 534, 539, 113 S. . 933 (1993).

A court’s limting instructions wll often cure any prejudice
resulting froma joint trial. Id. Furt her, defendants charged
with capital murder under federal statutes have been tried jointly

in both the guilt and penalty phases of trial. See United States

v. Causey, 185 F.3d 407 (5th Cr. 1999); United States v. Tipton,

90 F.3d 861 (4th Cir. 1996).
Wi | e acknow edgi ng t hat efficiency factors support joint
trials even in capital cases, we share Vialva' s concern over the

i nher ent t ensi on bet ween ] oi nder and each def endant’ s

12



constitutional entitlenent to an individualized capital sentencing
deci si on. A trial court nust be especially sensitive to the
exi stence of such tension in capital cases, which demand a

hei ghtened degree of reliability. Lowenfield v. Phelps, 484 U S.

231, 238-39, 108 S. . 546 (1988); see generally Tipton, 90 F. 3d at

891-92 (discussing problens posed by joinder in the penalty phase
of a federal capital case, but noting that since the federa
statute requires the sentencing decision to be nmade by the jury
that tried the defendants’ guilt, severance during the penalty
phase is inpractical.) Nevertheless, the pro-Bernard mtigating
evi dence of which Vialva conplains was not sufficiently “nutually
antagonistic” or “irreconcilable” to him to suggest, nuch |ess
conpel, severance at the penalty phase.

Bernard’'s mtigating evidence was adm ssible and not
subject to challenge by Vialva. Vi ewed objectively, however,
Bernard did not offer strong proof of his religious conversion
One friend testified briefly that Bernard had “found the Lord”
whileinjail for these crinmes. And Bernard’'s nother, pleading for
her son's life, testified that she tried to instill in Bernard
Christian principles. Considering the circunstances of the crine,
her plea appears desperate. None of this evidence tarred Vialva
directly or indirectly, particularly since it was evident that

Vialva was not responsible for the fractured honme life of his

13



yout h. The evidence generated no “specific and conpelling”
prejudice to Vial va.

Finally, the court repeatedly instructed the jury to
consi der each defendant’s puni shnent separately, and he instructed
them as required by the FDPA, not to consider the religious views
of the defendants or victinms. This instruction refutes Vialva's
conplaint that the court should have issued an additional, sua
sponte instruction that evidence of Bernard’'s religious upbringing
or conversion should not be considered in assessing Vialva's
puni shnent . This court nust presunme that the jury heard,
understood and followed the district court’s instructions.

Ri chardson v. Marsh, 481 U.S. 200, 211, 107 S.Ct. 1702 (1987). The

district court’s instructions sufficiently addressed the risk of
prejudice resulting from the joint trial. The court did not
plainly err by failing to order severance during the punishnment
phase of trial

C. Alleged Third-Party Comruni cation
Wi th Jurors

Before closing argunents in the guilt-innocense phase of
trial, the district court told counsel: “a juror said as they cane
past where sone people were out on the sidewal k this norning, and
sone person they described as a ‘Black lady,” said to them

‘“Sonmeone is going to die in that trial today.” So, if you notice
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sone extra security or sonething today, that will be the reason.”
The record reflects no response fromany of the parties. Bernard
now contends that the court conducted an insufficient inquiry into
this alleged incident, and the court erred in believing that the
jury had not been tainted by the third-party conmmunicati on.

W review the court’s decision that the jury was not
inproperly tainted by extrinsic evidence wunder the clearly
erroneous standard, and we review the court’s choice of nethods to
investigate the possibility of extrinsic taint for abuse of

discretion. United States v. Cantu, 167 F.3d 198, 201 (5th Cr.

1999) (citations omtted).® Bernard argues that the district court
abused its discretion by discussing this alleged conmuni cation with

the juror ex parte. Relying on Remmer v. United States, 347 U S

227, 74 S.Ct. 450 (1954), and other jury tanpering cases, Bernard
argues that the district court commtted reversible error by
failing to conduct a hearing to investigate this incident.

This court has expl ai ned, however, that district courts
are not required to conduct a “full-blown evidentiary hearing in
every instance in which an outside influence is brought to bear

upon a petit jury.’” Cantu, 167 F.3d at 201-02 (quoting United

6 Because Bernard failed to object tothe district court’s announcenent

and did not nove for a nistrial, plain error review mght be appropriate.
Nevert hel ess, because we find no clear error or abuse of discretion, it is
unnecessary to determ ne whether the plain error standard is required.
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States v. Ranps, 71 F.3d 1150, 1153 (5th Cir. 1995)); see also,

United States v. Sylvester, 143 F.3d 923, 932 n.5 (5th Gr. 1998).

To determ ne whether a hearing is necessary, the district court
“must bal ance the probable harmresulting fromthe enphasis such
action woul d pl ace upon the m sconduct and the disruption involved
in conducting a hearing against the likely extent and gravity of
the prejudice generated by the m sconduct.” Ranpbs, 71 F.3d at
1153 (5th G r. 1995).

In this case, the passing statenent of a crowd nenber was
mnimally prejudicial, evenif it is assuned to have been intended
toinfluence the jury. The effect of her statenent woul d have been
greatly outweighed by the disruption and prejudice of an
evidentiary hearing. This conclusionis underscored by the absence
of any request for further investigation or a request for a
mstrial. The district court’s failure to investigate further or
differently was not an abuse of discretion. Li kewi se, its
conclusion that the jury was not inproperly tainted is not clearly

erroneous. Bernard' s argunent is without merit.’

D. Victimlnpact Statenents

! Bernard further inaptly asserts that his counsel had a right to be

present at the court’s “ex parte conference” with the juror. The context of the
court’s statenent to counsel suggests that a juror sinply nmentioned the
passerby’s commrent to him Again, the fact that no attorney present responded
to the court’s announcenment strongly indicates the triviality of the incident.

16



Appel  ants next contend that the district court erred by
admtting certain parts of the victim inpact statenents in the
penalty phase of trial. Not only do they allege that the victim
i npact statenents were unduly prejudicial, in violation of their
Due Process rights, but also that they contained inproper
references to religion and inproper characterizations of the
perpetrators and their crines. Bernard and Vi al va concede that
since they did not object to the victiminpact statenents at trial,

this court’s reviewis for plain error. See, e.q., Jones v. United

States, 527 U. S. 373, 387-88, 119 S.C. 2090 (1999).

The FDPA provides for the subm ssion of an aggravating
factor “concerning the effect of the offense on the victimand the
victims famly [which] may i nclude oral testinony, a victiminpact
statenent . . . and any other relevant information.” 18 U S.C. 8§
3593(a)(2). Victim inpact evidence is relevant to the jury’'s
sent enci ng deci sion. Accordingly, testinony concerning the effect
of the nmurders on the victins and their parents was offered in
support of this aggravating factor.

In Payne v. Tennessee, the Suprene Court held that victim

i npact evidence is adm ssible “to show [] each victinms uni queness
as an individual human being.” 501 U S. 808, 823-27, 111 S. C
2597 (1991). “VMictiminpact evidence is [a] nethod of informng

the sentencing authority about the specific harm caused by the
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crime in question, evidence of a general type |ong considered by
sentencing authorities.” [|d. at 825, 111 S. C. 2597. Evi dence
“about the victim and about the inpact of the murder on the
victims famly is relevant to the jury’ s decision as to whether or
not the death penalty should be inposed. There is no reason to
treat such evidence differently than other relevant evidence is
treated.” |d. at 827, 111 S.Ct. at 2597. Victiminpact evidence
is adm ssible unless it “is so unduly prejudicial that it renders
the trial fundanentally unfair” in violation of a defendant’s Due

Process rights. ld. at 825, 111 S. C. 2597; see also, Jones V.

United States, 527 U. S. 373, 401-02, 119 S.Ct. 2090 (1999).°8

The CGovernnent offered five victiminpact statenents in

t he sentenci ng phase of trial. The four parents’ statenents were

8 Prior to its opinion in Payne, the Court had held victiminpact

statenents inadnm ssible on the basis that they created an “inperm ssible risk
that the capital sentencing decision [would] be nade in an arbitrary manner” in
violation of the Ei ghth Arendnent. Booth v. Maryland, 482 U. S. 496, 505, 107
S.C. 2529 (1987); see also, South Carolina v. Gathers, 490 U S. 805, 810, 109
S.. 2207 (1989) (extending Booth to prosecutorial argunments concerning the
character of the victimor the inpact of the crinme on the victims famly). The
hol di ngs of Booth and Gathers rested on t he reasoni ng that victi minpact evidence
is “wholly unrelated to the bl ameworthi ness of a particul ar defendant.” Booth,
482 U S. at 505, 107 S. Ct. 2529.

In Payne, the Court determ ned that Booth had “unfairly weighted the
scales in a capital trial” in favor of the defendant. Payne, 501 U.S. at 822,
111 S. . 2597. “By turning the victiminto a ‘facel ess stranger at the penalty

phase of a capital trial,” Booth deprives the State of the full noral force of
its evidence and may prevent the jury fromhaving before it all the infornmation
necessary to determ ne the proper punishnent for a first-degree nurder.” |1d. at

825, 111 S.Ct. at 2597. Overruling Booth and Gathers to this extent, the Court
explained that victim inpact evidence is relevant to the defendant’s nora
cul pability, and it counterbal ances the defendant’s mtigating evidence wth
evi dence that humani zes the victim |d.
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adm ssi bl e under Payne to show the inpact of the nurders on the
victinmse’ famlies. 501 U S at 827, 111 S.C. at 2609. The fifth
statenent was nmade by a friend and forner coworker of the Bagl eys
and denonstrated their “uniqueness as [] individual human
being[s].” 1d. at 823, 111 S. . at 2607. The statenents in this
case are simlar to those held adm ssible in other cases. See,

e.q., United States v. Hall, 152 F.3d 381, 404-05 (5th Cr. 1998),

abrogated on other grounds by, United States v. Martinez-Sal azar,

528 U.S. 304, 120 S.Ct. 774 (2000); United States v. MVeigh, 153

F.3d 1166, 1218-19 (10th G r. 1998).
Bernard’'s and Vialva's nultiple challenges to the victim
i npact statenents resolve analytically into two i ssues: whet her the

W tnesses’ religious statenents and references deprived appel |l ants

of a fair trial; and whether portions of the victim inpact
statenents went beyond the limts of Payne by injecting into

evidence irrel evant and prejudicial characterizations of the crine
and the Appellants.?®

1. Religious Statenents in the Victimlnpact Testi nony

9 Appel ants al so challenge Todd Bagley’'s father’'s statenent that

described the enptional harmresulting fromhis observation of the trial, which
reveal ed the brutality of the crinme. Appellants argue that Bagley' s statenent
was irrel evant to the harmcaused by the Appellants. This single short paragraph
of M. Bagley' s statenent “did not inflame [the jury' s] passions nore than did
the facts of the crime . . . . In light of the jury's unavoidable famliarity
with the facts,” we cannot conclude that M. Bagley's brief statement deprived
Appel I ants of Due Process. Payne, 501 U S. at 832, 111 S.C. at 2612 (O Connor
J., concurring).
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Appel l ants argue that religious references in the victim
i npact testinony violated their First Amendnent, Ei ghth Anmendnent
and Due Process rights and contravene provisions of the FDPA
prohi biting the introduction of unduly prejudicial testinony. 18
US C 88 3593(c) and 3595(c)(2)(A). Four types of religious
references appear in the testinony: (1) descriptions of the
religious beliefs and activities of Todd and Staci e Bagl ey; (2) the
bereaved parents’ statenents that they relied on their own
religious beliefs to find confort from the pain caused by the
murders; (3) a religious plea by Stacie’s nother directed at
Appellants; and (4) religious remarks by Thelma Bernard,
appel l ant’ s not her, when pleading for her son's life.

Wth regard to the first category of religious
statenents, we find no error in the introduction of testinony
regarding the victinms’ religious activities. Payne holds that a
court nust consider the victins of an offense as it finds them not
inthe light nost favorable to the defendant. |ndeed, concurring
i n Payne, Justice Souter described the “serious practical problens”
caused by the Booth standard with a hypothetical illustration of a
mnister killed by a stranger while running an errand to his
church. Payne, 501 U S. at 840-42, 111 S.C. at 2616-17 (Souter,
J., concurring). Justice Souter explained:

The jury will not be kept [at the guilt phase] from
know ng that the victimwas a mnister, with a wife and

20



child, on an errand to his church . . . because the usual
standards of trial relevance afford factfinders enough
i nformati on about surrounding circunstances to |let them
make sense of the narrowy material facts of the crine
itsel f. No one clains that jurors in a capital case
shoul d be deprived of such commobn cont ext ual evi dence.

Id. Inthis case, testinony regarding the religious activities of
the Bagleys is “commobn contextual evidence.” The Bagl eys were
youth mnisters who were attending a revival neeting at their
former church on the day that they were nurdered. These contextual
facts are not inadm ssible sinply because they concern religion.
In addition to being rel evant contextual evidence, the
fact that Todd and Stacie Bagley were “deeply religious and
harm ess individual[s] who exhibited [their] care for [their]
community by religious proselytization . . . was relevant to the
comunity’s loss at [their] demse.” Gathers, 490 U. S. at 821, 109
S.Ct. at 2216 (O Connor, J., dissenting).! Because religion played
a vital role in Todd and Stacie Bagleys’ lives, it would be

i npossible to describe their “uniqueness as individual human

bei ngs” without reference to their faith. See Pickren v. State,

500 S. E. 2d 566, 568-69 (Ga. 1998) (finding description of victims

“faith and church activities an essential part of a ‘glinpse into

10 In Gathers, the Court had hel d i nadm ssi bl e a prosecutorial argunment

cont ai ni ng nunerous references to the religious beliefs and activities of the
victim Gathers, 490 U S. at 810-11, 109 S. C. at 2210-11. By overruling
Gathers, the Court has accepted Justice O Connor’'s view that evidence relating
to the victims religious activities is relevant to the sentencing deci sion.
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his life.””) (citations omtted). W find no error in admtting
statenents regarding the religious beliefs and activities of the
victins.

The second category of religious statenents includes the
parents’ reliance ontheir religious belief for confort and rel ates
to the harm caused by the Appellants’ crine, Stacie Bagley’'s
father, for exanple, explained that the only thing that nade his
daughter’s tragi c death bearable was his belief that he woul d see
her again sonmeday in heaven. Such statenents are relevant to the
i npact of the Appellants’ crinmes on the victins’ famlies. Thus,
the statenents are adm ssi bl e under Payne.

We are troubled, however, that Stacie Bagley’ s nother
Donna McO ure, addressed Bernard and Vi alva personally during the
course of her victiminpact statenent, warned themthat heaven and
hell are real, and called on them to put their faith in Jesus
Christ for the forgiveness of their sins. Since these adnonitions
nei ther describe Todd and Stacie nor relate to the harminflicted
on Ms. McClure by appellants’ crine, they were irrel evant and m ght
have been excl uded upon tinely objection. Neverthel ess, Appellants
have failed to denonstrate that the adm ssion of this testinony
affected their substantial rights for purposes of the third prong
of the plainerror test. Unlike cases finding religious statenents

i nadm ssi bl e, neither McC ure nor any of the witnesses in this case
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nor, nost inportant, the prosecutor urged the jurors to use a

religious standard in reaching their verdict. See, e.d., Sandoval

v. Calderon, 241 F.3d 765, 776 (9th Cr. 2001) (stating that

prosecutorial invocation of a “higher law or extra-judicial
authority” in argunent to jury violates the Eighth Anendnent). In
this case, the witness urged Appellants to put their faith in God.
Preci sely because such statenents are not relevant to the jury’s
sent enci ng deci sion, we do not believe they could have inflanmed or
prejudi ced the jury against appellants, they were not designed to
do so, and in sum such statenents do not constitute plain error.

Vi alva al so conplains that his right to a fair trial was
vi ol at ed when Bernard’s nother, in mtigating testinony, urged the
jurors to use a religious standard in their deliberations. Thisis
the fourth type of religious reference conplained of by Vialva
Bernard s nother, testifying on Bernard’ s behalf in the puni shnment
phase, urged the jury to reject the death penalty because “Jesus
wouldn’t do lethal injection.” As noted earlier, Bernard s
mtigating evidence of his religious conversion was adm ssible.
These statenents generated no specific prejudice to Vialva,
however, as Bernard’'s nother urged the jury to reject the death
penal ty. Furthernore, the court’s instructions to the jury
sufficiently addressed the risk of prejudice. The jurors also

signed a certification, as required by the FDPA, that religion
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pl ayed no part in their sentencing decision. The statenents of
Bernard’ s nother did not deny Vialva a fair trial.

2. Characterization of the defendants and their crine

Appel  ants al so argue that portions of the victiminpact
testinony inperm ssibly characterized the Appellants and their
crime. |In Booth, the Suprene Court held i nadm ssi bl e victi minpact
testinony which “set[s] forth the famly nenbers’ opinions and
characterizations of the crimes and defendant[s].” 482 U S. at
508-09, 107 S.Ct. at 2535-36. The Court reasoned that “the fornmal
presentation of [fam |y nenbers’ opinions and characterization of
the crine] can serve no other purpose than to inflane the jury and
divert it from deciding the case on rel evant evidence concerning
the crine and the defendant.” 1d. This portion of the holding in

Boot h was not overrul ed by the Suprene Court in Payne. See Payne,

501 U.S. at 830 n.2, 111 S .. at 2611.
In her witten statenent to the jury, Stacie Bagley’'s

nmot her directed the following statenent to the Appellants: “I’'m
sorry for you, for your heart to be so hard, you couldn’t even see
the innocence of the two you ve killed.” Stacie Bagley's father
testified:

| truly believe that on June 21st, 1999, our children

were tragically and reckl essly stolen fromus. There was

no profit to be gained, no angry exchange, it was just a
usel ess act of violence and a total disregard of life.
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Stacie and Todd saw a chance to witness to two young
peopl e placing thenselves in harms way.

These statenents characterize the Appellants, and offer opinions
about the nature of their crine. We are bound by Booth to find
such evidence inadm ssible. Furthernore, the error in admtting
such testinony was plain. However, Appellants have not
denonstrated that the error affected their substantial rights.
These brief statenents did not alone unduly prejudice the jury.
Cf. Payne, 501 U.S. at 832, 111 S.C. at 2612 (“[S]urely this brief
statenent did not inflane [the jury’ s] passions nore than did the
facts of the crinme . . . .7) (OCONNOR, J., concurring).
Furthernore, any prejudice that did result fromthe statenents was
mtigated by the district court’s instructions to the jurors not to
be swayed by passion, prejudice or synpathy. W reiterate that we

presunme that the jury followed its instructions. U.S. v. Tonbin,

46 F.3d 1369, 1391 (5th Gr. 1995). Taken in context, this
i nadm ssi bl e portion of the victiminpact testinony was short and
mld conpared to the horror of the crimes and the pathos of the
adm ssi bl e i npact on the parents.
E. Challenges to the Aggravating Factors
Appel l ants next challenge several of the aggravating
factors submtted tothe jury: (1) that “the defendant[s] commtted

the offense in an especially heinous, cruel or depraved manner in

25



that it involved torture or serious physical abuse of the victim?”
set forthin 18 U.S.C. 8§ 3592(c)(6); (2) that Bernard “is likely to
commt crimnal acts of violence in the future which would be a
continuing and serious threat to the |ives and safety of others,”
a non-statutory aggravating factor; and (3) that “the defendant]s]
commtted the offense as consideration for the receipt, or in the
expectation of the receipt, of anything of pecuniary value,” set
forth in 18 US C 8§ 3592(c)(7). We address each of the
aggravating factors in turn, noting at the outset that the jury
found addi ti onal aggravating factors as to each defendant, and t hat
these factors were all found unani nously.

1. “Especially heinous, cruel or depraved” crinme

Bernard first argues, solely to preserve the issue for
further review, that the statutory “especially heinous, cruel or
depraved” aggravating factor was too broadly defined in the jury
instructions. He concedes that the instructions submtted to the
jury on this aggravating factor are virtually identical to the
conpr ehensive instructions approved by this court in other cases.
See Hall, 152 F.3d at 414. Bernard’ s overbreadth argunent is
wi thout nmerit.

Bernard also contends that the evidence is legally
insufficient to support the jury's finding regarding the

“especially heinous, cruel or depraved” aggravating factor. As
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wth any crimnal verdict, we review jury findings of aggravating
factors by asking whether, after viewng the evidence in a light
nmost favorable to the governnent, any rational trier of fact could
have found the existence of the aggravating circunstance beyond a

reasonabl e doubt . See Jackson v. Virginia, 443 U S. 307, 319

(1979); United States v. Tipton, 90 F.3d 861, 896 (4th Cr. 1996)

(appl yi ng Jackson “rational trier of fact” standard to chal |l enges
to jury findings regarding aggravating circunstances); United

States v. McCullah, 76 F.3d 1087, 1107 (10th G r. 1996) (sane).

Bernard contends that his participation in the crinme was
not as a matter of |aw “especially heinous, cruel or depraved”’
because he “was neither present nor responsible for nost of the
acts and events which the Governnent and its witnesses urged as a

basis for an affirmative finding of this factor.” Bernard’s Brief

at 50 (enphasis added). It is true that Bernard was not present or
responsible for every act of cruelty in this crimnal episode.
However, the record provides anple basis for a rational juror to
conclude that Bernard engaged in actions that were “especially
hei nous, cruel or depraved” as defined by the district court.
Knowi ng what was to be done with them Bernard bought two cans of
lighter fluid from a convenience store, and he voluntarily
acconpani ed t he gang as they drove the Bagl eys to the nurder scene.

Bernard poured lighter fluid all over the Bagleys’ car while they
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were alive, locked in the trunk. He set the car ablaze wth Stacie
Bagl ey unconscious, but still alive, in the trunk. Vi ewi ng the
evidence in the |ight nost favorable to the governnent, a rational
trier of fact could find the existence of this aggravating factor
beyond a reasonabl e doubt.

2. “Future Dangerousness”

Bernard also argues that the evidence is legally
insufficient to support the jury’'s finding that he is likely to
commt crimnal acts of violence in the future that would be a
threat to the lives and safety of others. Relying in part on

Simons v. South Carolina, 512 U S. 154, 114 S. . 2187 (1994),

Bernard contends that the fact of mandatory | ong-termincarceration
al one wei ghs heavily against a finding of ‘dangerousness’ in the
absence of sone evidence that the defendant will continue to be
violent even in prison. Further, given the limted nature and
extent of his personal role in the nmurder of the Bagleys and his
| ack of any substantial prior crimnal history, Bernard disputes
that a rational jury could find hima future danger to society.
Under the above-quoted Iimted test for sufficiency of evidence on
appeal, we find no nerit in these argunents.

Simons does not hold that future dangerousness 1is
irrelevant to a jury’'s sentencing decision when the defendant w ||

be inprisoned indefinitely, but instead requires that this

28



aggravating factor be explained to the jury in the context of the
defendant’s ineligibility for parole. 512 U S at 169, 114 S. Ct.
2187. Simons was applied correctly here, since the jury was
informed that Bernard would be ineligible for parole. Moreover,
the Eighth Grcuit, sitting en banc, rejected a simlar S mons

argunent in United States v. Allen, 247 F.3d 741, 788 (8th Cr.

2001) (en banc) (“[Appellant] argues that the governnent asserted
only that he woul d be a danger to society but not that he woul d be
a danger in prison. Because the jury was informed of his
ineligibility for parole, we find no basis for drawing such a
distinction.”). In any event, the governnent offered proof not
only of Bernard's past record but also of his potential for
violence in prison. At the sentencing hearing, Dr. R chard Coons,
a forensic psychiatrist, testified concerning Bernard' s propensity
for violence in prison.® Based on Dr. Coons’s testinobny, the
horrific facts of Bernard s participationin the crinmes, and anple

evidence of Bernard' s gang nenbership and crimnal activities,

1 Specifically, Dr. Coons testified as foll ows:

A If [a person] is a gang nenber on the outside [of prison], they’l
be a nmenber of a gang inside

Q Al right. And being a nenber of a gang inside the prison, does
that lead itself or lend itself to even nore acts of viol ence?

A Yes. Gangs [] band together for two reasons, basically, protection
and control. The nenbers of the gang will be asked to participate
in crimnal acts and violent acts. | nmean, that’'s just the facts.

R V. 24 at 3162-63.
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including his participation in at l|least two dozen burglaries, a
rational juror could find that Bernard posed a serious threat of
future harmto others.

3. “Pecuniary Gain”

a.

A far nore difficult question is presented by both
appellants’ challenge to this aggravating factor. Appel I ant s
contend that the statutory “pecuni ary gain” aggravating factor, see
18 U S.C. 8 3592(c)(8), does not apply to this case and that the
evidence is legally insufficient to support the jury’s findings on
this factor.!?

The district court followed the | anguage of 83592(c) (8)
when it instructed the jury to determ ne whether each “defendant
commtted the offense as consideration for the receipt, or in the
expectation of the receipt, of anything of pecuniary value.” The
court further instructed the jury that “[t]he phrase ‘pecuniary
val ue’ neans anything of value belonging to Todd A Bagley or
Stacie L. Bagley in the formof noney, property or anything having
econom ¢ value.” The jury unaninously found the existence of this

factor as to Bernard and Vi al va.

12 Appel lants filed witten objections to the proposed charge in the

district court arguing that the “pecuniary gain” factor should not be submtted
to the jury. Appellants argued that “the plain nmeaning of this aggravator is
that the defendant nmust conmt the offense because he exchanged his act of
‘“murder’ for a promi se of sonething of ‘pecuniary value.’”
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Citing United States v. Chant hadara, 230 F.3d 1237, 1263
(10th Gr. 2000), Appellants argue that Congress intended to
reserve application of the “pecuniary gain” factor to “scenarios
where the expectation of pecuniary gainis fromthe actual killing
[i.e., a nurder-for-hire scenario] and not just the underlying
felony [i.e., a robbery].” Appellants argue that Congress did not
intend for the “pecuniary gain” factor to apply in every case in
whi ch the defendant acquires sonething of pecuniary value as a
result of his involvenent in a homcide. Instead, application of
the “pecuniary gain” factor is |limted to situations where “the
murder itself was commtted as consideration for, or in the

expectation of, anything of pecuniary value.” Chant hadara, 230

F.3d at 1263, 1264 (finding jury instruction erroneous where it
“failed to specify the ‘offense’ to which it referred was the
hom ci de, not the underlying robbery, and thereby failed to i npose
a necessary limtation.”).

We agree with Appellants, and the Tenth Grcuit, that the
application of the “pecuniary gain” aggravating factor is limted
to situations where “pecuniary gain” is expected “to follow as a

direct result of the [nurder].” Chant hadara, 230 F.3d at 1263

(citation omtted). Thus, this aggravating factor is only
appl i cabl e where the jury finds beyond a reasonabl e doubt that the

murder itself was commtted “as consideration for, or in the
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expectation of” pecuniary gain. See Wratzeck v. Stewart, 97 F. 3d

329, 334 (9th Gr. 1996) (discussing anal ogous “pecuniary gain”
factor under Arizona death penalty statute, and explaining that
“[t]he State needs to prove at sentencing that the killing was done
wth the expectation of pecuniary gain. Even if it is true that
under many circunstances a person who kills in the course of a
robbery is notivated to do so for pecuniary reasons, that is not
necessarily so.”).

In light of this limtation, the evidence is legally
insufficient to support application of the “pecuniary gain” factor
inthis case. Appellants were not hired to conmt the offense of
murder, and they did not conmt the offense “as consideration for”
pecuniary gain. Nor did Appellants commt the offense of nurder
“in expectation of pecuniary gain.” The governnent argues that the
murders in this case were a “necessary step in finishing the car-
jacking plan,” and were therefore commtted “in expectation of
pecuniary gain.” The notivation for the nurders, however, was
unrel ated to pecuniary gain. |Instead, Appellants sought to prevent
the Bagleys fromreporting their crines to the police. Since no
pecuniary gain was expected to flow directly from the hom cide
thi s aggravati ng factor shoul d not have been consi dered by the jury

in weighing whether to inpose the death penalty. The evidence is
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insufficient to support application of the “pecuniary gain” factor
on the basis of the facts presented by this case.
b.

W nust next consider the effect of the invalid
“pecuni ary gai n” aggravating factor on Appel |l ants’ deat h sent ences.
The FDPA provides that courts of appeals cannot vacate death
sentences on the basis of errors that are harmess beyond a
reasonabl e doubt. 18 U. S.C. 8§ 3595(c)(2). “Harml ess-error review
of a death sentence may be perfornmed in at least tw different
ways. An appellate court may choose to consi der whet her absent an
invalid factor, the jury woul d have reached the sane verdict, or it
may choose instead to consider whether the result would have been
the sane had the invalid factor been precisely defined.” Jones v.

United States, 527 U S at 402, 119 S.C. at 2109 (citations

omtted).® Applying the first of these nethods, we conclude that

the error is harnl ess beyond a reasonabl e doubt.

13 In United States v. Wbster, 162 F.3d 308, 324 (5th Gr. 1999),
decided a few nonths prior to the Suprene Court’s decision in Jones, this court
applied a slightly different test: “Qur duty when the jury finds an invalid
aggravating factor is to strike the factor and either reweigh the remaining
factors or apply harmess error review . . . |In conducting a harmess error
review [] we may inquire into whether, beyond a reasonabl e doubt, either (1) the
deat h sentence woul d have been inposed had the invalid aggravating factor been
properly defined in the jury instructions or (2) the death sentence woul d have
been i nposed absent the invalid aggravating factor.”

14 In Ring v. Arizona, US __ , 122 S.Ct. 2428 (2002), the Suprene
Court has held that a jury nust determine the existence of aggravating factors
that would increase a sentence frominprisonment to the death penalty. Ring
explicitly states, however, that the Court was not considering the state suprene
court’s authority to rewei gh the aggravating and mitigating circunstances after
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Elimnation of the invalid pecuniary gain factor from
consideration leaves two statutory aggravating factors as to
Bernard and three statutory aggravating factors as to Vialva. The
jury unani nously found the existence of the “especially heinous,
cruel or depraved” and “substantial planning and preneditation”
aggravating factors in their consideration of Bernard s sentence.
18 U.S.C. 8§ 3592(c)(6) and (9). In addition to these, the jury
unani nously found the existence of the “single crimnal episode”
aggravating factor in regard to Vialva s sentence. 18 US. C 8§
3592(c)(13). The jury also unaninously found three non-statutory
aggravating factors for both appellants: that they were likely to
commt future acts of violence; that they caused injury, harm and
loss to the famlies of the victins; and that they nurdered the
Bagl eys for the purpose of preventing the victins from providi ng
information to the police regarding the crine. |In the governnent’s
closing argunent to the jury in the sentenci ng phase, the pecuniary
gain aggravating factor received |less attention than any of the
ot her aggravating factors. During the sentencing phase testinony,
the governnment focused on the “especially heinous, cruel or
depraved” nature of Appellants’ crine and the harm done to the

victins’ famlies. Again, the pecuniary gain factor was not

it struck an aggravating factor. See R ng, 122 S. C. 2428, 2002 W. 1357257 at
*9 n. 4.



enphasi zed. The jury’s findings of at | east five other aggravating
factors regarding each appellant, and hardly any mtigating
factors, ™ conpel the conclusion that the erroneous subm ssion of
the pecuniary gain factor was harm ess beyond a reasonabl e doubt.
W are confident that the jury would have inposed the sane
sentences even if the pecuniary gain factor had not been submtted
for their consideration.

F. Chal | enges to the Mtigating Findings

Appel  ants next challenge the jury' s findings regarding
their ages as mtigating factors. At trial, it was undisputed that
Bernard was ei ghteen and Vialva was nineteen at the tine of the
mur der s. The jurors, instructed to determ ne “the existence of
each particular mtigating factor by a preponderance of the
evi dence,” unani nously found that Appellants failed to prove that

their age was a mtigating factor.® Based on Eddi ngs v. Ol ahoma'’

15 The jury found no nmitigating factors regardi ng Bernard. Ten of the

twelve jurors found Vialva' s abused childhood to be a nitigating factor.
However, the jury rejected all other nmitigating factors that were subnitted
regardi ng Vial va.

16 The Special Findings Formsubnitted to the jury stated:

V. PART FOUR - M TI GATI NG FACTORS

Instructions: For each of the following mtigating factors,
indicate the nunmber of jurors who find the existence of each
particular mtigating factor by a preponderance of the evidence; if
none of the jurors find by a preponderance of the evidence that a
particular nmitigating factor exists, wite the number “0" in the
bl ank provi ded:

iV.(Cj Chri st opher Vi al va was nineteen at the tine of the
of f ense.
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and rel ated cases, Appellants argue that their sentences violate
the Ei ghth Anmendnent because the jury arbitrarily and capriciously
refused to acknow edge the existence of a mtigating circunstance
that clearly existed.

This court has previously expressed doubt regarding its
authority to review jury findings relating to mtigating factors.
See Hall, 152 F. 3d at 413. Hall questions whether a jury' s failure
to find the existence of a mtigating factor is subject to
appel l ate review, since the FDPA does not require the jury to nake
speci al findings of the existence of, or degree of jury unanimty
upon, mtigating factors. Id. Assum ng, however, that we have
such authority, we find no constitutional error in the jury’'s
determ nation that Appellants’ relative youthful ness was not a
mtigating factor.

“Neither the FDPA nor Lockett and Eddings require a
capital jury to give mtigating effect or weight to any particul ar
evidence . . . There is only a constitutional violation if there

exi sts a reasonabl e likelihood that the jurors believed thensel ves

Nurmber of jurors who so find, if any

IV(C) Brandon Bernard was eighteen at the tinme of the
of f ense.
Nurmber of jurors who so find, if any
In response to both questions, the jurors wote “0" in the bl ank

o 455 U.S. 104, 102 S.Ct. 869 (1982).
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precl uded fromconsidering mtigating evidence.” United States v.
Paul, 217 F.3d 989, 999-1000 (8th Cir. 2000) (citing Boyde v.
California, 494 U S. 370, 386, 110 S.C. 1190 (1990)). In Paul,
the Eighth Grcuit found no constitutional error where six jury
menbers refused to find the defendant’s age a mtigating factor
al though it was undi sputed that the defendant was ei ghteen at the
time of his offense. 1d. (“The jury was certainly not precluded
fromconsidering Paul’s youthful age as a mtigating factor [and]
Paul has not cited authority for the proposition that a jury is
sonehowrequired to give mtigating effect to any factor, |et al one
this one.”).

Appel l ants contend that Paul is inapposite, because the
formof the verdict here msled the jurors by allowng themto find
— irrationally — that neither defendant was chronologically 18 or
19 at the time of the offense, and by then preventing them from
considering youthfulness as a mtigating factor. W do not read
the verdict formthis way, and in any event, appellants did not
object to the jury instructions or verdict form regarding this
mtigating factor. The jury instruction acconpanying the |ist of
mtigating factors clearly tells the jury to consi der whet her each
listed circunstance mtigates the defendant’s cul pability. Thus,
they were instructed to wite down the nunber of jurors, if any,

who found that the fact that Christopher Vialva was nineteen at the
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time of the offense was mtigating as to Vialva, and |ikew se for
Ber nar d. The governnment plainly explained the inpact of these
questions in its closing argunent.

The jurors necessarily decided that these appellants
ages were not mtigating, as they were entitled to do. Wile the
def endants’ tender years nmay lead a jury to exercise clenency, it
need not do so. The jury had anple evidentiary basis to believe
that these appellants’ acts clinmaxed a pattern of gang activities
and made them older, crimmnally, than their chronol ogi cal ages.
The jury did not have to bal ance yout hful ness, since they did not
regard it as mtigating, against the aggravating factors.

G Excl usion of Potentially Mtigating Evidence

Vialva contends that the district court inpermssibly
prevented himfromintroducing relevant mtigating testinony about
a childhood incident of racial discrimnation. Vialva s nother,
Lisa Brown, testified extensively regardi ng her personal background
and Vialva's childhood experiences. Ms. Brown described her
sheltered chil dhood, her troubled and often abusive rel ationships
wth men and her difficult pregnancy wth Vialva. She al so
di scussed Vialva's childhood illnesses, his attention deficit
di sorder and Vialva's difficult famlial relationships wth his
Mot her’ s partners. Ms. Brown also testified about Vialva's

struggle with his racial identity resulting from his having one
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bl ack and one white parent and various conflicts Vialva faced due
to his m xed racial background.
Vi al va now chal | enges the district court’s rulings inthe

foll ow ng exchange, which occurred after the testinony described

above:
Q s [Vialva] getting into fights?
A Yes.
And are those fights, you believe, the result of his
m xed racial background?
A Yes. There were kids that called him*“zebra”.

MR, FRAZIER |1'mgoing to object to that, Your Honor. This
w tness woul dn’t have --

THE COURT: It’s speculation. Sustain the objection.
R V.24 at 2949-50.
Vialva contends that the district court violated his
constitutional right to introduce relevant mtigating testinony by
excluding Ms. Brown’s testinony regarding this single incident of

chi |l dhood racial harassnment. Vialva relies on Skipper v. South

Carolina,!® and related authority, arguing that the district court
erred by precluding the sentencing jury “from considering, as a
mtigating factor, any aspect of the defendant’s character or
record . . . that the defendant proffers as a basis for a sentence

| ess than death.” Skipper, 476 U.S. at 3, 106 S.C. 1669. Vialva

18 476 U.S. 1, 106 S.Ct. 1669 (1986).
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al so asserts that the district court violated the FDPA by excl udi ng
Ms. Brown’ s testinony on the basis of specul ati on, because t he FDPA
provides that the rules of evidence cannot be used to exclude
relevant mtigating information. 18 U S. C. 8§ 3593(c).

The district court’s exclusion of Ms. Brown’s specul ative
statenents, even if error, is harnless beyond a reasonabl e doubt.
As expl ai ned above, the district court allowed Ms. Brown to testify
at | ength about the racial tensionin Vialva's life. Additionally,
the district court admtted expert testinony regarding the effect
of racial harassnment on Appellant.?® 1In closing argunent, Vialva's

counsel, relying on the evidence of racial harassnent, argued that

19 Dr. Mark Cunningham a forensic psychiatrist, testified as foll ows:

Q Doctor, another thing that occurred in “Chris’” life - or M.
Vialva's life was the fact that he was - considered hinsel f of m xed
race, and was confused about that in his chil dhood. Did you

identify that as a risk factor in this case?

A Yes, | did, that there was significant confusion, and at different
tinmes in his childhood, he identified hinmself as being white, and
then later mixed, and then later black, and the psychol ogical
records showed evi dence of a lot of turnoil and confusion about that
very essential who am| Kkind of question

Q How does that affect a person?

A Well, when it was acconpani ed by some bigotry that he experienced
early in childhood and by sone peer rejection, then that aggravated
the effects of it, that there was not a peer group that he easily
bl ended with, and that's a separate risk factor . . . In [Vialva's]
case, he experienced sone active peer rejection. When he’'s six
years old and the other kids are calling him nanes and throw ng
rocks at him. . . then it isn't just that he feels different
although that's part of it, but that he is actively being
di scrim nated agai nst. .

R V.24 at 3061-62.
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Vialva’s childhood racial experiences mtigated his nora
culpability for his crine. The jury was not, therefore, precluded
from considering racial discrimnation and harassnment as a
potential mtigating factor in Vialva s background. [In light of
substantial evidence in the record regarding Vialva' s racia
background, any arguable error in the exclusion of one instance of

chi | dhood harassnent was harni ess. See Hitchcock v. Duqgger, 481

UsS 393, 398-99, 107 S. . 1821, 1824 (1987) (exclusion of
relevant mtigating evidence i nval i dat es deat h sentence unl ess such
excl usi on was harm ess beyond a reasonabl e doubt).

H. Prosecutorial M sconduct

Vi al va next contends that he was deni ed Due Process and
a fair trial by repeated i nappropriate coments by the prosecutor
in his closing argunent to the jury. During his closing argunent
to the jury, the prosecutor stated:

But because the investigation was so thorough, it
did not | eave either be [sic] these Defendants or their

attorneys with anything to work wth. You heard the
evi dence. You heard the corroboration. You saw the
physi cal evidence and the scientific evidence. . . . It

left them with nothing, because the evidence is so
overwhel mngly and so positive and so true as to the
guilt of both of these Defendants for the crines they’ ve
been charged wth.

So, what were they |left to do? Defense Counsel were
left with the opportunity - with - with nothing, so they
had to try to create a doubt where one did not exist.
And [defense counsel] spent, for the last hour to hour
and a half, trying to convince you any way they can, any
possibility, no matter howrenote or extrene it woul d be,
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to try to get soneone on this jury to follow down a

rabbit trail and take a red herring and sonehow say, “Oh,

| " ve got a doubt.” Not based on facts, but based purely

on conj ecture and specul ation. Ladies and gentlenen, if

t hese guys had anot her hour, they'd be trying to convince

you it’s mdni ght outside right now.
The prosecutor continued to argue that defense counsel nmade up an
“outrageous theory” out of desperationin an attenpt to m slead the
jurors. Vialva contends that the prosecutor’s statenents anount to
an inproper personal attack on defense counsel, denying Vialva a
fair trial. Because Vialva' s counsel failed to preserve error
regardi ng nost of the prosecutor’s statenents, he bears the burden

of denonstrating that, all told, the prosecutor’s statenents

constitute plain error. United States v. Gallardo-Trapero, 185

F.3d 307, 321 (5th Cr. 1999).
| nproper prosecutorial comments constitute reversible
error only where “the defendant’s right to a fair trial 1is

substantially affected.” United States v. Andrews, 22 F.3d 1328,

1341 (5th Cir. 1994) (citation omtted). “Acrimnal convictionis
not to be lightly overturned on the basis of a prosecutor’s
coment s standi ng al one. The determ native question is whether the
prosecutor’s remarks cast serious doubt on the correctness of the

jury’s verdict.” United States v. lredia, 866 F.2d 114, 117 (5th

Cr. 1989). The factors relevant to this inquiry are: “(1) the
magni tude of the prejudicial effect of the statenents; (2) the

efficacy of any cautionary instructions; and (3) the strength of
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the evidence of the defendant’s guilt.” Andrews, 22 F.3d at 1341
(citation omtted).

Vialva has failed to denonstrate error, much |less plain
error. The prosecutor’s argunents, properly understood, attacked
the strength of the defense on the nerits, not the integrity of
def ense counsel. Moreover, the prosecutor had sone |atitude
because t he defense counsel accused the governnment of “paying for”
sone of its wtnesses. Finally, the court instructed the jury
tw ce not to consider the statenents, argunents or questions by the
attorneys as evidence. G ven the strength of the prosecution’s

case against Vialva, these remarks coul d not have denied hima fair

trial.
.  Cunul ative Error
Vi al va contends that he was denied a fair trial by the
cunul ative inpact of errors in the punishnment phase. Vialva' s

argunent is based primarily on the district court’s failure to
properly instruct the jury on the pecuniary gain aggravating
factor. As explained above, the error in applying the pecuniary
gain factor is harnl ess beyond a reasonabl e doubt, and Vi al va was
not denied a fair trial. Vialva s cunulative inpact argunent is
W thout nerit.

J. Sufficiency of the Indictnent
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In supplenental briefing before this court, Bernard
alleges that his sentence is unconstitutional because the grand
jury did not find, nor did the indictnent allege, the existence of
mental state and statutory aggravating factors required by the FDPA
for inposition of the death penalty. Bernard did not object at
trial on this ground, and concedes that reviewis for plain error.
The all eged error inthe indictnent is plain, according to Bernard,

because Ring v. Arizona, Uus , 122 S.C. 2428, 2002 W

1357257 (2002) extended Apprendi v. New Jersey?® to aggravating

factors in capital cases. R ng did not hold that indictnents in
capital cases nust allege aggravating and nental state factors.
See Ring, 2002 WL 1357257 at *9 n.4 (“Ring does not contend that
hi s i ndi ctment was constitutionally defective.”). Even if Apprendi
were applicable to this case, the alleged error in the indictnent

does not anobunt to plain error. See United State v. Cotton,

Uus _ , 122 S.C. 1781, 1786-87 (2002) (expl aining that Apprendi
error in an indictnent failing to allege a drug quantity was not
plain error because the evidence of the drug quantity was
“overwhel m ng”).

CONCLUSI ON

20 530 U.S. 466, 120 S.Ct. 2348 (2000).

44



For the foregoing reasons, we find no reversible error in
the convictions or capital sentences. Accordingly, we AFFIRMthe

judgnents of the district court.
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