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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-50505

RYAN DI CKERSON, A M nor, by and through his Parents,
Dani el Di ckerson and Suzanne Di ckerson, and as Next
Friends; DAN EL DI CKERSON, as Next Friend of their
M nor Son, Ryan Di ckerson; SUZANNE DI CKERSON, as Next
Friend of their Mnor Son, Ryan Dickerson; DAN EL
DI CKERSON, | ndividually; SUZANNE DI CKERSON, | ndividually,

Pl ai ntiffs-Appellees,

VERSUS

UNI TED STATES OF AMERI CA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

January 16, 2002
Before JONES, SM TH, and DeM3SS, Circuit Judges.

DeMOSS, Circuit Judge:

Plaintiffs sued the United States under the Federal Tort
Clains Act (“FTCA") for damages to Ryan Dickerson incurred during
his childbirth. The governnent acknow edged liability and the sol e

issue at trial was damages. The United States Governnent now



appeal s a judgnment against it for danages of $44,717,681 on the
grounds that the danmages are limted by the plaintiffs’ prior
adm nistrative claims of $20 mllion. In the alternative, the
governnent argues that the award shoul d be reduced, in accordance
with the “maximum recovery” rule, to $28.45 nillion. The
governnent additionally asserts that the guardian ad litem fees
shoul d be taxed, in part, as attorney’s fees rather than the whole

anount being taxed to the governnent.

BACKGROUND

On March 19, 1998, a pregnant Suzanne Di ckerson was di agnosed
wth a condition called pregnancy-induced hypertension (“PlIH).
This condition can inpair the placenta’s ability to extract and
exchange oxygen which in turn inpairs the oxygen supply of the
unborn child.?! This causes the unborn child not only to receive
insufficient oxygen, but also results in a build-up of carbon
di oxi de, which causes the blood's pHto decrease and results in a
condition known as acidosis which can result in severe organ
damage. Damage to the unborn child can be avoided by a tinely
caesarean section; however, no such operation was perforned on
Suzanne Dickerson. On March 20, 1998, Suzanne Dickerson was

admtted to Sheppard Air Force Base Hospital for the delivery of

. The placenta is the organ of respiration for the unborn
chi |l d.



her child. After approxi mately 15 hours of | abor, the obstetrician
attenpted to perform an operative vaginal delivery of her baby,
Ryan. After unsuccessfully trying to deliver Ryan with forceps and
a vacuum extractor, the obstetrician resorted once again to using
forceps and Ryan was delivered at about 11:00 p.m on March 20,
1998. Unfortunately, the conditions surrounding Ryan’s birth,
including the failure to performa caesarean section, caused Ryan
to suffer catastrophic brain damage, destroying 65% 70% of his
brain tissue.

Ryan denonstrated profound injuries at birth and had an
extrenely low pH I evel of 6.75 for his blood.? For the first ten
days of his life, Ryan was in a cona. Ryan continued to
denonstrate signs of severe danmage throughout his tinme at the
hospital until his release to his parents on April 10, 1998.

In May of 1998, Ryan’'s father filed a “Request For CHAMPUS
Benefits” and, in that form Dr. Charles Morton, Chief of
Devel opnental Pediatrics at WIford Hall Medical Center in San
Antonio, indicated that Ryan was at a high risk for spastic
quadri pl egi a cerebral pal sy and severe devel opnental disorders. On
June 1, 1998, Dr. Eltman, a neurol ogi st who had been treati ng Ryan,
wote a letter in support of the Dickersons’ request to the Ar

Force that Ryan’s father be assigned to an installation that coul d

2 A normal human’s bl ood has a pHof 7.35-7.45 though it is
not uncommon for a newborn baby to have a pHof 7.2. Lower nunbers
indicate that the blood is nore acidic than nornal
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support Ryan’s needs. In that letter, Dr. Eltnman gave a prognosis
that Ryan woul d suffer fromnental retardation, cerebral palsy and
visual inpairnent as well as a high likelihood of seizures as a
result of his neurological injury.

On June 24, 1998, the D ckersons prepared admnistrative
clains wwth the Departnent of the Air Force pursuant to 28 U S. C
8§ 2675 seeking $20 mllion in damages. Specifically, they sought
$15 mllion on behalf of Ryan and $5 million total on behalf of
Ryan’ s parents in their individual capacities. |In January of 1999,
after they deened their admnistrative clains denied, the
Di ckersons filed a FTCA action. The governnment did not contest
liability, and the only issue at trial was danages.

In their original conplaint, the D ckersons sought damages of
$20 mllion, consistent with their admnistrative clains. I'n
Decenber of 1999, the Dickersons filed their first anended
conplaint asking for $55 million ($25 mllion for Ryan and $30
mllion for thenselves). The D ckersons acconpanied their notion
for | eave to anend with a declaration stating that, when they fil ed
their admnistrative clainms, they did not have a conplete set of
medi cal records or know the severity of Ryan’s injuries. The
district court granted their notion to file an anended conpl ai nt on
Decenber 9, 1999. The governnent filed a tinely anmended answer to

t he anmended conpl aint preserving the defense that the D ckersons



were not entitled to damages i n excess of the $20 million requested
in their adm nistrative conpl aint.

The district court found danages for the plaintiffs in the
total anount of $44,717,681. The government now appeal s, claimng
it was error to allow the danages in excess of the admnistrative

cl ai ms.

DI SCUSSI ON

The Administrative Dannges Cap in FTCA Cases

The standard of review for factual determinations in a FTCA
case s whether the district court’s findings are clearly
erroneous. Fed.R Cv.P. 52(a); Lowv. United States, 795 F. 2d 466,
470 (5th Cir. 1986); Ferrero v. United States, 603 F.2d 510, 512
(5th Gr. 1979) (“In FTCA cases the clearly erroneous standard
governs our revi ewof factual determ nations, including danmages.”).
A trial court’s findings are clearly erroneous when, after
reviewing the entire evidence, the Court is |left with the definite
and firmconviction that a m stake has been commtted. Ferrero,
603 F.2d at 512.

The governnent asserts that the D ckersons’ clainms should have
been Iimted by 28 U S.C. § 2675(b), which states:

Action under this section shall not be instituted
for any sum in excess of the anpbunt of the claim
presented to the federal agency, except where the
i ncreased anount is based upon newly discovered

evi dence not reasonably discoverable at the tine of
presenting the claimto the federal agency, or upon
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al l egation and proof of intervening facts, rel ating
to the anount of the claim

Under the above section, claimants under the FTCA cannot cl ai mnore
than asked for in their admnistrative clainms unless it 1is
justified by newy discovered evidence. The governnent contends
that the D ckersons failed to neet the standard for newy
di scovered evidence set out in Lowv. United States, 795 F.2d 466
(5th Gr. 1986).

At the outset, the D ckersons claimthat the governnent’ s case
shoul d be di sm ssed because it failed to raise the admnistrative
cap as an affirmative defense and al so because it did not specify
the amount of the admnistrative cap. Both of these contentions
are without nerit. It is clear fromthe record and the district
court’s findings of fact that the governnent at |east included the
affirmative defense of limting the danages in its answer to the
conplaint. The cases cited by the Dickersons involved situations
where the governnent did not include the affirmative defense in
their pleadings. Pleadingthe adm nistrative cap defense, however,
is enough to preserve the defense for appeal. Ingrahamv. United
States, 808 F.2d 1075, 1079 (5th Cr. 1987) (stating, in a FTCA
case, that the affirmative defense of damage |imtation by statute
must be pleaded tinely).

Further, the D ckersons’ contention that the governnent should
| ose because it failed to include the anount of the adm nistrative

clains is not supported. The district court’s findings of fact



i ncluded a statenent that “[t] he Def endant tinmely answered, raising
the defense that the Plaintiffs are limted to the danages al | eged
in their admnistrative clainms (Standard Form 95s) and origina
conplaint. . . .” Also, the reference to the original conplaint’s
damage request could act as giving the trial court notice of the
anmount.® Furthernore, in order for jurisdiction to exist in this
case, an admnistrative claimhad to be filed pursuant to 28 U. S. C
8§ 2675. The district court recognized this filing as an undi sput ed
fact and therefore could exam ne the claimto determ ne the reach
of its jurisdiction. Cf. Frantz v. United States, 29 F.3d 222
224-25 (5th Gr. 1994) (holding that, because an adm nistrative
claimwas a jurisdictional prerequisite to suit under the FTCA, the
clains nade in the admnistrative claim put the governnent on
notice of the possibility of such clainms being made in the actual
suit); Bush v. United States, 703 F.2d 491, 494 n.1 (1ith Cr.
1983) (finding that, because an admnistrative claim was a
prerequisite to jurisdiction, the district court was obliged to
exam ne the claim. If nothing else, the anmount, and the other
information provided in the claim was recognized by virtue of the
fact that the adm nistrative clains were taken on judicial notice.
Now turning to the question of whether the anmount in the claim

limts the Dickersons’ recovery, in Low, this Court held that the

3 The adm nistrative clainse anount is also stated in the
governnent’s proposed findings of fact.
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question of whether damages could be increased under 8§ 2675(Db)
presented a twofold issue. Low, 795 F.2d at 470. First, did the
district court err in finding that the post-claimevidence as to
the extent of the injuries, the prospects of recovery, the extent
of recovery, and of the life expectancy could not have been
di scovered at the tine the plaintiff filed its admnistrative
clain? |d. Second, do these facts represent newly discovered
evidence or intervening facts for the purposes of 8§ 2675(b)? Id.
The second prong of the anal ysis has several requirenents. “First,
the evidence nust support the increase in the prayer over the
admnistrative claim” 1d. “Next, the allegedly newy discovered
evi dence or intervening facts nust not have been reasonably capabl e
of detection at the tinme the adm nistrative claimwas filed.”* Id.
Therefore, it seens there is first a subjective test as to whet her
the specific injuries were known at the tinme the admnistrative
conpl aint was made. Then there is an objective test as to whet her
the plaintiff could have made out its worst-case scenari o based on
the basic severity of the injuries that were known. Reilly v.
United States, 863 F.2d 149, 172-73 (1st G r. 1988).

Inits findings of fact and conclusions of law, the district

court articulates that it permtted the plaintiffs to exceed their

4 Though this |anguage seens confusingly simlar to the
first prong, the court in Reilly v. United States, 863 F.2d 149,
172-73 (1st Cir. 1988), has interpreted this to nean that the two
prongs establish a subjective and an objective test.
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adm nistrative clains because at the tine that claimwas filed,
“the full extent and ram fications of the mnor’s brain danage were
not known. . . . Plaintiffs had not been able to obtain a conplete
set of the nedical records describing the mnor’s birth at the tine
the admnistrative claim was filed.” This finding really only
speaks to the first prong, however, and does not shed any |ight on
the question of whether the plaintiffs knew the basic severity of
their son’s injuries and if they could have nade out a worst-case
scenario fromthis know edge.

Though it seens that the district court was not clearly
erroneous inits finding that the D ckersons did not have know edge
as to the specific injuries, it is clear that they could have
reasonably obtai ned this information based on the basic severity of
Ryan’s injuries, and so the second prong is not net. Many factors
wor k agai nst the Dickersons and in favor of the governnment on this
poi nt . One of the elenents of the second prong is that “the
evi dence nust support the increase in the prayer over the
admnistrative claim” Low, 795 F.2d at 470. A conparison of the
conpl aints conpared to the admnistrative clai ns does not support
the increase in the present case.

The Dickersons’ adm nistrative clains were for $20 mlli on.
In their first conplaint, the D ckersons requested damages in this
sane anount to conpensate for Ryan’s irreversi ble brain damage and

t he neurol ogi c sequl ae of such brain damage. This was consi stent



wWth their admnistrative clains which stated Ryan’s injuries as
bei ng severe, permanent and irreversible neurol ogic sequel ae and
permanent irreversible brain damage. The Dickersons then filed a
motion for leave to file an anended conplaint stating that they
were entitled to ask for an amount over the adm nistrative clains
because they now knew that Ryan’s injuries woul d make hi mseverely
mental ly retarded and cause himto suffer severe cerebral pal sy and
cortical blindness. The Di ckersons were granted |eave, but, in
their anmended conplaint, the injuries and elenents of damages
sections were virtually the same as in the first conplaint that was
consistent wwth the adm nistrative clains. The only difference was
that the Di ckersons were now asking for a total of $55 mllion
Yet nothing cited in their |leave to anmend or in their anended
conplaint justifies a $35 mllion increase over the anmount asked
for in the admnistrative clains that is for the sane injuries.
The second prong al so contains an el enent that the “all egedly
new y di scovered evidence or intervening facts nust not have been
reasonably capable of detection at the tinme the admnistrative
claim was filed.” | d. This elenment proves fatal to the
Di ckersons’ attenpt to increase their clains over their
admnistrative clains based on a conbination of facts in the
record. First, based on the anmobunt asked for in the adm nistrative

clainms ($20 million), it woul d appear that the D ckersons nmust have
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had sone inkling of the severity of Ryan’s injury.®> Second, on the
adm nistrative clains nade by the D ckersons, they indicated that
they were seeking relief due to Ryan’s severe, permanent and
irreversi bl e neurol ogi ¢ sequel ae and permanent irreversible brain
damage. See, e.g. Lebron v. United States, = F.3d ___ (5th Cr.
2002) (stating, in a factually simlar case, that the worst-case
scenario could have been nmade based on the severity known and
described in the admnistrative clains). Also, on June 1, 1998,
Dr. Eltman wote a letter in support of the D ckersons’ request to
the Air Force that Ryan’s father be assigned to an installation
t hat coul d support Ryan’s needs stating that Ryan woul d suffer from
mental retardation, cerebral pal sy and visual inpairnment as well as
a high likelihood of seizures as a result of his neurol ogical
injury.

The Di ckersons indicate that they never saw this letter, but
it isclear fromthe record that they nmaintai ned conti nuous cont act
with Dr. Eltman fromthe tinme of Ryan’s birth and throughout the
trial. It certainly was possible for themto ask Dr. Eltman to
give them his prognosis of Ryan so that they could nmake out the
“worst-case scenario” for their admnistrative clains. The

Di ckersons defend that when dealing with these type of injuries to

5 Though this fact by itself is not and should not be
determ native, conbined with the other facts in the record it
di splays that the D ckersons knew the basic severity of Ryan’s
i njury and shoul d have t hus made out their worst-case scenari o when
filing the adm ni strative cl ains.
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an infant, it is inpossible to give a reasonabl e prediction of the
severity of the injuries sustained.® This argunent fails, however,
because it relies on the very reasoning that 8 2675(b) is intended
to avoid. In Low, this Court enunciated the policy behind the
adm ni strative cap, stating:

[I]f the exact nature, extent and duration of each

recogni zed disability nust be known before

8§ 2675(b) will be given effect, that section wll

be rendered useless; and the governnent will be

unable to evaluate any claim nade against it

W thout the threat that, if it does not settle, its

liability may increase substantially.
Low, 795 F.2d at 471; see also Lebron, = F.3d ___ (noting that
the provision encourages settlenents). It is apparent from the
record that the D ckersons were at all tinmes since his birth aware
of the basic severity of their son’s injuries. There is no reason
why they could not have taken this into account when meking their

adm nistrative claimso as to envision their “worst-case scenario.”

As the Dickersons have failed to neet the second, objective prong

6 The Dickersons also contend that there were delays in
getting the nedical record that prevented them from know ng the
extent of Ryan’s injuries. The timng of when Ryan’s nedical
records were requested or received is unclear. It appears that a
formal witten request for nedical records concerni ng Ryan was not
made by the Dickersons’ attorney until June 24, 1998 (the sane day
the adm nistrative clains were filed). The receipt of such records
is irrelevant, however, in |light of the above facts supporting a
finding that the D ckersons could have objectively made out their
“worst-case scenario” intheir initial admnistrative clains. Even
if the Dickersons did not request the nedical records until filing
the clainms, they still could have anended their admnistrative
clains after filing at any tine before bringing suit pursuant to 28
CFR 8§ 14.2(c) (1998).
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of Low, they are precluded fromenhancing their clains for damages

beyond t he anmobunt asked for in their adm nistrative clains.

The Guardian Ad Litem Fees as Costs

The governnment contends that it was error for the district
court to assess all of the guardian ad litenms fees as costs to the
gover nnment because the guardian ad litemwas acting as an attorney
when he rendered sone services. The district court has broad
discretion in determning the appropriateness of an award of
attorneys’ fees and costs. G bbs v. G bbs, 210 F. 3d 491, 500 (5th
Cir. 2000). Therefore, the court should review a district court’s
award or deni al thereof for an abuse of discretion. 1d.; duPont v.
Sout hern Nat’| Bank of Houston, Tex., 771 F.2d 874, 882 (5th Cr
1985) . Under G bbs, the only part of a guardian ad litens
expenses that are taxable as costs are those expenses related to
his role as the guardian ad litem G bbs, 210 F.3d at 507.
“[Where the sane person acts in the capacities as both a mnor’s
guardian ad litemand as his attorney ad litem only the person’s
expenses in the fornmer role are taxabl e as costs under Fed. R G v. P.
54(d).” 1d. at 506.

The major issue, therefore, is whether the guardian ad |litem
went beyond his court appointed role and acted as an attorney. The
governnent cites to the record on appeal nunerous tinmes in support

of this contention. However, even if the guardian did participate
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in the case, this could be to adequately protect the mnor’s
interests as is consistent with his role as guardian ad litem
Under G bbs, the activities that can be attributed to being the
attorney ad litem should not be taxed as costs so it becones
necessary to determ ne what activities should be attributed to what
role. |t does not appear that this point was adequately devel oped
at the trial court and therefore, on remand an evidentiary hearing
should be held to determne what, iif any, activities were
attributable to the guardian ad litem acting as an attorney ad

litem Lebron, __ F.3d at

The Awar di ng of Post-Judgnent | nterest

The governnent never addressed this issue in its origina
appellate brief and only raises the issue in its response brief.
The governnment clains this is permssible because the issue is
jurisdictional in nature and, as such, can be raised at any tine.
The governnent contends that interest should only accrue fromthe
date of filing of the transcript of the judgnent with the Secretary
of the Treasury in accordance with 31 U S.C. 8§ 1304(b)(1)(A).

Though the governnment is raising this for the first tinme in
its response brief, they are correct in asserting that this is
permssible. “Interest is recoverable against the United States
only when specifically provided for by statute because only by

statute can the United States waive its sovereign imunity.”
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Transco Leasing Corp. v. United States, 992 F. 2d 552, 554 (5th Cr
1993) (quoting Remnga v. United States, 695 F.2d 1000, 1001-02
(6th Gr. 1982)). 1In a suit under the FTCA, recovery can only be
had to the extent that Congress has waived its sovereign immunity.
Lucas v. United States, 807 F.2d 414, 417 (5th Cr. 1986). Wi ver
of sovereign inmunity, therefore, is ajurisdictional prerequisite
to being sued. This court has stated that the governnent’s
sovereign immunity, being a jurisdictional prerequisite, my be
asserted at any stage of the proceedi ngs. Bank One, Tex., N A V.
Tayl or, 970 F.2d 16, 34 (5th Gr. 1992).

Under 28 U.S.C. 8§ 1961(b), interest shall be conpounded daily
to the date of paynent except as provided in 8 1304(b) of Title 31.
Section 1304(b) authorizes interest to accrue when the judgnent of
the district court isfiledwth the Secretary of the Treasury, and
it ceases to accrue on the day before the day the nmandate of
affirmance i s i ssued by a court of appeal. Section 1304 applies to
post -j udgnent interest in FTCA cases because §8 1304 lists 28 U. S. C
8 2414 as one of the statutes covered thereby and 8 2414 is the
statutory authority for paynent of judgnents against the United
St at es. Lucas, 807 F.2d at 423. Therefore, the governnment is
correct inits assertion that the interest should not accrue until

such tinme as the judgnent was fil ed.

CONCLUSI ON
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Having carefully reviewed the record of this case and the
parties’ respective briefing and for the reasons set forth above,
we conclude that the district court clearly erred in allow ng the
D ckersons to recover nore than the anount asked for in their
adm nistrative clains. The district court’s judgnent nust
therefore be vacated and the case remanded to the district court
for entry of a new judgnent which does not exceed the $20 mllion
asked for by the Dickersons in their adm nistrative clains under
the Federal Tort Clains Act. Upon remand, the district court shall
reapportion this sumin a nmanner so as to indicate the separate
anounts to be recovered by the nother and father individually, the
separate anmounts to be awarded to the nother and father in trust
for future nedical care for Ryan, and the separate anounts to be
awarded in trust for the benefit of Ryan. This judgnent should
i kewi se be revised to provide for the accrual of interest fromthe
date the final judgnent is filed wth the Secretary of the
Treasury. Finally, inregard to the i ssue of whether the fees and
expenses of the guardian ad litem are taxable as costs, we hold
that, under G bbs, only those activities that were perforned in the
attorney’s role as guardian ad litem can be taxed as costs. As
this i ssue was not developed in the district court, we remand it so
that the district court may hold an evidentiary hearing to
determ ne what portion, if any, nay be recovered as costs of court.

We therefore VACATE the district court’s judgnent and REMAND t he
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case so that the district court may enter a judgnent consistent
with this Court’s decision.

VACATED and REMANDED.
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