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PER CURI AM

In Apprendi v. New Jersey, 530 U. S. 466 (2000), the Suprene

Court held: “Qther than the fact of a prior conviction, any fact

that increases the penalty for a crinme beyond the prescri bed



statutory maxi mum nust be submtted to a jury, and proved beyond
a reasonable doubt.” [1d. at 490. |In the wake of Apprendi, this
court and all our sister circuits have unani nously agreed that
drug quantities triggering increased penalties under 21 U S. C

8§ 841 are facts that nust be submtted to a jury and charged in

an indictment under the Apprendi rule. See United States v.
Doggett, 230 F.3d 160, 164-65 (5th Cr. 2000). One issue on

whi ch post - Apprendi deci si ons have espoused differing views,
however, is the proper appellate treatnent of sentences based on
a district court’s finding of a drug quantity that was not
alleged in the indictnent. In particular, courts have di sagreed
as to (1) whether the error is “jurisdictional,” and (2) whether,
where such a sentence is challenged for the first tinme on appeal
and the appellate court is therefore applying a plain-error
standard, it is appropriate to consider the nature of the

evi dence supporting the uncharged drug quantity in determ ning
whet her to correct the sentence, or, as this court has held, to
consider only the difference between the defendant’s sentence and
the statutory maxi num applicable to 8 841 offenses involving an
unspecified drug quantity. It was primarily in light of these
two questions that we decided to rehear en banc two conpani on
cases invol ving Apprendi sentencing chall enges based on the

absence of drug quantity fromthe indictnent. |In United States

v. Longoria, 259 F.3d 363, vacated and reh’g en banc granted, 262

F.3d 455 (5th G r. 2001), and United States v. Gonzalez, 259 F.3d
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355, vacated and reh’g en banc granted, 262 F.3d 455 (5th Cr

2001), the panels determned that the inposition of sentences
exceedi ng the statutory maxi mnum for offenses involving
unspecified drug quantities was a “jurisdictional” error.
Longoria, 259 F.3d at 365; Gonzalez, 259 F.3d at 359-61, 360 n. 3.
Bot h panels further held, w thout considering the evidence of
drug quantity, that it was proper to remand for resentencing
within the applicable statutory maxi num notw t hstandi ng t he
defendants’ failures to object in the district court. See
Longoria, 259 F.3d at 365, Gonzalez, 259 F.3d at 359-61. W
consol idated the two cases for purposes of our rehearing en banc.

Shortly before oral argunent was schedul ed to take pl ace,
the Suprenme Court granted the governnment’s petition for

certiorari to the Fourth Crcuit in United States v. Cotton, 261

F.3d 397 (4th G r. 2001), cert. granted, 122 S. C. 803 (2002), a

case that presented the principal questions notivating our
decision to rehear Gonzal ez and Longoria en banc; nanely, in
cases involving an indictnent that does not allege a drug
quantity, (1) whether the inposition of a sentence that exceeds
the statutory maxi mum prescribed for offenses invol ving an
indeterm nate drug quantity is a “jurisdictional” error, and (2)
whet her it is proper to consider evidence of drug quantity in
determ ni ng whet her correction of such a sentence is appropriate
under plain-error analysis. W proceeded with oral argunent,
but, concluding that the Suprenme Court’s forthcom ng opinion
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woul d undoubt edly provi de much-needed cl arification of the issues
rai sed by Gonzal ez and Longoria, we deferred our en banc deci sion
pendi ng i ssuance of that opinion. On May 20, 2002, the Court

issued United States v. Cotton, 122 S. C. 1781 (2002), reversing

the Fourth Circuit panel’s decision to vacate the defendants’
sentences. 1d. at 1787. As explained below, in |ight of Cotton,
we nust affirmthe sentences of Juan Adrian Gonzal ez and M guel
Longori a.
| . BACKGROUND

Gonzal ez and Longoria were charged in a single indictnment as
co-conspirators who agreed to “possess wth intent to distribute
a quantity of MARIJUANA.” The indictnment did not allege a
particular quantity of marijuana. Both Gonzal ez and Longoria
pled guilty to the charge pursuant to plea agreenents. Each
agreenent stated that the defendant (1) had know ngly and
intentionally conspired to possess marijuana with intent to
distribute in violation of 21 U S.C. 88 841(a)(1), (b)(1)(B) and
846, and (2) was subject to inprisonnment for a mninmumof five
years and a maxi mumof forty years and to a mandatory term of
supervi sed rel ease of at |east four years. Under the agreenents,
Longoria and Gonzal ez wai ved “the right to appeal any sentence
i nposed within the maxi num provided in the statute of conviction,
whet her on direct appeal to the Fifth GCrcuit or in a collateral

proceeding.” The factual basis submtted in support of the plea



agreenents stated that Gonzal ez, Longoria, and others “agreed to
del i ver approxi mately 500 pounds of marijuana to DEA agents,” and
that “[t]he delivery was actually nmade on March 13, 1999 and the
wei ght of marijuana seized was approxi mately 593 pounds.”

The district court adopted the presentence reports’ findings
attributing 777.01 grans of marijuana to Gonzal ez and Longori a,
and sentenced Gonzal ez to seventy-eight nonths’ inprisonnent,
Longoria to sixty-nine nonths’ inprisonnent, and both defendants
to five years of supervised release.! Both defendants appeal ed.

Longori a appeal ed his sentence to this court under 18 U. S. C
§ 3742, arguing that his sentence was illegal because it exceeded
the applicable statutory maximum?2 He maintained that this
appeal was not precluded by the plea agreenent because he had
wai ved his right to appeal his sentence only if it was within the
statutory maxi mum Specifically, Longoria contended that because
he was indicted for a 8 841 offense invol ving an unspecified
quantity of marijuana, the applicable statutory maxi num penalty

was that prescribed in 8 841(b)(1)(D).® Pointing to

1 The district court sentenced Gonzal ez and Longoria before
the Suprenme Court issued its Apprendi opinion.

2 Under 8§ 3742, “[a] defendant nay file a notice of appeal
inthe district court for review of an otherw se final sentence
if the sentence . . . was inposed in violation of law.” 18
US C 8§ 3742(a)(1) (2000).

3 Subsection 841(b)(1)(D) states that in cases involving
“l ess than 50 kil ograns” of marijuana, “such person shal
be sentenced to a termof inprisonnent of not nore than 5 years.”
21 U.S.C. 8 841(b)(1)(D (2000). 1In contrast, 8§ 841(b)(1)(B)



8§ 841(b)(1)(D)’s maxi mum penalty of five years’ inprisonnent and
three years of supervised rel ease, Longoria argued that
resentenci ng was required because the district court was w t hout
statutory authority to inpose his sentence of sixty-nine nonths’
i nprisonnment and five years of supervised release. Acknow edging
that he failed to raise this sentencing challenge in the district
court, Longoria maintained that plain-error review was not
appl i cabl e because his sentence exceeded the district court’s
statutory authority, and, in the alternative, that he was
entitled to resentenci ng under plain-error review because such a
sentence affects the fairness, integrity, and public reputation
of judicial proceedings.

The Longoria panel did not address Longoria' s claimthat he
did not waive the right to appeal a sentence that exceeded the
statutory maxi mum Rather, noting that a defendant does not
wai ve jurisdictional defects by pleading guilty, the panel
vacated Longoria’ s sentence and renmanded for resentenci ng because
the district court did not have “jurisdiction to sentence
Longori a under any provision other than 8 841(b)(1)(D).”

Longoria, 259 F.3d at 365.

the provision cited in Gonzalez’'s and Longoria s plea agreenents,
states that in cases involving specified quantities of different
types of Schedule | and Il controlled substances (including 100
kil ograns or nore of marijuana), “such person shall be sentenced
to a termof inprisonment which nmay be not | ess than 5 years and
not nore than 40 years.” |d. 8§ 841(b)(1)(B)
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Gonzal ez appeal ed his conviction as well as his sentence,
but, unlike Longoria, Gonzalez did not invoke Apprendi in
chal l engi ng his sentence.* Rather, the governnent called
Longoria’ s Apprendi argunent to the panel’s attention and pointed

out that Gonzal ez’ s sentence may be erroneous because the

indictnment did not allege a quantity of marijuana. See Gonzal ez,
259 F. 3d at 359.

Appl yi ng plain-error review, the Gonzal ez panel determ ned
that the four prongs of the plain-error standard were present in
the case, i.e., there was “(1) an error; (2) that is clear or
plain; (3) that affects the defendant’s substantial rights; and
(4) that seriously affects the fairness, integrity or public
reputation of judicial proceedings.” 1d. at 359 (quoting United

States v. Vasquez, 216 F.3d 456, 459 (5th G r. 2000)). The panel

determ ned that Gonzal ez’'s sentence was “plainly erroneous”
because it “obviously exceeds” the applicable § 841(b)(1) (D
maxi mum |d. The panel also concluded “that the additional 18
mont hs’ i nprisonnent and 2 years’ supervised release affects

Gonzal ez’ s substantial rights.” 1d. Finally, the panel

4 On appeal, Gonzal ez argued that he did not know ngly and
voluntarily waive his right to appeal the district court’s
determ nation of the applicable sentencing range under the
Sent enci ng Cui delines and, thus, that he should be permtted to
chal | enge that determ nation. See Gonzalez, 259 F.3d at 357-58.
In the alternative, Gonzal ez contended that his guilty plea
shoul d be vacated as uninfornmed and involuntary. See id. at 358.
The panel determ ned these argunents to be without nerit and
affirmed Gonzal ez’s conviction. See id. at 358, 361. W
reinstate this portion of the Gonzal ez opi nion.
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determned that it was appropriate to exercise its discretion to
correct the error, noting that “[w e have el sewhere corrected
sentences that exceeded the statutory maxi num by an even snmall er
margin than the margin of difference presented in this case.”

ld. at 360-61 (citing United States v. Vasquez-Zanora, 253 F.3d

211, 214 (5th Cr. 2001)). The panel stated that further
justification for correcting the error was provided by the fact
that correction would require only resentencing, and not a new
trial. 1d. at 361.

In a footnote, the panel asserted that the “unstated”
prem se underlying this court’s correction of Apprendi error in
cases involving an indictnent that fails to allege a drug
quantity is that “the district court |acks the jurisdiction to
i npose a sentence exceeding the statutory maxi num of the offense
alleged in the indictnent.” 1d. at 360 n.3. According to the
panel, this “jurisdictional nature of the error” accounts for
this court’s correction of the sentencing error “in our Apprendi
cases in which the indictnent fails to allege drug quantity.”
Id.

I'l. THE | MPACT OF THE SUPREME COURT' S DECI SION IN COTTON
Initially, the Suprene Court confirnmed the unani nous
conclusion of the circuit courts that in federal cases, Apprendi
requires that facts that increase the statutory maxi num penalty

must be stated in the indictnent as well as submtted to the



jury. Cotton, 122 S. C. at 1783.° Further, the Court agreed
with the conclusion of the Fourth Grcuit panel that plain-error
review is applicable where an Apprendi chall enge based on the
absence of a statutory-maxinmumtriggering fact in the indictnent
is raised for the first tinme on appeal. 1d. at 1785. However,
the Court disapproved of the Fourth Grcuit’s application of
plain-error review to the extent that the Fourth Crcuit (1)
relied on the notion that the lack of drug quantity in the
i ndi ctment had “jurisdictional” significance, see id. at 1784-85,
and (2) determned that the evidence of drug quantity was
irrelevant to the fourth prong of plain-error review, see id. at
1786.
A The “Jurisdictional” Conception of Indictnents

The Suprenme Court recogni zed that the Fourth Grcuit’s

conception of the allegations in an indictnent as

“Jurisdictional” originated in Ex parte Bain, 121 U S. 1 (1887),

in which the Court held that the trial court’s anendnent of the
i ndictment neant that “the jurisdiction of the offence [was]
gone, and the court [had] no right to proceed any further in the
progress of the case for want of an indictnent.” Cotton, 122 S.
Ct. at 1784 (quoting Bain, 121 U S at 13) (alterations in

original). This aspect of the Bain decision, the Court

5> The Apprendi Court did not address the indictment issue
because the Presentnent C ause of the Fifth Anmendnent has not
been made applicable to the states via the Fourteenth Anendnent.
See Apprendi, 530 U S. at 477 n.3.
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expl ained, is an anachronistic remant of an era in which the
Suprene Court had authority to review only “jurisdictional”
errors and thus found it necessary to devel op an “elastic concept
of jurisdiction” in order “to correct obvious constitutional
violations” in crimnal cases. 1d. at 1784-85. The Court
determned that in its cases since Bain, it (1) has limted the
term*®“jurisdiction” to “the courts’ statutory or constitutional
power to adjudicate the case,” and (2) nade clear “that defects
in an indictnment do not deprive a court of its power to
adj udicate a case.” 1d. at 1785 (internal quotations and
citations omtted). Accordingly, the Cotton Court held that
“[1]nsofar as it held that a defective indictnment deprives a
court of jurisdiction, Bain is overruled.” [|d.

In light of the Cotton Court’s rejection of the notion that
an Apprendi error stemmng fromthe absence of drug quantity in

an indictnent is “jurisdictional,” it was inproper for this court
to analyze this type of Apprendi error as “jurisdictional” in
Gonzal ez and Longoria. W have used simlar |anguage in a nunber
of ot her non-Apprendi opinions relating to indictnents that are

defective because of the failure to allege an el enent of the

offense involved in the case.® To the extent that these deci sions

6 See, e.q., United States v. Ramirez, 233 F.3d 318, 322
(5th Gr. 2000) (claimthat the indictnent failed to allege the
formof assault wth which the defendant was charged under 18
US C 8 111); United States v. R chards, 204 F.3d 177, 191 (5th
Cir. 2000) (claimthat the indictnment for mail and wire fraud
failed to allege the element of materiality); United States v.
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hold that “a defective indictnment deprives a court of
jurisdiction,” they are overruled by Cotton. 122 S. . at 1785.

B. Rel evancy of Evidence in the Application of the Fourth Prong
of Plain-Error Analysis

The Cotton defendants were charged with and convicted of
conspiracy offenses involving an unspecified anount of cocaine
base. See 122 S. C. at 1783.7 As the Court noted, such offenses
are subject to a maxi numof twenty years’ inprisonnent under
8§ 841(b)(1)(C. 1d. However, at sentencing, the district court
attributed over fifty grans of cocaine base to the defendants,
the threshold anount for which 8§ 841(b)(1)(A) prescribes a
maxi mum of life inprisonnment. See id. at 1783-84. Invoking its

analysis of the fourth plain-error prong in Johnson v. United

States, 520 U. S. 461 (1997), the Court determ ned that the error
commtted by the district court in basing the defendants’

sentences on a drug quantity not alleged in the indictnment had

Ram rez- Ganez, 171 F.3d 236, 239 (5th G r. 1999) (claimthat the
indictnment failed to state the “arrest” elenent of an illegal -
reentry offense); United States v. Cabrera-Teran, 168 F.3d 141,
143 (5th Cr. 1999) (sane claimas that at issue in Ramrez-
Ganez); United States v. Rivera, 879 F.2d 1247, 1251 (5th Cr.
1989) (claimthat the indictnment omtted the scienter elenent of
the of fense of transporting undocunented immgrants within the
United States in furtherance of their illegal inmmgration
status); United States v. Mrales-Rosales, 838 F.2d 1359, 1361-62
(5th Gr. 1988) (sane claimas that at issue in R vera, except
involving an information rather than an indictnent).

" The district court instructed the jury that “as long as
you find that a defendant conspired to distribute or posses|s]
with intent to distribute these controlled substances, the
anounts involved are not inportant.” Cotton, 122 S. C. at 1783
(alteration in original).
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not “seriously affect[ed] the fairness, integrity or public
reputation of judicial proceedings” because “[t]he evidence that
the conspiracy involved at |east 50 grans of cocai ne base was
‘overwhel mng’ and ‘essentially uncontroverted.’” 1d. at 1786
(quoting Johnson, 520 U.S. at 470).% |In particular, the Court
pointed out that well over fifty granms of cocai ne base had been
seized by officers in the course of investigating the conspiracy
and arresting the conspirators. See id. In light of the

evi dence, the Court concluded that “[s]urely the grand jury,
havi ng found that the conspiracy existed, would have al so found
that the conspiracy involved at |east 50 grans of cocai ne base.”
Id.

Accordi ngly, under Cotton, Gonzalez’'s and Longoria’s
Apprendi sentencing chall enges, which were raised for the first
time on appeal, are subject to plain-error review. To this
extent, our Apprendi cases are consistent with Cotton: this court
has regularly applied plain-error review to sentencing chal |l enges
that the defendant failed to raise in the district court. See,

e.qg., United States v. Smth, 264 F.3d 518, 520 (5th CGr. 2001);

United States v. Mranda, 248 F.3d 434, 444-46 (5th CGr. 2001);

8 In applying the four-prong plain-error test, the Suprene
Court noted the governnent’s concession of the first two prongs,
i.e., that (1) the indictnent’s failure to allege a fact, drug
quantity, that increased the statutory maxi num sentence rendered
t he defendants’ sentences erroneous under Apprendi, and (2) this
om ssion was a plain error. Cotton, 122 S. C. at 1785 (citing
Johnson, 520 U. S. at 467-68).
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United States v. Deleon, 247 F.3d 593, 597-98 (5th Cr. 2001);

United States v. MWine, 243 F.3d 871, 875 (5th Cr. 2001).

However, this court has not considered evidence of drug quantity
to be relevant to plain-error analysis in Apprendi cases

i nvol vi ng a sentenci ng chall enge based on an indictnent that does

not allege drug quantity. See, e.q., Gonzalez, 259 F. 3d at 359-

61, 360 n.3; United States v. Vasquez-Zanora, 253 F.3d 211, 214

(5th Gr. 2001); MWiine, 243 F.3d at 875-76; United States V.

Meshack, 225 F.3d 556, 577-78 (5th Cir. 2000).° W nust change
this approach, as the Cotton Court nade clear that it is proper
to assess the evidence of drug quantity in such cases for the

pur pose of determ ning whether the error seriously affects the

integrity, fairness, or public reputation of judicial

® Rather, in our Apprendi cases involving indictnents that
do not allege drug quantity, we have assessed the defendant’s
sentenci ng chal l enge under plain-error reviewin the sane way
that we assess sentencing chall enges in non-Apprendi contexts,
i.e., by considering the difference between the defendant’s
sentence and the applicable statutory maxinum See, e.q.,
Meshack, 225 F.3d at 577 (“Apprendi allows for only a sentencing
chal l enge, not a challenge to the underlying conviction, and in
sentenci ng cases we have generally determ ned prejudice by
consi dering whether the alleged error resulted in an increased
sentence for the defendant.”); see also Gonzalez, 259 F.3d at 360
n.3 (“[T]he case at bar is best viewed as one in which the
i ndi ctment was without error, the plea was without error, and the
error occurred at sentencing.”); cf. United States v. Fletcher,
121 F. 3d 187, 193-94 (5th G r. 1997) (determning that the
def endant’ s sentence exceeded the statutory nmaxi num aut hori zed
for the federal bank-robbery offense alleged in the indictnent,
and thus that resentencing was necessary notw thstanding that the
jury was properly instructed on the elenents of the offense for
whi ch his sentence was authori zed).
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proceedi ngs. See Cotton, 122 S. C. at 1786-87.1° W turn nowto

apply plain-error analysis to Gonzal ez’s and Longoria s sentences
as instructed by the Cotton Court.

Gonzal ez’ s and Longoria’ s presentence reports (“PSRs”) based
the finding of 777.01 kilograns of marijuana (adopted by the
district court) on the information obtained during the DEA sting
operation that led to Gonzalez's and Longoria' s arrests: DEA
agents (1) seized 232.69 kilograns of marijuana that they had
agreed to purchase in the course of negotiations with both
def endants, and (2) discussed the potential transport of 544. 32
kil ograns of marijuana with Gonzal ez and Longoria. Both
Gonzal ez’ s sentence of seventy-eight nonths’ inprisonnent and
five years of supervised release and Longoria s sentence of
si xty-nine nonths’ inprisonnent and five years of supervised
rel ease are authorized under 8§ 841(b)(1)(B) for offenses
i nvol ving 100 kilogranms or nore of marijuana. See 21 U S. C
8§ 841(b)(1)(B) (2000) (prescribing five to forty years

i nprisonnment and at |east four years of supervised release). The

10 This court does consider evidence of drug quantity in
applying the plain-error standard to Apprendi sentencing
chal | enges based on the failure to submt drug quantity to the
jury. See, e.d., United States v. Geen, 246 F.3d 433, 436-37
(5th Gr. 2001); United States v. Slaughter, 238 F.3d 580, 583-84
(5th Gr. 2001); Mranda, 248 F.3d at 445-46; cf. DelLeon, 247
F.3d at 598 (concluding that the failure to instruct the jury
that it nust find a particular quantity of marijuana beyond a
reasonabl e doubt “cannot be plain error . . . where as here, the
def endant stipulated at trial that the substance seized was [the
anount] of marijuana” necessary to trigger the increased
statutory maxi mum penal ty).
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232.69 kilograns of marijuana that was seized —whi ch was
included in the factual basis submtted in support of Gonzalez’'s
and Longoria s plea agreenents —is alone sufficient to trigger
this 100-kil ogramthreshold. There was uncontroverted evi dence
t hat Gonzal ez and Longoria were directly involved in the
negotiations with the DEA agents regardi ng the agents’ purchase
of the 232.69 kilograns of marijuana. Further, Longoria was
present and assisting in the transaction at the tinme that the
agents seized the marijuana, and the agents’ investigation
reveal ed that Gonzal ez negoti ated the purchase of the 232.69
kil ograns from Jesus Carvajal, a co-defendant who regularly
transported large quantities of marijuana across the border from
Mexico. We find this evidence |inking Gonzal ez and Longoria to
the 232.69 kil ograns of seized marijuana to be at |east as strong
as that which the Cotton Court deened sufficient to preclude a
determnation that the error affected the integrity, fairness, or
public reputation of judicial proceedings. Thus, correction of
Gonzal ez’ s and Longoria s sentences is not warranted under plain-
error review.
I11. CoNneLusl oN
For the foregoing reasons, we AFFIRM Gonzal ez’ s conviction

and CGonzal ez’s and Longoria s sentences.

11 Gonzal ez and Longoria objected to the PSRs’ drug-
quantity finding only to the extent that it was based on the
544.32 kil ograns of marijuana allegedly discussed with DEA
agents.
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