IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-50226

JOSEPHI NE RI CS,
Pl ai ntiff-Appellant,
V.
CHARLES O. ROSSOTTI, Comm ssi oner
of the Internal Revenue Service;
UNI TED STATES OF AMERI CA
Departnent of the US Treasury,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

May 17, 2001

Bef ore, KING Chief Judge, ALDI SERT" and BENAVIDES, Circuit
Judges.

BENAVI DES, Circuit Judge:

Plaintiff, Josephine Rios, brought clains of discrimnation
and retaliation against the Internal Revenue Service (“I RS or
“Service”) based on her non-selection for position vacancies
within the agency. On appeal, she contends that the district
court erred in granting summary judgnent agai nst her cl ai ns.

Plaintiff argues that she created a genuine issue of materi al

"Circuit Judge of the Third Circuit, sitting by designation.



fact as to the Service’'s notives in not selecting her to fill the
position vacancies. W AFFIRMthe judgnent of the district
court.

BACKGROUND

Rios filed her original conplaint in federal court on
Septenber 23, 1998. Plaintiff filed her Second Anended
Conpl aint, the one at issue in the present case, on April 1, 1999
all eging discrimnation based on age, race, national origin, and
gender and retaliation for engaging in activities protected under
Title VII. Defendant, the IRS Tax Conm ssioner, filed a notion
to dismss the Second Anended Conpl aint based on Plaintiff’s
failure to name the Secretary of the Treasury as the proper party
inthe suit. Plaintiff acknow edged her error and the district
court granted | eave to anend the conplaint. Defendant then filed
for summary judgnent against Plaintiff’s underlying clains.
Plaintiff filed a response and sought leave to file a Third
Amended Conpl ai nt .

The district court denied Plaintiff's notion to file a Third
Amended Conplaint, ruling that Plaintiff was “attenpting to bring
in causes of action which were not considered adm nistratively,
or were the focus of agency grievance processes or prior EEO
conplaints. As such, she is precluded frombringing themin this
cause of action.” At this tine, the district court also denied
Defendant’s notion for summary judgnent against Plaintiff’s
clains. However, upon |ater reconsideration, the district court
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granted Defendant’s notion as to all of Plaintiff’s clainms. The
district court concluded that Plaintiff was unable to |ink the
all egedly unfriendly atnosphere at the IRS to her non-sel ection.
Moreover, the alleged negative comments toward Plaintiff nade by
i ndi vidual s not connected to the selection process and the
subj ective perceptions of her co-workers that she had been
treated unfairly were insufficient to raise a fact issue on
pretext. Plaintiff filed a tinely notice of appeal fromthe
district court’s dism ssal.
FACTS

Plaintiff joined the Internal Revenue Service, a division of
U.S. Treasury Departnent, in 1984. Plaintiff began her
enpl oynent with the Service as a tax analyst. Based on her
performance during the first year, the IRS was prepared to
termnate her. |In partial settlenment of an EEO conplaint filed
by Plaintiff, she was retained by the Service but denoted to the
position of group secretary. She worked as a group secretary
until she was pronoted to accounting aide six nonths prior to her
application for the current vacancies. During her enploynent
wth the IRS, Plaintiff filed a nunber of grievances with the EEO
and her union. These grievances alleged that she was
di scrim nated against in her annual performance reviews and she
was i nproperly deni ed awards, pronotions, and pay because of
discrimnation. She filed her instant suit when she was not
selected to fill two job vacancies for which she appli ed.
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Cenerally, the IRS conducts its hiring through the posting
of vacancy announcenents. A vacancy announcenent contains a
description of the position, its requirenents, and potenti al
posts of duty in which the position will be created. |n August
1994, the I RS posted two vacancy announcenents, one for positions
as a Tax Auditor and one for positions as an Internal Revenue
Agent. The announcenents stated that the nunber of positions to
be filled was “1 or nore.” In posting its vacancy announcenents,
the IRS |isted several posts of duty in Texas including Austin,
San Antoni o, Corpus Christi, El Paso, Harlington, and MAIIen.
I nterested candi dates were to submt their performance apprai sal
for the past year and an application setting forth their rel evant
education, training, and experience. The applicants were also to
desi gnate the posts of duty for which they were appl ying.
Plaintiff’s application |isted San Antonio and Corpus Christi.
Oiginally, the Service designated four tax auditor positions for
Austin, two for San Antonio, two for El Paso, one for Corpus
Christi, one for McAllen, and one for Harlington. After the
applications were accepted, but before a hiring decision was
made, the IRS transferred the Corpus Christi opening to Austin
and the Harlington opening to San Antoni o.

According to affidavits submtted by Defendant, there were
145 applicants for the Tax Auditor position and there were 70
applicants for the Internal Revenue Agent position. |In order to
narrow the field of applicants, a three-nenber ranking panel
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created a Best Qualified List. The criteria for the List

i ncluded scores fromthe applicant’s past perfornmance review,
awards received, and a third |l ess concrete prong defined as
potential for success. The third prong considered past job
experience, education, training, and other indicators of future
success in the position.! Based on their scores under the
criteria above, the applicants for each post of duty were rank
ordered. A pre-determ ned nunber of applicants were then
included on the Best Qualified List. The Best Qualified List was
given to the two selection officials with the ultimte deci sion-
maki ng authority. The selection officials chose enployees from
the Best Qualified List to fill the vacanci es.

Plaintiff ranked fourth out of five candidates for the
Corpus Christi tax auditor position and eighth out of twelve
candi dates for the San Antonio tax auditor position. The Best
Qualified List for Corpus Christi included the top four
candi dates; thus, Plaintiff made the List. However, as discussed
previously, the Service elected to transfer the Corpus Christi
opening to Austin. Notably, the tentative position in Harlington

was al so transferred to another city, San Antoni o. Because there

'The affidavit of Ms. Chinn, a ranking panel official, stated
that “[t]he best qualified applicants received higher ratings of
potential because they had recent experience and excellent
performance in very technical positions, including tax auditor
t axpayer service, engineering and higher graded tax exam ner
positions.”



is no evidence that such decisions were inproperly notivated, we
consider Plaintiff’s clains only as to the openings in San
Antonio. Plaintiff did not nake the Best Qualified List for San
Antoni 0. She chall enges this om ssion on several grounds: first,
t he ranki ng panel inproperly discounted her education,
experience, and training based on discrimnation and retaliation;
and second, she was discrimnated and retaliated against in her
performance eval uati ons and recei pt of awards, both of which were
substantial factors in conpiling the Best Qualified List.
ANALYSI S

We review a district court’s decision to grant summary
j udgnent de novo, applying the sane famliar standard in Federal
Rule of GCvil Procedure 56(c). Norman v. Apache Corp., 19 F. 3d
1017, 1021 (5th Gr. 1994). 1In so doing, we view all evidence in
the light nost favorable to the party opposing the notion and
draw all reasonable inferences in that party’'s favor. Reeves v.
Sanderson Plunbing Prods., Inc., 530 U S 133, 120 S. C. 2097,
2110 (2000). In support of its notion for summary judgnent,
Def endant submtted affidavits fromthe three nmenbers of the
ranki ng panel and the two selectors. The affidavits describe the
sel ection process as objective and inpartial. Each panelist and
sel ector swears that Plaintiff’s race, gender, age, or prior
conplaints to the EEO had no bearing in the hiring decision. One

ranking official does, however, acknow edge that she was aware of



Plaintiff’s prior involvenent in the EEO process.
Discrimnation O aim

Rios’ clainms of discrimnation are governed by the
tripartite burden-shifting test established by MDonnell -Dougl as
v. Geen, 411 U.S. 792, 802-04, 83 S.C. 1817 (1973). Under this
test, if Rios establishes a prima facie case of discrimnation,
the burden shifts to the Service to articulate a legitimte, non-
discrimnatory reason for not selecting Rros. |d. |If the
Service satisfies this burden, the burden shifts back to Ri os,
who nust prove that “the legiti mte reasons offered by the
def endant [for not selecting her] were not its true reasons, but
were a pretext for discrimnation.” Reeves, 120 S.Ct. at 2104-
05. Plaintiff can establish pretext either directly, by show ng
a discrimnatory reason notivated nmanagenent, or indirectly, by
show ng that the reasons given for managenent’s actions are
sinply not believable. Texas Dep’'t of Cnty. Affairs v. Burdine,
450 U. S. 248, 253 (1981). In either respect, “[t]he ultimte
burden of persuading the trier of fact that the defendant
intentionally discrimnated against the plaintiff remains at al
times with the plaintiff.” Reeves, 120 S. . at 2106 (citing
Burdine, 450 U S. at 253). In addition to discrimnation clains
based on race and national origin, Plaintiff brought clains for
age and gender discrimnation. She presents no evidence

supporting these latter clains. The district court, therefore,



properly dism ssed them

In order to establish a prima facie case of discrimnation
based on race or national origin, a plaintiff nust usually show
that (1) she suffered an adverse enploynent action; (2) she was
qualified for the position; (3) she was within the protected
class at the tine of the decision; and (4) the person sel ected
was not within the protected class. Plaintiff satisfies the
first three prongs. As to the fourth prong, the I RS concedes
that while they pronoted and hired nunmerous Hi spanic enpl oyees to
fill openings throughout the state, there was at | east one
position for which Plaintiff applied that a H spanic applicant
was not selected. Thus, Plaintiff has nade her prim facie case.

Movi ng beyond Plaintiff’s prima facie case, Defendant has
met its burden of producing a non-discrimnatory reason for
Plaintiff’s denotion. 1In this regard, Defendant relies on its
procedures for creating the Best Qualified List to show that Rios
was not as qualified for the desired positions as were those
selected. This contention satisfies Defendant’s burden as it “is
one of production, not persuasion . . . [and] can involve no
credibility assessnent.” Reeves, 120 S.Ct. at 2106. As is
usual ly the case, the focus then becones the third part of the
McDonnel | - Dougl as test — whether Plaintiff nmet her burden of

show ng that Defendant’s explanation was nerely a pretext for the

actual reason she was not selected — discrimnation.



As evidence of discrimnation, Plaintiff offers her own
affidavit and those of several past and current |IRS enpl oyees.
Their testinony tends to show that a general atnosphere hostile
towar ds Hi spani c enpl oyees existed at the IRS; specific comments
had been nmade by I RS officials about Ri os and her accent; and
Ri os was perceived by cowrkers to be highly conpetent. In her
own affidavit, Plaintiff testifies about nunmerous EEO conpl aints,
uni on grievances, and |lawsuits she has filed since 1985.
Defendant is correct in its response that Plaintiff cannot use
this forumto litigate these prior clainms. The issue though is
whet her these prior allegations serve as conpetent evidence as to
the question presented in this matter — whet her Def endant
discrimnated in not selecting Plaintiff for the Best Qualified
List. On this issue, the past allegations coupled with the
affidavit testinony could evince of a pattern of discrimnation
sufficient to underm ne Defendant’s non-di scrimnatory reason
See McDonnel | - Dougl as, 411 U. S. at 804-05, 93 S.Ct. 1817, 1826
("[E]vidence that may be relevant to any showi ng of pretext
includes . . . [the conpany’s] general policy and practice with
respect to mnority enploynent.”); United States Postal Service
Board of Governors v. Aikens, 460 U S 711, 716, 103 S.C. 1478,
1482 (1983) (holding that because “[t]here will sel dom be
‘eyewitness’ testinony to the enployer’s nental process,”

evi dence of the enployer’s discrimnatory attitude in general is



rel evant and adm ssible to prove discrimnation).

Utimtely, however, Plaintiff has failed to carry her
burden. In determ ning whether sunmmary judgnent was appropriate,
we consider “the strength of the plaintiff’s prim facie case,
the probative value of the proof that the enployer’s expl anation
is false, and any evidence that supports the enployer’s case and
that properly nmay be considered on a notion for judgnent as a
matter of law.” Reeves, 120 S.C. at 2109. Plaintiff’'s evidence
of racial discrimnation is presented in her own testinony and
that of Aivia Saenz and Raynund G| Villanueva. The Suprene
Court has assessed the value of discrimnatory remarks by
exam ni ng whet her the remarks indicated invidious aninus and
whet her the speaker of the remarks was “principally responsible”
for the adverse enpl oynent action. See Reeves, 120 S.Ct. at
2110; see also Russell v. MKinney Hosp. Venture, 235 F.3d 219,
225 (5'" Cir. 2000) (stating that “[t]he val ue of
[discrimnatory] remarks i s dependent upon the content of the
remarks and the speaker” (citing Reeves)). The strongest
evi dence presented by Plaintiff is the declaration of Ms. Saenz.
Ms. Saenz cites many disparaging and racially insensitive remarks
made by individuals within the Service, including managers and
supervi sors. None of these remarks, however, are attributed to
i ndividuals with decision making authority in this case (the

t hr ee- menber ranking panel). In addition, Plaintiff did not
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present evidence that could lead a rational jury to find that the
i ndividuals who uttered those remarks possessed | everage, or
exerted influence, over the panel. See Russell, 235 F. 3d at 227
(stating that “it is appropriate to tag the enployer with an
enpl oyee’s [discrimnatory] aninus if the evidence indicates that
t he worker possessed | everage, or exerted influence, over the
titular decisionmaker”). Thus, Plaintiff failed to create a jury
i ssue that Defendant’s proffered reason was a pretext for
discrimnation. See Crawford v. Fornobsa Plastics Corp., 234 F.3d
899, 903 (5'" Cir. 2000) (discussing evidentiary burden on
Plaintiff to overcone sunmary judgnent).
Retaliation C aim

Plaintiff also argues that her failure to be selected was in
retaliation for engaging in activities protected under Title VII.
Title VII makes it unlawful for an enployer to discrimnate
agai nst an enpl oyee “because [that enpl oyee] has opposed any
practi ce made an unl awful enpl oynent practice by this subchapter,
or because [the enpl oyee] has nmade a charge . . . under this
subchapter.” 42 U S.C. § 2000e-3(a). The framework for
analyzing a retaliation claimis the sane as that used in the
enpl oynent discrimnation context. See Sherrod v. Anerican
Airlines, Inc., 132 F. 3d 1112, 1122 (5th G r. 1998). Hence, once
the plaintiff establishes a prima facie case of unl awf ul

retaliation, the burden shifts to the defendant to articulate a
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| egitimate, nondi scrimnatory reason for the adverse enpl oynent
action. 1d. Finally, the plaintiff nust then “adduce sufficient
evidence that would permit a reasonable trier of fact to find
that the proffered reason is a pretext for retaliation.” 1d.

For retaliation clains, this final burden requires the
plaintiff to denonstrate that the adverse enpl oynent action would
not have occurred “but for” the protected activity. 1d. Thus,
even if retaliation was a notivating factor in not selecting
Plaintiff, “no liability for unlawful retaliation arises if the
enpl oyee woul d [ not have been sel ected] even in the absence of
the protected conduct.” Long v. Eastfield College, 88 F.3d 300,
305 n.4 (5" Cir. 1996). As applied to the present case,
Plaintiff nmust produce evidence show ng that “but for”
retaliation, she would have made the Best Qualified List for the
San Antoni o vacancies. Defendant contends that Plaintiff cannot
make the required “but for” show ng because those individuals
selected were nore qualified than Plaintiff. This Court affords
a high degree of deference to enployers in their hiring and
pronotion decisions. In order to be probative on the issue of
retaliation, “the qualifications [nust be] so wdely disparate
that no reasonabl e enpl oyer woul d have nade t he sane decision.”
Dei nes v. Texas Dept. of Protective Regulatory Servs., 164 F.3d
277, 281 (5" Gir. 1999).

In this case, Plaintiff faces an uphill battle in show ng
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that the ranking panel retaliated against her in conpiling the
Best Qualified List. On its face, the factors used in creating
the List are rational and non-discrimnatory. Plaintiff argues
that in applying those factors, the panel discounted her
qualifications and experience in retaliation for her prior
filings. She notes that none of the applicants who nade the Best
Qualified List had prior EEO activity. As evidence of
Defendant’s retaliatory notive, Plaintiff offers her own
testinony and the affidavits of other current and fornmer IRS

enpl oyees — Adivia Saenz, Raynund G| Villanueva, Cynthia T.

Al varado, Linda Chavez, Guadal upe Ranbs, and Jane Castillo.2? The
affidavits contain nunerous alleged instances of retaliation
within the IRS. A jury could not reasonably conclude that the
affidavits are sufficient to denonstrate pretext for retaliation
in this case. Evidence of retaliation in other circunstances my
of course be probative as to pretext; however, such evidence
creates only a weak issue of pretext when it is unsupported by
evidence reflecting nore precisely on the situation at issue in

the case. As these affidavits did not concern the individuals

2The district court afforded very little weight to Plaintiff’s
affidavits concluding that they “represent nothing nore than
conclusory statenents relating to anecdotal allegations of
discrimnation generally in the Departnent of the Treasury.”
Further, that the declarations therein “are l|largely beyond the
personal know edge of the declarant and contain inpermssible
hearsay as well as inproper specul ati on and opi nion testinony of
|l ay witnesses” and the statenents would be | argely i nadm ssible at
trial.
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all eged to have retaliated against Plaintiff or the selection
process regarding Plaintiff, they create, at best, a very weak
i nference of pretext. Thus, these affidavits alone are
insufficient to create a genuine issue of material fact as to
whet her Defendant’s proffered reason was a pretext for
retaliation against Plaintiff.

The argunent that Plaintiff’s qualifications were discounted
is further belied by the affidavit testinony that Plaintiff
failed to make the Best Qualified List because of her admttedly
| ow scores on the objective — evaluations and awards — rat her
t han subj ective - experience, education, and training -
conponents of the Best Qualified List.® W understand that
Plaintiff argues that the evaluations and awards are subjective,
in that they reflect the subjective inpressions of her
supervi sors. Nonetheless, insofar as the commttee was not
i nvol ved in determ ning the eval uations or awards, these factors
were objective in their hands. Plaintiff’s argunent concerning
the subjectivity of her supervisors is addressed fully in the

di scussion of the “rubber stanp” exception below [|If any of the

:Ms. Margie Maxwel | testified that Plaintiff scored favorably
inthethird “potential for success” category, however, “due to her
aver age performance eval uati on and no awards, she did not have an
overall score high enough to nake the Best Qualified list.” The
third ranking official, M. Abba Rabbani, testified that her
previ ous experience and other factors hel ped her overall ranking
potential, and as such “it appears the reason she did not nake the
BQL, is because her evaluation was |lower in conparison to others
and she did not have any Awards.”
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criteria were mani pul able by the ranking panel, it was the
subj ective conponents in the third prong. Plaintiff scored well,
however, on these aspects. It was the objective factors where
she suffered. Although Plaintiff received good eval uations
during her tenure with the Service, those selected consistently
recei ved the highest rating of five in the evaluation's
categories. In an attenpt to cast doubt on the qualifications of
those selected, Plaintiff characterizes two of the enployees
selected for the tax auditor position as “secretaries.” This
characterization is unfair and m sleading, given that Plaintiff
was only pronoted fromsecretary to auditing aide six nonths
prior to her application. Considered in total, Plaintiff’s
evi dence does not refute the IRS claimthat it applied the three
criteria uniformy to the applicants, nor does it refute the
claimthat the individuals selected exceeded her qualifications
under those criteria.
“Rubber Stanp” Exception

G ven the informati on presented to the ranking panel, their
deci sion was clearly reasonable. |Indeed, Plaintiff argues that
the submtted eval uation scores and | ack of awards, when plugged
into the ranking panel’s fornula, virtually conpelled themto
| eave Plaintiff off the Best Qualified List. Plaintiff argues
t hat enpl oyees who file EEO conplaints are consistently given

| ower eval uations by their supervisors, evaluations which, in the
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hands of the ultinmate decision naker, can be used as an
“objective” basis for denying themfuture pronotions. W
recogni ze the potential for abuse inherent in this situation both
as to retaliation and discrimnation clains.

Under such circunstances, this Court has enpl oyed a “rubber
stanp” analysis to prevent enployers frominsulating thensel ves
fromthe acts of subordinates. Typically, “statenments by non
deci sion nmakers, or statenents by decision nakers unrelated to
the decisional process itself [do not] suffice to satisfy the
Plaintiff’s burden.” Price Waterhouse v. Hopkins, 490 U S. 227,
277 (1989) (O Connor, J., concurring). Statenents of non
deci si on makers becone rel evant, however, when the ultimte
deci sion nmaker’s action is nerely a “rubber stanp” for the
subordi nate’ s recommendati on. Russell v. MKi nney Hosp. Venture,
235 F.3d 219, 226-27 (5" Cir. 2001). Thus, “[i]f the enpl oyee
can denonstrate that others had influence or |everage over the
official decisionmaker . . . it is proper to inpute their
discrimnatory attitudes to the formal decisionmaker.” |d. at
226; see also WIllis v. Marion County Auditor’s Ofice, 118 F. 3d
542, 547 (7th Cr. 1997) (“[T]here can be situations in which the
for bi dden notive of a subordi nate enpl oyee can be inputed to the
enpl oyer because, under the circunstances of the case, the
enpl oyer sinply acted as the ‘cat’s paw of the subordinate.”).

Where an evaluation is the sole basis or conprises a substanti al
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basis on which the decision naker acts, the evaluation may often
constitute sufficient influence to fall under the “rubber stanp”
excepti on.

Plaintiff argues that the formula’ s heavy reliance on
eval uations and awards, which are both determ ned by supervisors,
forces the ranking panel to essentially “rubber stanp” the
supervi sor’s recomendati ons in ranking applicants for the Best
Qualified List. The ranking panel’s affidavit testinony concedes
that if it were not for the | ow eval uation scores and | ack of
awards, Plaintiff would have made the Best Qualified List. W
need not decide whether sufficient influence existed in the
present case. Even if the ranking panel was acting as a “rubber

stanp,” Plaintiff did not present evidence with respect to
discrimnation or retaliation in her evaluation's scores or her
failure to receive awards — none of Plaintiff’'s affidavits all ege
discrimnatory remarks or retaliatory behavior by the supervisors
provi di ng her evaluations or awards. Plaintiff’s only claimis
that her nost recent evaluation violated the requirenents of the
uni on contract because her manager had supervised her for |ess
than 90 days. Her conplaint that the eval uation viol ated agency
policy is insufficient to sustain a claimunder Title VII.

Al t hough she argues that she was rated unfairly in the

eval uation, she presents no evidence of retaliatory or
discrimnatory aninus. Plaintiff has thus failed to present

evi dence from which a reasonable jury could infer that the
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current enploynent decision was the result of a reason that was a
pretext for discrimnation or retaliation.

CONCLUSI ON

Plaintiff alleges she was deni ed one of several vacancies
within the IRS because of discrimnation and retaliation.
Plaintiff’s evidence consists alnost entirely of unproven clains
of past conduct by the IRS. Wile such evidence nay sonetines be
probative on the issue of intent, it is insufficient here to
sustain Plaintiff’s respective burdens of show ng that (1)
Defendant’s proffered non-di scrimnatory reason was a pretext for
discrimnation and (2) “but for” retaliation Plaintiff would have
been sel ected. Accordingly, we AFFIRMthe judgnment of the

district court.
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