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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50222

JOSE SANTELLAN, SR,
Peti ti oner - Appel | ee- Cr oss- Appel | ant,
vVer sus

JANI E COCKRELL, Director, Texas Departnent of Crim nal Justice,
I nstitutional D vision,

Respondent - Appel | ant - Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Western District of Texas

Cct ober 17, 2001

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
EDITH H JONES, G rcuit Judge:

The district court granted a wit of habeas corpus to
Jose Santellan, a death-sentenced Texas prisoner, after it
concluded that no rational jury could find that he nurdered his ex-
girlfriend while in the course of attenpted ki dnapping. The
federal court also concluded that the Texas Court of Crim nal
Appeals affirmed Santellan’s conviction on a factual basis

sufficiently different fromthat espoused by the state at trial as



to deny due process. Based on the appropriately deferenti al
(AEDPA) standard of review of the state court’s decision, we hold
that the state court did not unreasonably apply clearly established
federal law and reverse the district court’s judgnent. W al so
reject Santellan’s cross-appeal urging an ineffective assi stance of
counsel claim
BACKGROUND

On the afternoon of August 22, 1993, Santel |l an confronted
his former girlfriend, Yol anda Garza, as she left work at the Hil
Country Menorial Hospital in Fredericksburg, Texas. Garza had been
wal ki ng through the parking ot with a co-worker, Nornma Hof f man.
As the two wonen parted, Santellan approached Garza; he m ght have
energed from behind sone dunpsters or a wall at the end of the
parking |ot. Garza veered from her previous course along wth
Santellan and wal ked away from her autonobile. Hof f man wat ched
Garza and Santellan talking, but at a distance of 70 feet, she
coul d not understand what was being said or whether the two were
arguing. The last tinme Hof f man saw Yol anda st andi ng, she was about
five feet from Santellan and about 20 feet from where she had net
hi m

Garza suddenly screaned, “Think of ny kids!” Santellan
was now st andi ng over her with his pistol drawn. Hoffnman heard two

shots and saw Santel |l an shake his gun as if to dislodge a jam but



she acknow edged that other shots m ght have been fired before she
took notice. Santellan continued to stand over Yol anda’ s body.

At about this tinme, a second eye-w tness, hospital house-
keeper Guadal upe Noriega, entered the parking lot. She saw Garza
bl eedi ng and notionl ess and rushed back into the hospital to seek
help. Returning to the parking lot, Noriega saw Santellan’s car
parked next to the victimas he | oaded her into the passenger seat,
put in her backpack and drove away.

Santel |l an | ater confessed that he absconded with Garza’s
dyi ng body because he “just wanted to get away and be with her and
spend sone tine together.” Santellan drove west for several hours
before checking into a notel in Canp Wod, Texas. He carried
Garza's body into the hotel room During the next night and day,
Santell an engaged in various sex acts with the corpse. He poured
perfume on the body to alleviate the growng stench of
deconposition. He also drafted several letters to famly nenbers,
asking their forgiveness for the nurder. The police found and
arrested Santellan at the notel on August 24th. Santel | an
confessed voluntarily.

In April 1994, Santellan was indicted for the capita
mur der of Yol anda Garza while in the course of attenpting to kidnap
her. He was tried, convicted and sentenced to death a year | ater.
The Texas Court of Crimnal Appeals affirnmed his conviction.

Santellan v. Texas, 939 S W2d 155 (Tex. Cim App. 1997).
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Santel |l an then unsuccessfully sought habeas corpus relief in state
court.

Hi s quest for habeas relief prevailed, however, in the
federal district court. The district court found the evidence
constitutionally insufficient to support a conviction for nurder in
the course of attenpted kidnapping, and it refused to defer to the
state court’s decisions. The federal court first rejected the
state’s principal theory of the crine, as it concluded that, “No
rational jury could have found beyond a reasonable doubt that
[ Santel | an] attenpted to abduct or restrain the victim by use of
deadly force when he approached the victimin the parking lot.”
Second, the federal court held that the Texas Court of Crim na
Appeal s unreasonably affirmed the conviction on a factual and | egal
basis that the state had “di savowed” before the jury; the court
considered this alleged nodification of the basis for the verdict
to violate Santellan’s due process rights. Finally, while the
court agreed with Santellan that his attorney rendered
unconstitutionally deficient performance by not investigating the

petitioner’s possible organic brain damage, it found that this

error did not prejudice Santellan.?

. The district court rejected several other issues raised
by Santellan, but he has not appeal ed them
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The State has appealed from the grant of habeas corpus
relief, and Santellan appeals the single claim of defective
attorney perfornmance.

St andard of Revi ew

The federal courts’ review of this habeas petition is

governed by the Antiterrorism and Effective Death Penalty Act

(“AEDPA"), 28 U.S.C. 88 2241 et seq. See Lindh v. Mirphy, 521 U. S

320, 335, 117 S. . 2059, 2067 (1997) (applying AEDPA to all habeas
petitions filed on or after April 24, 1996). Under AEDPA, a
federal court may grant a prisoner’s petition only where the state
court’s “decision” was “contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States” or was “based on an
unreasonabl e determi nation of the facts in Iight of the evidence
presented in the State court proceeding.” 28 U S. C 8§ 2254(d).
Pursuant to the Suprene Court’s recent interpretive decisions, the
“unreasonabl e application” inquiry asks whether a state court’s
application of clearly established law was “objectively

unreasonable.” Wllians v. Tavylor, 529 U S. 362, 409, 120 S.C

1495, 1521-22 (2000). The “nost inportant point” of the WIlians
decision is that an “incorrect application of federal law is not
necessarily unreasonable.” WIllians, 529 U. S. at 411-12, 120 S. C

at 1522-23. W consider, then, whether the Texas courts’



“deci si ons” appl yi ng | ong-est abl i shed constitutional | awprinciples
were “objectively unreasonable.”

The key to this case is the federal district court’s
revisiting of the evidence because it believed that the Texas Court
of Crimnal Appeals should not have affirnmed Santellan’s capital
murder conviction on a factual theory different from the theory
principally advocated by the State at trial. Santel l an never
deni ed that he nurdered Garza, but he chal | enged t he enhancenent to
capital nurder based on attenpted ki dnappi ng, and he cont ended t hat
his acts did not neet state lawcriteria for the enhancenent cri ne.
The federal district court agreed for two reasons. In the court’s
view, not only had the State “di savowed” the theory adopted by the
Court of Crimnal Appeals, but that court’s analysis inplicitly
rejected the State’s approach. The switching and contradiction of
theories viol ated the due process clause, according to the district
court. And in any event, neither theory of attenpted ki dnapping
was supported by constitutionally sufficient evidence. W shal
address the insufficiency point first.

Sufficiency of the Evidence

I n considering chall enges to the sufficiency of evidence
i n habeas proceedings, “the relevant question is whether, after
viewwng the evidence in the Ilight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crine beyond a reasonable doubt.”
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Jackson v. Virginia, 443 U.S. 307, 319, 99 S .. 2781, 2789 (1979).

Whet her the appellate court views the evidence as sufficient is
irrelevant. Jackson, 443 U S. at 318-19, 99 S.Ct. at 2789. The
Jackson inquiry “does not focus on whether the trier of fact nade
the correct guilt or innocence determ nation, but rather whether it

made a rational decision to convict or acquit.” Herrera v.

Collins, 506 U.S. 390, 402, 113 S.C. 853, 861 (1993). The Texas
Court of Crim nal Appeals invoked, recited and applied the Jackson
standard on Santellan’s direct appeal. Santellan, 939 S W2d at
160. Wiile its decision was thus not “contrary to clearly
establ i shed Federal law’, it coul d be an “unreasonabl e application”

t her eof . WIllianms, supra at 529 U. S. at 413, 120 S.Ct. at 1523.

The federal district court declared, after an i ndependent revi ew of
the evidence that ignored circunstantial inferences and, by its
selectivity, did not viewthe evidence in the |light nost favorable
to the verdict, that the evidence of attenpted kidnapping was
constitutionally insufficient and, therefore, the state court’s
contrary determnation was incorrect. W disagree with the
district court’s concl usion.

To begin with, the court appeared to interpret AEDPA to
aut hori ze habeas relief solely because it found the state court’s
reasoni ng unsati sfactory. The plain | anguage of AEDPA, as well as

the rulings of our sister circuits, renders this reasoning



unt enabl e. AEDPA aut horizes a federal court to grant habeas relief
only where a state court’s “decision” (a) was contrary to, or
involves a clearly unreasonable application of federal |aw, or
(b) was based on an unreasonable determnation of the facts. 28
US C 8§ 2254(d)(1), (2). The statute conpels federal courts to
review for reasonabl eness the state court’s ultimate decision, not
every jot of its reasoning. As the Second Circuit recently noted,
even where a state court nmade a mstake (in relying on an
interrogating officer’s subjective state of mnd as part of a
Mranda inquiry), “we are determ ning the reasonabl eness of the
state court’s ‘decision,’” . . . not grading their papers.” Cruz v.
MIller, 255 F.3d 77, 86 (2d Cr. 2001). QG her circuit courts
I i kewi se focus on the result of a state court’s consideration of a

prisoner’s claim Long v. Hunphrey, 184 F. 3d 758, 760-61 (8th Cr.

1999); Matteo v. Superintendent, 171 F.3d 877, 891 (3d G r. 1999)

(en banc); Aycox v. Lytle, 196 F.3d 1174, 1178 (10th G r. 1999) (*“.

we cannot grant relief unless the state court’s result is
legally or factually unreasonable”). This approach is consistent
with the federal courts’ view that if a state court denies a
prisoner’s clai mw thout reasoning of any sort, our authority under
AEDPA is still limted to determning the reasonabl eness of the

ultimate decision. See, e.q., Bell v. Jarvis, 236 F.3d 149 (4th

Cr. 2000), cert denied, Bell v. Beck, 2001 W 379029 (2001);




Sellan v. Kuhlman, 261 F.3d 303, 311 (2d Gr. 2001). It would be

odd to require a less deferential approach to reasonabl eness in
cases where the state courts attenpted to articulate reasons for
their decisions than in those where they did not.

In this case, the foregoing authorities dictate that
while it is not irrelevant that the Texas Court of Crim nal Appeal s
appears to have affirnmed Santellan’s conviction on a theory of
attenpted ki dnapping that differs fromthe State’s preferred theory
at trial, because the inconsistency nmay shed light on the
sufficiency of either theory, that is not the whole story.
I nstead, we focus, as does the Jackson standard itself, on what
i nferences could have been drawn by any rational jury. The
el enrents of the offense and the facts and i nferences supporting the
verdi ct nust be consi dered.

Santellan was charged wth capital mur der by
intentionally commtting nurder in the course of attenpting to
comm t kidnapping. See Tex. Penal Code Ann. 8§ 19.03(a)(2). The
State had to prove beyond a reasonable doubt that he had the
specific intent to commt kidnapping and that he commtted an act
anopunting to nore than nere preparation for kidnapping Garza. See
Tex. Penal Code Ann. 8 15.01 (defining crimnal attenpt). I n
Texas, kidnapping is the intentional or know ng abduction of

anot her person. Tex. Penal Code. Ann. 8§ 20.03. To “abduct” neans



to restrain a person with the intent to prevent his liberation by
either (1) secreting or holding her in a place where she is not
likely to be found or (2) using or threatening to use deadly force.
Tex. Penal Code Ann. § 20.01(2). Under the law of crimnal
attenpt, the Texas Court of Crimnal Appeals has held that “the
crimnal act elenent of the attenpted offense entail ed proof beyond
a reasonabl e doubt that [Santellan] commtted an act anmounting to
nmore than nere preparation for the restraint of the victim”
Santellan, 939 S wW2d at 162. “Restraint” is defined as a
substantial interference wwth the victinis |liberty through the use
of deadly force, intimdation, or deception. Tex. Penal Code §
20.01(1). The assailant need not, however, have restrained the

victim for any certain period of tine. Sanders v. State, 605

S.W2d 613, 614 (Tex. Crim App. 1980).

That Santellan had the specific intent to kidnap Garza
before or during the conmm ssion of the nmurder was proved by the
State, was carefully explained by the Texas Court of Crimnal
Appeals, was inplicitly confirnmed by the federal district court,
and is not challenged by Santellan on appeal. Nevert hel ess, a
recitation of facts that proved Santellan’s intent is helpful in
explaining his actions toward Garza as he conmtted the crine. 1In
his confession, Santellan admtted his desire to “get away and be

wi th [ Yol anda] and spend sone tine together.” Rather than fleeing
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the scene after he shot her, he lingered, bringing his car around
to collect her body and backpack. Santellan stated at one point
that Garza nay have been alive when he placed her in his car. He
made no effort to hide or dispose of the evidence. Santellan’s
bi zarre treatnent of Garza's corpse, including his cleaning it,
dressing it in his underwear, and repeatedly engaging in sexual
relations with it, evinces a desire to possess or control the
victim He admtted his sexual abuse of her corpse was notivated
by a desire to “show how nuch | really |oved her.” Al t hough
Santellan al so confessed that he went to the hospital intending to
“say goodbye”, a reasonable jury could conclude that Santellan’s
intent in going arnmed to the hospital that day was to force Garza
to stay with himuntil she reciprocated his affections.

The parties diverge over the basis for the jury’'s
conclusion that Santellan commtted an act anobunting to nore than
mere preparation for the restraint of Garza. Santellan asserts and
the district court ruled that it is inpossible to conclude beyond
a reasonabl e doubt that Santellan “attenpted to abduct or restrain
the victimby use of deadly force when he approached the victimin
the parking lot.” As stated, we disagree. The prosecution showed
that Santellan drove to the hospital, just as Garza was | eaving
wor k, for the confessed purpose of saying goodbye. But he brought

al ong a | oaded handgun, energed frombehi nd sone conceal nent on the
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edge of the parking ot and intercepted Garza after she had parted
conpany with Norma Hof fman. Santellan diverted Garza fromthe path
to her car and | ed her away fromher car. He began talking to her.
Santellan did not like the result of this conversation and? in
response, produced his pistol. He enptied his clip, shooting Garza
four tines, but there could have been a pause between the intervals
of shooting, since Hoffman heard two shots and then saw Santell an
shake the pistol

All of these facts are undisputed. G ven Santellan’s
specific intent to kidnap Garza, this series of acts permtted a
reasonable jury to find nore than “nere preparation” to restrain
Garza through the use of deadly force, intimdation, or deception.
Santellan arned hinmself, stalked his estranged ex-girlfriend
t hrough the parking lot, confronted her verbally and prevented her
fromreaching her car, brandished his pistol, and ultimtely shot
her . Garza knew she was threatened — why else would she have
screaned at him in fear? | ndeed, taking into account that

Santellan was nentally conpetent,® a failed ki dnappi ng coherently

2 Santellan’s confession does not detail the specifics of
this conversation, but it nmade hi mangry: “Yol anda becane abusi ve,
my mnd went blank, | pulled out a handgun with a full clip.”

3 The psychiatric report prepared by Dr. Lee Sines in 1994
concl uded that while Santellan was nentally ill and suffering from
a depressive disorder, intermttent explosive disorder, alcoho
abuse, and personality disorder, he was not nentally retarded and
was conpetent to stand trial and assist in his own defense.
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explains the “diversion of path” scenario pressed by the State at
trial.

The district court’s contrary conclusion rests on two
erroneous prem ses. First, the court sinply ignored Yolanda' s
dreadful scream when it concluded that no evidence supported the
theory that Santellan brandi shed his pistol at her or attenpted to
restrain her liberty with the threat of deadly force. The court
relied solely on the petitioner’s, not the State's, evidence in
this regard. Second, the district court relied on the fact that
the Court of Crimnal Appeals did not expressly affirm the
constitutional sufficiency of evidence on this theory, but instead
held that Garza’'s heart mght still have been beating when
Santellan placed her in his car. The district court inferred that
the Court of Crim nal Appeals also rejected the “diversion of path”
t heory.

Whet her the Court of Crimnal Appeals rejected the
“diversion of path” theory is not entirely clear, but is also
irrelevant to the ultimte question under Jackson. As we have
noted, the test in Jackson is whether any rational jury could have
found the elenents of guilt beyond a reasonable doubt. The
“di version of path” theory was sufficiently established. The facts
may be interpreted in other ways, wth varying |evels of

evidentiary support. The Court of Crimnal Appeals affirnmed on the
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basis that Garza may have been “still alive” because forensic
evi dence suggested her heart may have been beating after Santell an
| oaded her into his car. The State alternatively hypot hesi zes t hat
Santell an struck Garza before shooting her, thereby knocking her to
the ground and effecting a restraint. Finally, Santellan may have
fired the fatal shot after Garza was already in his car, since
bul l et casings were found there. Santellan urges that none of the
alternative theories of attenpted ki dnappi ng satisfies the Jackson
standard. *

Like the district court, Santellan recognizes that he
must defeat all of the theories of attenpted ki dnapping in order to
obtain relief. The Suprene Court has ruled that where a jury is
given the option of choosing between factually adequate and
factually i nadequate theories of guilt, jurors “are well equi pped
to analyze the evidence” and can be counted upon to base their

verdi ct upon the factually adequate theory. See Giffinv. United

States, 502 U.S. 46, 59, 112 S.C. 466, 474, 116 L.Ed.2d 371
(1991). In Giffin, the Suprene Court refused to overturn a

general guilty verdict because one of the possible bases of

4 W have no need to reach Santellan’'s additiona
contention that the “still alive” and “fatal shot in the car”
theories all ege not an attenpted, but a conpl eted ki dnappi ng under
Texas | aw, which i ntroduced a fatal variance. See United States v.
Mller, 471 U S 130, 105 S. . 1811 (1985); Stirone v. United
States, 361 U.S. 212, 80 S.Ct. 270 (1960).
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convi ction was unsupported by sufficient evidence. As an exanple,
the Court noted that invalidating a conviction on evidentiary
grounds was not appropriate if “an indictnment charg[ed] nurder by
shooting or drowning, where the evidence of drowning proves
i nadequate.” 502 U.S. at 56, 112 S.Ct. at 472. Thus, the possible
i nsufficiency of the evidence to prove nore than nere preparation
for restraint under one or nore theories is irrelevant, where there
remains a sufficiently supported theory of guilt. As the Seventh
Circuit has put it:

It is one thing to negate a verdict that, while supported

by evi dence, may have been based on an erroneous vi ew of

the law, it is another to do so nerely on the chance--

renote, it seens to us--that the jury convicted on a

ground that was not supported by adequate evi dence when

there existed alternative grounds for which the evidence
was sufficient.

United States v. Townsend, 924 F.2d 1385, 1414 (7th Gr. 1991).

Because the diversion of path theory of attenpted
ki dnapping is factually adequate, this portion of Santellan’s
argunent fails. The Court of Crimnal Appeals’ “decision”
upholding the constitutional sufficiency of the evidence of

att enpt ed ki dnappi ng was not unreasonabl e.®

5 Santellan alternatively argues that, as applied in this
case, the Texas capital punishnment statute is unconstitutional for
vagueness and because it does not sufficiently narrowthe cl ass of
deat h-eligible defendants. These argunents are neritless.
Attenpted kidnapping is a statutory aggravating factor that
el evates Santellan’s crinme above the of fense of ordi nary nurder and
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Due Process O aim
Santel |l an, supported by the district court, also argues
that the reliance by the prosecution at trial and by the Court of
Crimnal Appeals on separate theories of attenpted Kkidnapping
vi ol ated his due process rights and warrants the granti ng of habeas
relief. In support, he points to the Suprene Court’s decisions in

MCormck v. United States, 500 U. S. 257, 111 S.Ct. 1807 (1991) and

Dunn v. United States, 442 U.S. 100, 99 S. C. 2190 (1979).

Dunn stands for the proposition that “[t]o uphold a
conviction on a charge that was neither alleged in the indictnent
nor presented to a jury at trial offends the nost basic notions of
due process.” Dunn, 442 U. S. at 106, 99 S.Ct. at 2194. |In Dunn,
t he defendant was indicted, tried, and convicted on the theory that
he had lied under oath at a particular proceeding in Septenber

1976. Wien the appeal s court | ooked at the conviction, however, it

narrows the class of crines to which the d death penalty may
attach. See Tex. Penal Code § 19.03; Jurek v. Texas, 428 U.S. 262,
268-72, 96 S.Ct. 2950, 2954-56 (1976); Lowenfield v. Phelps, 484
U S. 231 at 243-46, 108 S.Ct. 546, 554-55 (1988). The of fense of
attenpted ki dnapping requires both specific intent and nore than
mere preparation to “restrain” the victim Santellan’s argunent
i gnores the evidence of specific intent to kidnap and the evi dence
of attenpted intimdation and restraint by neans of deadly force.
As the State observes, not only could a reasonable jury infer both
specific intent and the requisite anount of pre-nurder restraint,
but the evidence of Santellan’s specific intent to kidnap Garza
di stingui shes his case fromordinary nurders. It is thus incorrect
to assert, as Santellan does, that his capital murder conviction
threatens to transformevery nurder into a death-eligible crine.

16



concluded that the Septenber 1976 proceeding was not within the
coverage of the applicable crimnal statute, and it chose instead
to affirmon the basis of a statenent that the defendant had nade
at an Cct ober 1976 proceedi ng not nentioned in the indictnent. The
Suprene Court found this to be a due process violation. Simlarly,
in MCormck, the jury instructions explained that a canpaign
contribution could be proscribed by the Hobbs Act even where there
was no expectation of benefit by the contributor. The Tenth
Circuit disagreed, holding that the Hobbs Act required a quid pro
quo and listing a seven-factor test for such an arrangenent.
Rat her than remand the case, however, the court affirmed the
conviction on this new | egal basis, thereby violating due process.
McCorm ck, 500 U. S. at 269-270, 111 S.C. at 1814-15.

The present case is readily distinguishable fromDunn and
McCor m ck. The indictnent of Santellan alleged attenpted
ki dnapping only in general terns and did not commt the State to
prosecuting any one factual theory. Simlarly, the jury
instructions described the | aw of ki dnapping and crimnal attenpt
in considerable detail, but do not bind the State to a particular
interpretation of the facts or theory of attenpted kidnaping. In
contrast to Dunn, the incident for which Santellan was convi cted by
the jury--the nurder and attenpted kidnaping of Yolanda Garza in

Frederi cksburg on August 22, 1993--was al so definitively the basis
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of the appellate court’s affirmance of his conviction. As
di stinguished from the federal circuit court in MCormck, the
Texas Court of Crimnal Appeals did not reinterpret the rel evant
crimnal statute or apply different | egal standards than the tri al
court in Santellan’s case. I nstead, the court focused on a
different interpretation of the facts than that enphasized by the
prosecution at trial. Contrary to Santellan’s suggestion, the
Court of Crimnal Appeals did not “disavow the diversion of path
theory of attenpted ki dnapi ng, but raised and di scussed t he t heory,
al beit sonewhat briefly, inits published opinion. Santellan, 939
S.W2d at 162-63 and 165. Because of the general nature of the
indictnment and the jury charge, and because the Court of Crim nal
Appeal s affirnmed on the basis of the sane | aw and the sane ulti mte
acts that underlay the conviction in the trial court, neither Dunn
nor McCormck is applicable to Santell an’s case.

The Texas Court of Crim nal Appeals did not unreasonably
apply federal law in rejecting a due process claimand sustaining

Santellan’s convi cti on.
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| neffective Assistance of Counsel Caim

Santell an has chall enged on cross-appeal the denial of
hi s habeas cl ai mbased on his trial counsel’s failure to introduce
potentially mtigating psychiatric evidence during the puni shnent
phase of trial. He faults counsel’s failure to investigate,
prepare, and present mtigating evidence that Santellan suffers
fromorganic brain damage. Had the jury been presented with this
evi dence, he contends, there is a reasonable probability that he
woul d have received a |life sentence rather than death. See d enn
v. Tate, 71 F.3d 1204 (6th G r. 1995)(holding that trial counsel’s
failure to present evidence of the defendant’s brain damge
requi red reversal of his death sentence).

The standard for ineffective assistance of counsel is
wel|l established: Petitioner mnust show that (1) his counsel’s
representation was deficient, and (2) that the deficient
performance was so serious that it prejudiced his defense. See

Strickland v. Washington, 466 U S. 668, 687, 104 S.Ct. 2052, 2064

(1989). For a federal court to grant habeas relief, the state

court nust have unreasonably applied the Strickland standard. See

Wllians, 529 U.S. at 413, 120 S.Ct. at 1523. The federal district
court held that while the Court of Crim nal Appeals unreasonably

applied the deficiency prong of Strickland, its conclusion that

Santellan suffered no prejudice as a result of this deficient
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performance was reasonabl e. Based on the district court’s
eval uation of the prejudice prong, and expressing no opiniononits
decision as to the first prong, we affirm

Overwhel m ng evidence illustrated Santellan’s history of
di spl ayi ng a viol ent personality and behavi or whol |y apart fromthe
ki dnappi ng and nurder of Garza. Considering that history in |Iight
of the horrific nature of this offense, a reasonable court could
conclude that there was no substantial |ikelihood that the outcone
of the puni shnent phase woul d have been altered by evi dence that he
suffered organic brain danmage. Under the deferential standard of
Section 2254(d), the Texas court did not unreasonably apply the

second prong of Strickland to Santellan’s case.

Concl usi on
Based on the foregoing discussion, the Texas Court of
Crimnal Appeals did not unreasonably apply clearly established
federal law to Santellan’s insufficiency of the evidence, due
process or ineffective assistance of counsel clains. Accordingly,
t he judgnent of the district court granting the relief under 8§ 2254

i s REVERSED
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