IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-50139

WASHI NGTON LEGAL FOUNDATI ON, W LLIAM R SUMMERS
and M CHAEL J. MAZZONE

Pl aintiffs-Appellants,

ver sus

TEXAS EQUAL ACCESS TO JUSTI CE FOUNDATI ON, RI CHARD TATE, Chairman
Texas Equal Access to Justice Foundati on, THOMAS R. PHI LLI PS, Chi ef
Justice, and Justices NATHAN R HECHT, CRAIGT. ENOCH, PRI SCILLA R
OVENS, JAMES A. BAKER, DEBORAH G HANKI NSON, HARRI ET O NEILL, and
XAVI ER RODRIGUEZ in their official capacities as Justices of the
Suprene Court of Texas,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas, Austin Division

May 31, 2002
ON PETI TI ON FOR REHEARI NG EN BANC
(Opi ni on Cctober 19, 2001, 5 Cr., 2001 270 F.3d 180)

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM

Treating the Petition for Rehearing En Banc as a Petition for
Panel Rehearing, the Petition for Panel Rehearing is DEN ED. The
court having been polled at the request of one of the nenbers of
the court and a majority of the judges who are in regular active
service not having voted in favor (Fed. R App. P. and 5th Gr. R
35), the Petition for Rehearing En Banc is DEN ED

Judge Hi ggi nbot ham did not participate.



CH EF JUDGE KI NG and JUDGES JOLLY, W ENER, BENAVI DES, STEWART,
PARKER, and DENNIS, Circuit Judges, dissenting from denial of
rehearing en banc.!?

In this second round of the captioned case, a divided panel of
our court reversed the district court’s ruling and held the Texas
| nt er est on Lawyers’ Tr ust Account s (I OLTA) program
unconstitutional. Soon afterwards, the Ninth Crcuit, sitting en
banc, upheld the constitutionality of an essentially identical
| OLTA programin the State of Washington.? 1In so doing, the court
formul ated answers to constitutional questions that are common to
bot h cases, answers that are consistent with those in our district
court’s ruling and Judge Wener’s panel dissent, and thus contrary
to those of our panel majority. Despite this split in the
circuits, our 2-1 reversal of the district court, and the far-
reachi ng, exceptionally inportant constitutional and practical
consequences of the Fifth Amendnent jurisprudence thus established
for this circuit by but two of our judges, a tie anobng voting
active judges prevented this case fromreceiving the rehearing en

banc that it so richly deserves. Gven (1) the disagreenent

1 Judge Hi ggi nbot ham recused hinself fromthe case, |eaving
fourteen active Crcuit Judges, seven of whom voted for en banc
rehearing and seven of whom voted against it. Pursuant to Fifth
Circuit operating procedure, an evenly divided vote on an en banc
poll results in denial of rehearing en banc, |eaving the panel
opinion in effect.

2 Washi ngton Legal Foundation v. Legal Foundation of
Washi ngton, 271 F.3d 835 (9th Cr. 2001) (holding that, although
interest in |IOLTA accounts is property, no taking occurred and no
j ust conpensati on was due).




bet ween our panel majority and the Ninth Grcuit sitting en banc,
(2) the fact that our panel majority opinion forges novel and far-
reachi ng Taki ngs jurisprudence for this circuit, (3) the inability
of the plaintiffs to show any conpensabl e | oss what soever, and (4)
the effect on IOLTA prograns that wll Ilikely result from the
opi ni on of the panel majority, we find it difficult to understand
how any judge of this court (even those who served on this panel)
could fail to deem this case worthy of en banc reconsideration

irrespective of what the reasoning and result should be. W are
therefore constrained to dissent respectfully fromthis denial of
a rehearing en banc. Qur hope is that the Suprene Court wll see
fit to address this very inportant case once agai n and resol ve the

guestions left unanswered by its prior opinion.?

3 Phillips v. Washington Legal Foundation, 524 U.S. 156, 172
(Rehnquist, C J.):

We express no view as to whether these funds have been

“taken” by the State; nor do we express an opinion as to

the anmount of “just conpensation,” if any, due
respondents. W |eave these issues to be addressed on
remand.



WENER, Circuit Judge, supplenenting the foregoing dissent from

deni al of rehearing en banc: ™"

My reasons for believing that this case is worthy of en banc
review are the sane as those set forth in the foregoing di ssent by
the seven of us who voted to rehear it. | nowwite separately to
add the substantive | aw reasons why | am convinced that we should
have reheard thi s appeal en banc and rei nstated the judgnent of the
district court.

As a practical outconme for our circuit, the panel majority’s
hol ding dismantles | OLTA prograns that have found favor in all
fifty states as a neans of funding legal services for the
underprivileged while fulfilling lawers’ ethical obligations to
contribute to the delivery of such services for that segnent of
society.! Jurisprudentially, the opinion of the panel mjority
forges novel Fifth Amendnent Takings jurisprudence for our circuit
by mandating a sinple anal ytical approach —and its scope —t hat
must be taken when courts of this circuit consider a Takings O ause
issue. | shall do ny best to denonstrate why | believe that the
panel majority’s reasoning and judgnent are w ong.

. 1OLTA |

Fol | ow ng our first go-around wi th Washi ngt on Legal Foundati on

Chi ef Judge King and Judges Benavi des, Stewart, Parker,
and Dennis join in this supplenental dissent.

! Phillips v. Washington Legal Foundation, 524 U S. 156, 159
n.1 (1998); Mddel Rul es of Professional Conduct Rule 6.1; State Bar
of Tex. Pro Bono Policy; Geoffrey C. Hazard, Jr., After
Prof essional Virtue, 6 Sup. C. Rev. 213, 215 (1989).




v. Texas Equal Access to Justice,? a five-justice mpjority of the

Suprene Court deliberately answered but one of three questions
rai sed by the case. That mgjority held that interest on funds
deposited into | awers’ trust accounts is “property” of the client,
but the same mpjority expressly left unanswered the other two
guesti ons:

We express no view as to whether these funds have been
“taken” by the State; nor do we express an opinion as to

the anmount of “just conpensation,” if any, due
respondents. W |eave these issues to be addressed on
remand. 3

The Court neither stated nor inplied that prospective (injunctive)
relief is even a possibility. Pursuant to the Suprene Court’s
directive and the crucial, far-reaching inpact of the answers to
these constitutional questions, this case and its inplications at
the circuit level of the fifty sovereign states should not have
been left to the determnation of but two (or even three if the
panel had been unani nous) of our fifteen active judges.

Qur panel majority’'s opinion and the Ninth Crcuit’s en banc

opi ni on val i date Justice Souter’s worst concerns and predi ctions in

2 Washi ngton lLegal Foundation v. Texas Equal Access to
Justice (IOTA 1), 873 F. Supp. 1 (WD. Tex. 1995) aff’'d in part,
vacated in part, rev’d in part by 94 F.3d 996 (5th Cr. 1996) r’ hrg
en banc denied by 106 F.3d 640 (5th G r. 1997) cert. granted in
part by Phillips v. Washington Legal Foundation (Phillips), 521
U S 1117 (1997) aff’'d by 524 U. S. 156 (1998) appeal after remand
by 86 F. Supp. 2d 624 (WD. Tex. 2000) (ILO.TA 11) rev'd and
remanded by 270 F.3d 180 (2001) (Wener, J. dissenting).

3 Phillips, 524 US at 172 (Rehnquist, C. J.) (enphasis
added) .



Phillips.* In the eyes of the dissenting justices, the majority’s

recognition of the plaintiff’s “abstract property right to interest

“actually earned’ ”®> on his principal — severed from the
i nextricable questions whether a taking occurred and, if so,
whet her conpensation is due — skewed the Fifth Anmendnent

anal ysis.® Indeed, just as Justice Souter predicted, our district
court’s determnation that the plaintiffs could not prove any
anount of nonetary |oss under any accounting or econom c theory

denonstrates that the Suprene Court’s abstract pronouncenent in

Phillips identified a right that exists in theory but is noribund
in reality: Wth zero conpensable |oss, the abstract property

right recogni zed by the Court has “no practical consequences for

pur poses of the Fifth Amendnent.”’

1. 1OTA 11

A. Takings: Ad Hoc versus Per Se Analysis

A divi ded panel of this court has now established the Taki ngs

jurisprudence for this circuit regarding whether to use ad hoc or

4 Phillips, 524 U S. at 175-76, 178 (Souter, J., joined by
Stevens, G nsburg, and Breyer JJ., dissenting).

> ld. at 178.

6 1d. (“One may wonder here not only whether the theoretical
property analysis may skew the resolution of the taking and
conpensation issues that will follow, but also how far today’s
hol di ng may unsettl e accepted governnental practice el sewhere.”)

T 1d. at 174.



per se anal ysis when the property purportedly “taken” is noney —
nmore specifically, theillusory right to future interest, if any —
that is both fungible and valued in dollars on its face.
Consequent |y, determ nati on whether the workings of | OLTA effect a
taki ng depends | argely on the anal ytical nethodol ogy enpl oyed by
the exam ning court. The Ninth GCrcuit noted that, in Takings
Cl ause cases, one or the other of two anal yses —ad hoc or per se
— has been enpl oyed.? Explaining that the per se analysis
general |y has not been used except in the context of real property,
the Ninth Grcuit determned that the ad hoc takings analysis is
the correct nethod to apply when the property at issue is the nere
i ntangi bl e personal property right to potential interest, such as
t hat which m ght accrue in | OLTA accounts.® |n then conducting its
ad hoc assessnent, the Ninth Crcuit inspected (1) the economc
i npact of the regulation on the claimant, (2) the extent to which
the regulation interfered with i nvest nent - backed expectations, and

(3) the character of the governnental action.?° Based on the

8 |d. at 854 (citing Loretto v. Tel epronpter Manhattan CATV
Corp., 458 U. S. 419 (1982) (use of per se analysis); Penn Central
Transportation Co. v. Gty of New York, 438 U.S. 104 (1978) (use of
ad hoc analysis)).

° |d. at 856-57:

Al though we note that the Fifth Crcuit recently has
decided in a two to one decision to adopt the per se
method of analysis in simlar (but not identical)
ci rcunst ances, given the npobnetary nature of the property
in question, the public nature of the I OLTA program and
the highly-requl ated nature of the banking industry, we
believe the better approach is [the ad hoc anal ysis] of
Penn Central. (enphasis added) (citations omtted).

10 1d. at 857



unassail able truismthat, absent the | OLTA program the plaintiffs
coul d not have recogni zed any net interest on their principal and
that their investnent position was no worse-off with IOLTAin pl ace
than without it, the court’s ad hoc calculus revealed that no
“taking” under the Fifth Amendnent had occurred. !

Qur anal ysis should have been guided by an understandi ng of
the exact nature of the “property” at issue, not nerely that,
according to the Suprene Court, it is property. Here, we deal with
neither tangible or intangible real property, nor even tangible
personal property, such as a painting taken by a city for display
inthe Hotel de Ville. Rather, the “property” here at issue is the
epheneral net interest, if any, on a client’s funds deposited into
an | OLTA account, which can only produce net interest when conbi ned
with funds of other clients: Separately, the deposited funds are
too few or are held too briefly to produce net interest for the
i ndi vidual client who owns the principal on deposit.

The only answer provided by the Suprenme Court in Phillips is

that this potential interest to be earned on funds in an |ICOLTA

account is property. Post Phillips, the first question we nust
answer —whet her to apply ad hoc or per se analysis, or sone yet

unarticulated nethod to be used in situations when noney is the
purportedly taken property — is a novel and open one for our

circuit, not to nention the entire federal system save only the

1 I'n ny panel dissent | assuned arguendo that a taking had
occurred so as to reach the position that, even if there is a
taking, it is unconstitutional only if done wthout |ust
conpensati on.



Ninth Crcuit. Qur panel majority’s opinion assunes that the
appropriation of IOLTA funds is a physical intrusion of property
requi ring application of the per se test articulated in Loretto v.

Tel epronpter ©Manhattan CATV Corp. *? Like many of the cases

enpl oying per se analysis, however, Loretto involved only real
property, making its application to the instant case a very
questionabl e proposition. Wether appropriation of interest on an
| OLTA account shoul d be anal yzed identically to physical invasions
of real or tangi ble personal property is particularly inportant in
light of the Suprenme Court’s recent directive:

This longstanding distinction between acquisitions of

property for public use, on the one had, and regul ati ons

prohibiting private uses, on the other, nakes it

i nappropriate to treat cases involving physical takings

as acontrolling precedents for the evaluation of a claim

that there has been a “regulatory taking,” and vice

versa. 3

The key inquiry thus becones whether appropriation of |IO.TA
funds is akin to the physical intrusion discussed in other per se
cases. Scrutiny of (1) the original “fairness and justice”
pur poses of the Fifth Amendnent, (2) the rationale underlying the
per se doctrine, (3) the nethodol ogy enployed by takings cases

i nvol ving noney or nonetary liability, in addition to (4) a

t hor ough eval uati on of the cases purportedly supporting application

12458 U.S. 419 (1982) (holding that a takings had occurred
by the fact of the physical intrusion of a cable conpany’s cable on
the roof of a privately owned buil di ng).

13 Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regi onal
Pl anni ng Agency, 535 U.S _ , | 122 S. . 1465, 1479 (2002)
(citation omtted).




of the per se doctrine, nmakes clear that this doctrine, as it is
used in cases dealing with real or tangi ble personal property, is
ill-suited to analyze the instant case, which involves intangible
personal property in the formof potential interest on principal.

B. Fai rness and Justice

The original purpose of the Fifth Anmendnent reflects an
understandi ng that situations |like the one presented by |IOLTA do
not fall neatly into any particular takings analysis. One of the

Suprene Court’s venerable Takings Cl ause cases, United States v.

Arnstrong, teaches that “The Fifth Amendnent’s guarantee that
private property shall not be taken for public use w thout just
conpensation was designed to bar Governnent from forcing sone
peopl e alone to bear public burdens, which, in all fairness and
justice, should be borne by the public as a whole.”' Here, no one,
including the plaintiffs, is being asked to “bear” a public burden
in any sense that inpinges on the notions of fairness and justice.
In fact, the evidence presented in the district court clarifies
that absolutely no hardships are borne by the plaintiffs as a
result of IOLTA —their position, vis-a-vis Takings Cause law, is
exactly the sanme with or without I OLTA, relegating their dubious
conplaints solely to the real mof the First Amendnent.

It is indeed a novel extension of Fifth Amrendnent
jurisprudence to allow these plaintiffs to prevail wthout any

show ng of | oss or hardship. In fact, in this case, it is the

14364 U S 40, 49 (1960).
10



prescribing of injunctive relief that assaults the notions of
fairness and justice wunderlying the Anmendnent. It is the
plaintiffs —accused by sone of playing the dog i n the manger® —
who, begrudgi ng others what they cannot thenselves enjoy, seek to
dismantl e a programthat pronotes the public good w thout placing
undue burdens on any one person or group.

C. | ncongruous Rationale Underlying the Per Se Doctrine

Loretto explains the rationale for enploying the per se
anal ysi s i n physical invasion cases: “Property rights in a physi cal
thing have been described as the rights ‘to possess, use and

di spose of it. To the extent that the governnment pernmanently
occupi es physical property, it effectively destroys each of these
rights.”® This rationale, although convincing in the context of
real and tangi bl e personal property, is inapt when the property at
issue is the speculative interest on the plaintiffs’ pooled funds
in an | OLTA account: unpool ed, such principal could not generate
net interest. Wthout Congress’s enactnent of 12 U S. C. § 1832,

which permtted the creation of NOWaccounts, a client’s principal

woul d have absolutely no economc value to the client beyond the

5 See Donald L. Beschle, The Suprenme Court’s | OLTA Deci sion:
O Dogs, Mangers, and the Ghost of Ms. Frothingham 30 Seton Hal
L. Rev. 846, 867 (2000); see al so, Aesop, Aesop’s Fables 1 (G osset
& Dunlap, eds. 1947) (describing a dog that cannot derive
beneficial wuse of straw, but inexplicably, perhaps for sone
perverse satisfaction, denies an ox that eats the straw access to
it; the author includes the story’ s noral: “Ah, people often grudge
ot hers what they cannot enjoy thenselves.”).

6 loretto, 458 U.S. at 435 (enphasis in original) (citation
omtted).

11



val ue of the principal itself. Therefore, unlike real or tangible
personal property, the plaintiffs’ property right to receive

interest on their principal, with or without IOLTA, is a kind of

1] ”

property that its owners cannot actually “use” or “dispose” of,
even if it is, hypertechnically, their property.

The Suprene Court, in deciding that the interest on |IQOLTA
accounts is property, noted that valuable rights other than
econom c rights appertain to property. Specifically, the Court’s
majority opinion states that “[wlhile the interest at issue here
may have no economcally realizable value toits owner, possession,
control, and disposition are nonetheless valuable rights that
inhere in property.”18 Even though, as an abstract universal
proposition, this is undoubtedly true, the Court did not informus
j ust what those other “valuable rights” would be in the context of
the specific property at issue. | find perplexing the Court’s

statenent that property may still have value, other than its pure

nmonet ary val ue, given the context of the kind of property here at

I Ssue —— noney. Wth the utnost respect (and at the risk of
revealing ny own intellectual shortcomngs), | read the Court’s
opinionin Phillips as beggi ng the question of what other “val uabl e

rights” inhere with the ownershi p of noney, which, axiomatically,

can only be defined by its face val ue.

17 The interest that accrued on those accounts would be
forfeited to the banks which held the accounts. See IOLTA I, 270
F.3d 180, 182-83 (5th Cr. 2001).

8 Phillips, 524 U S. at 170.
12



Second, none dispute that, even without | OLTA, the plaintiffs
cannot physically “possess” this chineric interest or even
“control” where these funds end up. The plaintiffs’ nythical
“choice” is between allow ng banks to gobble the interest, using
each client’s principal as an interest-free | oan, on the one hand,
or allowng the |awers of Texas, under the supervision of the
Texas Suprene Court, to fulfill the |l egal profession’ s ethical duty
to the needy by diverting the interest to legal aid societies, on
the other. Put sinply, the “valuable rights” other than economc
val ue that appertain to real or tangi ble personal property sinply
do not exist when the property at issue is potential interest on a
princi pal anount that alone is too small or held too fleetingly to
generate net interest for its owner.

When carefully assayed, the property at issue in IO.TA
constitutes a unique variety that does not easily conformto the
traditional rights attendant on real or tangi bl e personal property.
Understanding this, Justice Souter stated in dissent that “it is
enough to note the possible significance of the facts that there is
no physical occupation or seizure of tangi ble property, that there
i S no apparent econonic inpact....”' This observation denonstrates
that, even though the Suprene Court decided that the interest on
| OLTA accounts is property, the Court has not yet identified the
type of taking, if a taking at all, that is effected by

appropriation of ICLTA interest.

19 |d. at 176 (Souter, J. dissenting).
13



The difficulty in evaluating the type of analysis that is
appropriate for IOLTAfunds is especially inportant in |light of the
Suprene Court’s explanation that “physical appropriations are
relatively rare, easily identified, and usually represent a greater
affront to individual property rights.”?° The Ninth Crcuit’'s en
banc analysis and ny dissent in this circuit’s |OLTA Il case, not
to nention the 5-4 divided Suprene Court, confirnms that we are not
presented with a situation that is susceptible of easy |egal
categorization, a fact that mlitates against the panel nmgjority’s
per se analysis. 1In this case, and possibly all others involving
a nonetizable interest, the per se doctrine — adopted from the
Suprene Court’s rulings in real and tangi ble personal property
cases — is a blunderbuss approach to an issue that requires
target-rifle accuracy.

D. Bal anci ng Approach Enployed in Takings Cases Invol Vving
Money

Unfortunately, the few cases that address the Takings C ause
inthe context of noney are not wholly on point. They do, however,
confirm that when the property at issue is noney, a distinct
anal ysis —separate from per se or ad hoc, or any other nethod
used for real and tangi bl e personal property —is required. Both

Webb’' s Fabul ous Pharmacies, Inc. v. Beckwi th? and United States v.

20 Tahoe-Sierra, 535 US at _ , 122 S C. at 1479
(discussing the contrast between regulatory takings of real
property and physical intrusions on real property).

21 449 U.S. 155 (1980) (holding that the court clerk’s
appropriation of the interest on funds held by the court in an
i nterpleader action was an unconstitutional taking because the

14



Sperry Corp.? are “fee for services” cases which were decided by

assessing the rel ati onshi p between the anount of noney w thhel d by
t he governnental entity and the service provi ded by the governnent
for which the noney was withheld (court fees in Wbb's, clains
tribunal in Sperry). Al t hough the Court held that a takings
occurred i n Webb’ s when t he governnent appropriated an i nt erpl eader

accounts’ interest, the facts of Webb are i napposite to the i nstant

case despite their superficial simlarity. Webb’'s would be
anal ogous to the <case before wus only if |IO.TA prograns

indiscrimnately appropriated the interest from a client’s
principal, whether or not on its own that principal would have
earned net interest the receipt of which the client had a
| egitimate expectation. The defining terns of the | OLTA program
however, preclude this result by barring the deposit of that
category of client funds into | OLTA accounts. 2

More inportantly, the focus in Wbb’s and Sperry is on the
reasonabl eness of the relationship between the appropriated anount

and the reasons for the appropriation, suggesting that, in the

funds were held for the benefit of creditors and the anount
w t hhel d was not reasonably related to services rendered by the
court).

22493 U.S. 52 (1989) (holding that wi thholding of a snal
percentage of an award fromlran-United States C ains Tribunal was
not an unconstitutional taking because the anmount was not clearly
excessive as a user fee).

2 TEAJF Rule 6 (dient funds nmay be deposited in an | OLTA
account only if those funds “could not reasonably be expected to
earn interest for the client or if the interest which mght be
earned on such funds is not likely to be sufficient to offset the
cost of establishing and nmai ntaining the account....”)

15



context of noney, the Suprene Court does not apply the sanme per se
analysis it uses in the context of real and tangi ble persona
property. Wthout question, in both cases the governnental entity
forthrightly took control of the funds, but in neither case was the
taking by itself determ native of the outcone. Significantly, one
of the dispositive factors in Wbb's was that “Webb’ s
creditors...had nore than a unil ateral expectation” in the accruing
interest and that “it was property held only for the ultinmate
benefit of Wbb's creditors.”? 1|In contrast, the plaintiffs here
cannot possibly have any financial expectation (unilateral or
otherwise) in the interest fromthe I OLTA account —their funds
could never gain net interest for them even without |COLTA 2°

In all likelihood, these specific concerns, which arise when
the property at issue is noney, are what pronpted the Court to
remark in Sperry that “[i]t is artificial to view deductions of a
percentage of a nonetary award as physical appropriations of
property. Unlike real or personal property, noney is fungible.”?2®
In both Wbb's and Sperry the Court engaged in an inplicit
wei ghting of factors, simlar to that wundertaken in a case

expressly enploying ad hoc analysis, to determne the

24 \Wbb's, 449 U.S. at 451.
25> See supra note 23.

26 493 U. S at 62, n. 9. Contrary to Judge Kozinski’'s
argunent in his dissent fromthe Ninth Grcuit’s en banc opinion in
WF v. LFW fungibility is relevant and inportant. It not only
af fects the choice of Suprene Court precedent to be applied, but,
as di scussed further below, obviates and renders inapt injunctive
remedi es.

16



reasonabl eness of the appropriations involved.

This thenme as articulated in Sperry —that noney is a uni que
type of property which is inadequately covered by conventional real
or personal property analysis —is reflected in two subsequent

appel l ate court cases. In Nxonv. United States, the DC. Crcuit

held that personal property is subject to Loretto' s per se
doctri ne. In doing so, however, the court expressly described
Sperry as clarifying that, although real and personal property are
subject to the doctrine, noney does not receive per se analysis.?

More recently, in Branch v. United States, holding that the Fifth

Amendnent was not violated by the federal governnent’s seizure of
one bank’s assets to offset |osses of another bank owned by the
sane bank holding conpany, the Federal Crcuit stated that
“[ bl ecause of ‘the State’'s traditionally high degree of control of
comercial dealing,” the principles of takings |aw that apply to
real property do not apply in the sane manner to statutes inposing
nonetary liability.”?® Seenmng to foreshadow the uni que nature of
| OLTA, the Branch court, using Sperry as its paradi gmati c exanpl e,
continued: “Nor are other, | ess conventional assessnents viewed as

per se takings, requiring conpensation without inquiry into their

21 978 F.2d 1269, 1285 (D.C. Cir. 1992) (the court’s
parent heti cal explanation of Sperry followng its citation of that
case reads: “distinguishing between noney, which is not subject to
the per se doctrine because it is fungible, and ‘real or personal

property’”).

28 69 F.3d 1571, 1576 (Fed. Cir. 1996) (quoting Lucas v. South
Carolina Coastal Council, 505 U. S. 1003 (1992)).

17



r easonabl eness. " ?°

The Texas |IOLTA program is nothing if not a *“less
conventional” nmethod of regulating financial dealings wth
comercial institutions so as to fulfill the legal profession’s

ethical obligation to the wunderprivileged nenbers of society.
Thus, the panel majority’ s application of the per se doctrine, in

the formdevel oped for real and personal property other than noney,

is ahighly questionabl e proposition that suffers fromtwo pal pabl e
analytical flaws: (1) It is not grounded in definitive or wholly
appl i cabl e Suprene Court precedent; and (2) it fails to address the
speci al treatnent accorded by the Suprene Court and ot her appell ate
courts to situations in which the property purportedly taken is
noney.

E. | nadequat e Case Law Support for Application of Per Se
Anal ysi s

A closer study of the four cases relied on here by the panel
majority to reach its conclusion regarding the per se doctrine
further illustrates the weakness of the panel’s argunent.?3°
According to the panel majority, Phillips, and Webb’s and Loretto
(the two cases on which Phillips relied), “conpel applying the per
se anal ysis.”% | nust disagree: The analysis in Phillips mandates

no such nethod; the Court specifically answered only the question

29 1d.

30 See Phillips, 524 U.S. 156; Lucas, 505 U.S. 1003; Wbb’'s,
449 U.S. 155; Loretto, 458 U S. 419.

31270 F.3d at 186.
18



whet her the interest on |IOLTA accounts was property, expressly
pretermtting any di scussion of takings and just conpensation. The
Court’s majority opinion cites Wbb’s only for the proposition that
interest follows principal, and cites Loretto only for the

proposition that an itemcan be property w thout having a positive

econom ¢ or market val ue. Thus, the panel nmgjority’s reading
unduly strains the plain |anguage of Phillips. The sinple fact of

the Court’s reliance on Wbb’'s and Loretto for the “property”
anal ysi s does not dictate application of those cases to the takings
guesti on.

Furt hernore, as di scussed above, those case are factually and
| egal Iy distinguishable from the instant case, nmaking any rote
application of their reasonings or holdings sinplistic and
i hcongr uous. Webb’'s was a user-fee case that did not address
either per se or ad hoc approaches, instead basing its holding on
(1) the legitimte expectation of accrued interest by creditors,
and (2) the arbitrary rel ati onshi p between t he anount taken and any
service rendered by the governnent.3 Loretto i nplicated an actual,
physi cal occupation of real property by a cable conpany’s |ines.
As the Court was dealing with a brick-and-nortar item the presence

of the cable lines actually did interfere with other “valuable

32 As already stated, the Court’s focus on these factors in
Webb’s inplicitly endorses a non-categorical approach to takings
anal yses that involve noney. The panel mgjority’s focus on the
“factual simlarity” of Whbb's is msleading because the cases

woul d be factually analogous only if clients whose principals
could, on their own, earn net interest were pooled in an IQOLTA
account despite those «clients’ legitimate expectations of

possessing the interest on their principals.
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rights” such as the right to control, dispose of, and otherw se
profit fromthe physical space occupied by the cables. It is these
prototypical physical 1invasion cases (and parallel tangible
personal property cases) for which the Suprenme Court created per se
analysis in the first place, and it is only these to which the
anal ysis has been applied. No case cited by the panel mgjority or
witten by the Suprene Court has rotely applied the per se doctrine
to the putative taking of noney or a nonetizable interest.

Wth simlar fallacy, the panel majority reads Loretto to
stand for the proposition that physical occupation of property

constitutes a per se taking “regardless of the econom c inpact on

the owner.”3® The holding of Loretto, however, is nuch narrower:
The physical invasion of real property, no matter how mninmal, is
a per se taking. Specifically, the Loretto court stated that a
per manent physical occupation is a per se taking evenif the action
“has only mnimal economc inpact on the owner [of the real
estate].”3 Thus, Loretto did not answer the nore difficult
gquestion of how to assess a purported taking with no economc
i npact on property that is only valued nonetarily —noney. The
panel majority’s invoking of Loretto still |eaves three issues
unsati sfactorily unresol ved: (1) whether appropriation of potenti al
net interest frompool ed principals, which principals by thensel ves

could not produce net interest, is a physical invasion or

38 270 F.3d at 187 (enphasis added).
3 458 U.S. at 435.
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occupation; (2) whether the takings analysis for real or tangible
personal property is applicable to the purported taking of
potential interest; and (3) what is the proper treatnent of
nmonetary appropriations that have no economc inpact on the
property owner whatsoever.

Finally, Lucas, another case cited by the panel majority in an

effort to support its application of per se takings analysis

provi des only paper-thin support, if any support at all, for the
panel majority’s position. In Lucas, the Court dealt with a
requlatory taking of real property. Even though it was a

regul atory taking and not a physical invasion, the Court abandoned

the ad hoc test of Penn Central and declared the regulation a

taki ng because it had caused the property owner to “sacrifice al

econom cally beneficial” uses of his property.® [|If the panel

majority truly wants to apply Lucas to the instant case, then the
rel evant i nquiry nust be whether OLTA strips the plaintiffs of all

economcally beneficial use of their property (i.e., their

interest). Sinply and accurately, the answer is no. Even absent
| OLTA, the plaintiffs cannot use the interest on their principals
because their funds will not gain net interest; therefore, by
definition, vis-a-vis the plaintiffs, there is no such thing as an
econom cal ly beneficial use that the governnent coul d have taken.
The plaintiffs’ counter argunent —that, even though no econom c

benefit is lost through the program |OLTA robs them of the

3% 505 U S. at 1019 (enphasis added).
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subj ective benefit of letting their speculative interest lie fallow
—i1s not atakings claim at nost, it is a dubious First Anendnment
claim

The panel majority’s reliance on Lucas is rendered even nore
t enuous by the Suprene Court’s statenent in that case regarding the
treatment of commercial dealings. Discussingthe regul atory taking
of real property, the Court in Lucas decl ared

It seens to us that the property owner necessarily

expects the uses of his property to be restricted, from

time to tinme, by various neasures newly enacted by the

State in legitimte exercise of its police power;... And

in the case of personal property, by reason of the

State’s traditionally high degree of control over

commercial dealing, he ought to be aware of the
possibility that new regulation mght even render his

property economcally worthless (at least if the
property’s only economically productive use is sale or
manuf acture for sale). In the case of |and, however,

” 36

This statenent in Lucas, read in conjunction with the Federa
Circuit’s approach in Branch,?® casts even greater doubt on the
panel majority’s decision to subject the potential interest here at
issue to the doctrines used to evaluate takings of real property
and personal property other than noney. Far from “conpelling” a
per se approach, the panel mjority’s analysis belies the
conplexity of established Takings C ause precedent and avoids
tackling the demanding questions presented by a taking of
nmoneti zabl e property as distinguished from real and tangible

personal property.

3% 1d. at 1027-28.
37 See supra notes 27-28 and acconpanyi ng text.
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[11. The Anpunt of Just Compensation Due, |If Any

The second question |eft open by the Suprenme Court’s opinion
in Phillips is what just conpensation, if any, is due. Consistent
wth my dissent but contrary to the panel mgjority’'s view, the
Ninth Crcuit held that, even if there were a “taking” of
property,” it was not done wthout just conpensation: Just
conpensation for zerois zero. Relying on Justice Hol nes stat enent

i n Boston Chanber of Commerce v. Gty of Boston that “the question

is Wiat has the owner |ost? not What has the taker gained[,]” the
Ninth Grcuit sought to determne what the plaintiffs would have
gai ned i n the absence of | OLTA 3% Concluding that the nbost that the
plaintiffs |lost was the esoteric right to prevent their principal
from earning interest (presumably only because they opposed the
governnent’s making use of that interest without their consent —
or downright disapproval of the uses to which “their” interest
would be put), that court found that the plaintiffs suffered
nei t her economc | oss nor the loss of a right with econom c val ue.
The Suprenme Court’s opinion in Phillips neither decreed nor
conpel l ed an answer to the just conpensation question; in fact, the
Phillips majority specifically wote that “whether client funds

held in I OLTA accounts could generate net interest is a matter of

sone dispute.”®* Traditionally, the resolution of these factual

di sputes is the province of the district court. Here, follow ng

38 271 F. 3d at 862 (quoting Boston Chanber of Commerce v. Cty
of Boston, 217 U.S. 189, 195 (1910)).

3% 524 U.S. at 169 (enphasis added).
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remand, presentation of testinony, and hearings regardi ng vari ous
accounting and econom c theories, the district court determ ned, as
a factual matter, that individual client funds could not generate
net interest and therefore the plaintiffs’ loss totaled zero
dollars. The plaintiffs essentially conceded this point, and none
contends that this finding is clearly erroneous. The district

court’s factual finding in this regard should erase the doubts

expressed by the Phillips majority, as no dispute should currently
exi st : When no just conpensation is due, the taking is not

unconstitutional.

Keeping the finding of zero conpensable loss firmy in mnd,
our panel should have followed the chronological analysis
prescribed for all takings cases: First determ ne whether a
takings occurred, and then determine the anmount of |just
conpensation, if any, that is due. | nportantly, the Fifth
Anmendnent has never been read to proscribe a taking vel non;*
rather it is a constitutional guarantee that anything taken will be

justly conpensated for, if necessary.* Thus, the logic that flows

fromthis established understandi ng of the Fifth Amendnent is that

40 First English Evangelical Lutheran Church of dendale v.
Los Angeles (First English), 482 U S. 304, 314 (1987) (“As its
| anguage indicates, and as the court has frequently noted, [the
Fifth Anmendnent] does not prohibit the taking of private property,
but instead places a condition on the exercise of that power.”)
(enphasi s added).

41 1d. (“This basic understandi ng of the Amrendnent nmakes cl ear
that it is designed not tolimt the governnental interference with
property rights per se, but rather to secure conpensation in the
event of otherwi se proper interference anounting to a taking.”)
(enphasis in original).
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a takings by itself, even one that is a per se taking, is not
unconstitutional; only failing to conpensate the dollar val ue of
any resulting l oss is unconstitutional. |I|ncredul ously, by invoking
the ripeness doctrine, the panel majority turned this
straightforward and controlling approach on its head, opting
instead for a circular analysis that finds no support in logic or
case | aw.

Assum ng, arguendo, that a takings occurred (whether per se or
ot herwi se), the proper analysis of |IO.TA should have proceeded
thusly: (1) The potential interest on an | OLTA account i s property;
(2) a taking occurred (ny arguendo assunption); but (3) the
plaintiffs denonstrated a nonetary |oss of zero as determ ned by
the district court’s extensive fact-finding;, so (4) the anount of
just conpensation due to the plaintiffs is zero; (5) the taking
(whet her per se or otherwise) is not unconstitutional; ergo, no
remedy is required. Instead of dealing with the just conpensation
determnation in this direct manner, as it should have, the panel
majority instead junped froma finding of a per se taking to a

prohibition of the taking through injunctive relief —the exact

result proscribed by the Suprene Court in First English.

When reduced to its essentials, the panel’s novel nethodol ogy
appears to proceed in this order: (1) the potential interest on the
| OLTA accounts is property; (2) a per se takings occurred under

Loretto; (3) having determned that a per se taking of property
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occurred, the district court’s finding of zero loss is irrel evant;
(4) because a takings has occurred there nust be sone avail able
remedy (even though none is nentioned in the Constitution)
regardl ess of the district court’s finding; so (5) in the absence
of provable loss, the appropriate renedy is injunctive relief, a
prophyl actic which prohibits the taking rather than sinply placing
a condition on it. This logic is a perversion of all established
Fifth Amendnent jurisprudence and finds absolutely no support in
case | aw.

Under the instant facts, the rule should be that when the
allegations specify that a nonetary interest was taken, what
follows fromthe finding of zero loss is not that declaratory and
injunctive must be awarded, but rather that the taking is not
unconstitutional. The panel mpjority has conflated (1) its
determ nation that the appropriation of |OLTAinterest is a per se
taking wth (2) the determnation that it is also per se
unconstitutional. This conflation puts the proverbial cart before
the horse: Finding no provable economc loss (for the alleged
taki ng of noney), but sonmehow convinced of the inpropriety of the
transaction and thus the need to find a renedy, the panel majority
retroactively searches for the only other possible renedy avail abl e
——i njunction.

But again, this novel creation produces a fl awed net hodol ogy.
The plaintiffs in this case do not receive nonetary conpensation
because they have | ost nothing of econom c value, putting the lie

to their claim that the governnent has unconstitutionally taken
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their property (specifically, their speculative interest fromtheir
contribution to the pooled principal in the | OLTA account).* The
very fact of their inability to prove a conpensable nonetary | oss
shoul d end the case, not trigger a search for alternative equitable
remedi es. The absence of value neans, quite straightforwardly,
that the appropriation of the plaintiffs’ property inthis case is
not proscribed by the Fifth Arendnent.

Finally, even if the panel majority’s per se analysis were to
be accepted, injunctive relief, although the only potential
remedi ation available to a plaintiff with no provable loss, is
whol Iy inappropriate. Rather than fabricating jurisprudence that
seeks to match sone renmedy with a perceived constitutiona

violation, the direct (and correct) approach is to provide the

expressly prescribed constitutional renmedy. In this case, because
money is the only property alleged to have been taken — and
because noney is fungi ble —the only renedy is the paynent of just

conpensation in noney. This leads to the absurdity of taking a
dollar and, in return, conpensating the fornmer owner with a dol |l ar.
Unl i ke other personal property, which nay have no narket val ue but
possi bl y has enough subj ective personal value, e.g., sentinental or
historical, to justify an injunction, noney is defined only by its
facial econom c val ue. Most inportantly, an injunction in this

case contravenes the fundanental dictates of Fifth Anendnent

43 See United States v. Causby, 328 U.S. 256, 261 (1946) (“It
is the owner’s loss, not the taker’s gain, which is the neasure of
the value of the property taken.”).
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jurisprudence by prohibiting the taking of property even though t he
governnent stands willing to pay just conpensati on.

Furthernore, given the nature of the property at issue,
agreenent with the Ninth Crcuit’s en banc position or ny dissent
does not equate to subscribing to a blanket rule that the taking of
property of no fair-market value results in a rule that no
unconstitutional taking has occurred each and every tine. I
recogni ze, for exanple, that if, as part of its pernanent
retrospective on its founders, a town wants to take Aunt Bertha's
amateurish self-portrait (wth zero net fair market value), or if,
for its historical display, a city wishes to take the remains of a
chimey (with zero net market val ue) froma burned-down house on ny
old hone place, such governnental actions may well constitute
“takings” of “property” that mght properly be addressed wth
injunctive relief. But when the taken property is dollars (or,
nmore accurately, the abstract right to potential dollars of net
interest earned when one client’s principal is pooled with the
principal of other clients of the law firm, declaratory or
injunctive relief is, at best, a highly questionabl e proposition.
Loss of a “nonetizable” interest is a stereotypical exanple of a
situation in which there need be no relief, injunctive or
ot herwi se. \When —nore accurately, if —the plaintiff/client can
prove an actual dollar |oss, he can be conpensated fully for that
|l oss and be made whole, wthout resorting to declaratory or
injunctive relief; if he cannot prove deprivation of actual

nmonet ary val ue, his redress agai nst the taker nust be at the ball ot
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box, not in court.

As | noted in ny panel dissent, “our” district court found
t hat under any applicabl e accounti ng net hod or econom ¢ anal ysis —
either in-firm pooling, sub-accounting, or net-benefit theory —
the plaintiff/client (Summers) suffered no | oss. Put sinply,
Sumers is in exactly the sane financial position with the IOLTA
programin place as he would be in its absence. As he conpl ai ns of
an outright financial taking (and not the taking of either real or
tangi bl e, personal property), our nost straightforward approach
woul d be —and should be —to determ ne the exact dollar anount
purportedly confiscated from Summers.

As a factual matter, the district court found (as did the
Ninth Crcuit regarding simlarly situated plaintiffs) that the
plaintiff’s conpensabl e | oss —past, present, and future —sunmed

to zero dollars. Thus, although Sunmmers conplains of the

confiscation of his property right to interest, he cannot under any

accounting theory or econom c analysis establish a dollar —or
cents! —figure that is owed to hi mby the governnental taker. He
presents a perfect illustration of Justice Holnes' s point:

Al t hough the state (actually, various | egal services organi zations)
gai ned noney, Summers was deprived of none.
I V. Concl usion

Vested with the constitutional authority to regul ate the | egal

profession — the state’'s recognition of classic republican
separation of powers —the Texas Suprene Court created the Texas
| OLTA program to address, inter alia, | awyers’ et hi cal
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responsibility to provide |legal services to the poor. Even if —
unli ke real or tangible personal property —the interest earned
(or to be earned) on |l awers’ trust accounts that is used to fund
those services is, hypertechnically, the “property” of the owners
of the principal, those owners nust show nonetary | oss before they
can state a Fifth Anmendnent claimto be conpensated by the state.

But, they cannot show such a loss, so they cannot state such a
claim Absent a showing of |oss, any allegedly unconpensated

“taking” by the state is constitutionally permtted. Unlike the

tangi ble property illustrations, a taking of an intangible
financial right with no market value — and thus not subject to
bei ng taken unconstitutionally —-cannot |lead alternatively to an

enj oi ned, prior-restraint proscription of the taking.

As | disagree with the reasoning and result of the panel
majority opinion, | respectfully dissent fromdenial to rehear this
case en banc and, as a result of that denial, from failing to

reinstate the ruling of the district court.
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