UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-50006

UNI TED STATES OF AMERI CA,

Plaintiff - Appellee

VERSUS

VWAYNE BURBRI DGE, al so known as Edward Cabral ,

Def endant - Appel | ant

Appeal fromthe United States District Court
For the Western District of Texas

May 28, 2001

Bef ore REYNALDO G GARZA, STEWART, and DENNIS, G rcuit Judges.
DENNI'S, G rcuit Judge:

A single jury convicted the defendant-appellant, M. Wwyne
Burbridge, of two crines comitted on separate occasions:
possession of a firearm by a previously-convicted felon and bank
robbery.? He appeals both convictions on the ground that the

district court failed to suppress evidence obtained in violation of

IM. Burbridge conmtted the firearm of fense, was rel eased on
bond, then conmtted the bank robbery one nonth |ater.
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the Constitution. For the followng reasons, we reject M.
Burbridge’s constitutional challenges to the evidence used to

convi ct himand AFFI RM hi s convi cti ons.

|. Standard of Review
W apply a two-pronged standard of review to a district
court’s denial of a notion to suppress: factual findings are
reviewed under the <clearly erroneous standard, and |ega

conclusions are reviewed de novo. United States v. Chavez-

Villareal, 3 F.3d 124, 126 (5'" Gr. 1993). The evidence nust be
viewed in the |ight nost favorable to the party prevailing on the
nmotion to suppress in the district court, the Governnent. United

States v. Castro, 166 F.3d 728, 731 (5'" Cir. 1999).

1. The Firearm Conviction
A.  Facts

On Cctober 6, 1998, a husband and wife, M. and Ms. Andrew
Cel ovsky, were in a store parking | ot when they w tnessed Burbri dge
carrying a pistol “in his hand” in a grocery sack. Consi deri ng
Bur bri dge’ s conduct suspici ous, the Cel ovskys followed himin their
car as he drove away on a bl ack BMW notorcycl e.

Ms. Celovsky called 911 on her cellular phone and reported
what the couple had seen. She told the dispatcher that she and her
husband presently were fol |l ow ng Burbridge, who was headed east on
Sout heast MIlitary Drive, and she descri bed what he was weari ng—"an
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aqua t-shirt and blue jeans.” Ms. Celovsky told the dispatcher
that she thought “the man put the gun in the conpartnent on the
side of the notorcycle,” but that he “may have the gun between his
|l egs.”

The 911 di spatcher notified San Antoni o Police Oficer Robert
Handowski that a man was riding on a notorcycle through traffic
wth a gun. Near an intersection along the suspect’s reported
route, Oficer Handowski spotted a man on a notorcycle and pul | ed
in behind him The Cel ovskys, who were still follow ng Burbridge
and communi cating with 911 on their cellular phone, saw the police
car pull in behind Burbridge’'s notorcycle. They told the
di spatcher, who in turn told Oficer Handowski, that the officer
“had the right guy.” They flashed their car’s headlights to signa
their affirmation directly to Handowski. O ficer Handowski
testified that upon receiving the communication fromthe citizen
W t nesses, he “knew right away that was the notorcycle.” He
turned on his energency lights and directed Burbridge, who had been
waiting at a red light, to pull over to the shoul der of the road.

Handowski handcuffed Burbridge and frisked him but did not
find a weapon on his person. Another officer arrived and the two
searched the notorcycle s fiberglass saddl ebag, which was within
reaching distance of a seated notorcycle driver. The officers
found a | oaded .38 caliber pistol.

The citizen witnesses, the Cel ovskys, had pulled to the side
of the road and watched as the police searched Burbridge’'s
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nmotorcycle. After Burbridge was M randi zed and pl aced under arrest
for unlawfully carrying a firearm the Cel ovskys gave statenents to
the police. Subsequently they testified at Burbridge’ s suppression
heari ng.
B. Probabl e Cause

The Cel ovskys’ <citizen eyew tness accounts of Burbridge’'s
illegal conduct,? as conmunicated to O ficer Handowski through the
911 di spatcher, along with their identification of Burbridge as the
handgun violator both through the 911 dispatcher and by directly
signaling Handowski wth their car’s headlights, provided the
officers with probable cause to believe that Burbridge had
conmtted the offense of publicly carrying a handgun.® Burbridge
did not have the weapon on his person when he was stopped.
However, 911 had rel ayed Ms. Cel ovsky’ s report of seei ng Burbridge
put the weapon between his legs on the notorcycle. Al so, the
Cel ovskys had not reported seeing him dispose of the handgun.
Therefore, the officers had probable cause to believe that the
handgun was sonmewhere on the notorcycle or in one of its

conpartnents, nmaking the search of the saddl ebag constitutionally

2Carrying a handgun in public is acrime in Texas. Tex. PeNaL CoDe
8§ 46.02. According to 8 46.02, “A person conmts an offense [of
unl awful carrying of a weapon] if he intentionally, know ngly, or
reckl essly carries on or about his person a handgun, illegal knife,
or club.”

SWhile there are legal exceptions to the Texas prohibition
agai nst publicly carrying a handgun, 8 46.02, the officers had
probabl e cause to believe that Burbridge s conduct did not fall
within any of the exceptions.



perm ssible under United States v. Ross, 456 U S. 798, 809-824

(1982).*
An ordinary citizen' s eyewi tness account of crimnal activity
and identification of a perpetrator is normally sufficient to

supply probabl e cause to stop the suspect. See J.B. v. WAshi ngton

County, 127 F.3d 919, 930 (10" Gr. 1997); Ganenos Vv. Jewel

Conpani es, Inc., 797 F.2d 432, 439 (7" Cir. 1986). W agree wth

the Sixth Circuit that

[a] neyewitness identificationw || constitute sufficient
probabl e cause unless, at the tinme of the arrest, there
is an apparent reason for the officer to believe that the
eyew tness was | ying, did not accurately describe what he
had seen, or was in sone fashion m staken regarding his
recollection of the confrontation. This conports with
the general notion that, since eyew tnesses’ statenents
are based on firsthand observations, they are generally
entitled to a presunption of reliability and veracity.

Ahlers v. Schebil, 188 F.3d 365, 370 (6'" Cr. 1999)(internal

quotations and citations omtted). Cf. Tangwall v. Stuckey, 135

F.3d 510, 516 (7" Cr. 1998) (“[Qnce a putative victim like
Smth, has positively identified her attacker to the police and
t hey have no reason to disbelieve her, the officers need not take

any additional steps to corroborate the information regarding the

“ln Ross, the Suprene Court held that a warrantl ess search of an
autonobile’s containers is constitutional under the Fourth
Amendnent, so |l ong as the searching officers have probabl e cause to
believe that (1) evidence or contraband is within the autonobile
and (2) it may be in the container. See id. at 824. ("“The scope
of a warrantl ess search of an autonobile . . . is defined by the
object of the search and the places in which there is probable
cause to believe that it may be found.”) See also United States v.
McSween, 53 F.3d 686 (5" Cir. 1995).
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crime before taking action.”) (Quotations and citations omtted).

As this court has stated, “[When an average citizen tenders
information to the police, the police should be permtted to assune
that they are dealing with a credible person in the absence of

speci al circunstances suggesting that such m ght not be the case.”

United States v. Fool adi , 703 F.2d 180, 183 (5" Cir.
1983) (quotation and citation omtted). The citizen eyewitness’s
account is credi bl e because eyew tnesses “are sel dominvolved with
the m screants or the crine. Eyewitnesses by definition are not
passing along idle runor, for they either have been the victins of
the crinme or have otherwi se seen sone portion of it.” Uni ted

States v. Bell, 457 F.2d 1231, 1238-39 (5" Cr. 1972).

Furthernore, identified persons who claimto have been wi t nesses of
the of fense may be hel d accountable if the information turns out to
be inaccurate. The Celovskys were present during the
identification, stop, and search of Burbridge and his notorcycle.
That the Cel ovskys, ordinary citizens, remai ned avail abl e i n person
t hr oughout the encounter ensured the credibility of the information
t hey provi ded.

Based on the credible information fromthe Cel ovskys (who had
foll owed Burbridge w thout reporting that he had discarded the
weapon) and O fi cer Handowski’s determ nation that the handgun was
not on Burbridge' s person, the officers had probable cause to
believe that evidence of the crine reported by the Cel ovskys was
i nside a conpartnent of the notorcycle. Also, the dispatcher had
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told Oficer Handowski that the citizens witnessed Burbridge with
the firearm on or about his person shortly before the officer
st opped Burbri dge. Because Burbridge did not have immedi ate
possession of the weapon, it was reasonable for the officers to
beli eve that Burbridge had put the weapon in the saddl ebag--which

was wthin his reach--while he rode the notorcycle.

I11. The Bank Robbery Conviction
A.  Facts

Benni e Rodriguez and Jennifer Quesnot worked as bank tellers
at the IBC bank in San Antonio on Novenber 7, 1998, the day they
wer e robbed at gunpoint. According to Rodriguez and Quesnot, the
robber entered the bank, wal ked up to the counter, passed a note to
Rodri guez, and demanded, “Ri ght now.” Then the robber lifted his
shirt and exposed the handle of a gun. Rodri guez went into the
vault, called Quesnot in, and handed her the note. Rodriguez then
put his cash drawer on the counter in front of the robber for him
to take what he wanted. Rodriguez was no nore than two feet from
the robber during the robbery, while Quesnot was only five feet
away. Both had a good opportunity to observe his face.

Shortly after the robbery, Rodriguez and Quesnot gave separate
descriptions of the robber to the police. Both described the
robber as a white man who was 30-40 years old with a nmedi um buil d,
wearing a t-shirt and a dark jacket or overshirt. Rodriguez and
Quesnot also said the robber wore a long white bandana wth
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lettering or a design on it around his head.

As police at the crinme scene interviewed w tnesses, a caller
reported that a suspicious character had run t hrough yards and shed
clothing in a neighborhood just one block from the bank. The
description of the suspicious individual matched that of the
robber. An officer was dispatched to investigate. He apprehended
the individual and placed hi munder arrest; the suspect was Wayne
Bur bri dge. The discarded clothing was recovered and |inked by
forensic evidence to the tennis shoes, jeans, and t-shirt Burbridge
was wearing when he was arrested. The recovered cl othing matched
the bank tellers’ descriptions of the robber’s garb, including a
white bandana with pinkish lettering. Another pair of wtnesses
described seeing a man, on the day of the robbery, park a
nmot orcycl e i n the nei ghborhood near the bank, | ook around, and tie
a t-shirt bandana around his head. The notorcycle, belonging to
Bur bri dge, was | ater found abandoned in the nei ghborhood.

Rodri guez and Quesnot each i ndependently identified Burbridge
as the bank robber within two hours of the robbery at separate
“show ups.” Rodriguez i medi ately positively identified Burbridge,
stating that “he had the sane |ook, the sane eyes, the sane
reactions . . . and he did the exact sane |ike novenents of his
head that | had renenbered him doing.” Wt hout know edge of
Rodriguez’ s identification of the suspect, Quesnot vi ewed Burbri dge
at a separate showup and identified him as the robber, stating
that the lower portion of Burbridge's face was the sanme as the
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robber’s. Later, she testified that as soon as she saw Burbri dge,
she recogni zed himas the robber. Rodriguez testified that his in-
court identification was based on Burbridge's distinct facial
features.

Approxi mately five nonths |ater, Quesnot and Rodriguez again
separately identified Burbridge as the bank robber in a six-person
phot ographic line-up.®> They also identified Burbridge in court as
the robber during his crimnal trial.

B. Applicable Law

When a defendant appeals his conviction on the basis that an
i nproper pretrial identification was nade, the conviction nust be
set aside if the identification “was so i nperm ssi bly suggestive as
to give rise to a very substantial |ikelihood of irreparable

m sidentification.” Simons v. United States, 390 U. S. 377, 384

(1968); U.S. v. Sanchez, 988 F.2d 1384, 1389 (5'™ Gr. 1993). A

two-step analysis is used to determ ne whether the district court
erred in admtting identification evidence: first, we determ ne

whet her the identification procedure was inperm ssibly suggestive;

SBurbridge objects to the use of this line-up as inpermssibly
suggesti ve because he was the only suspect depicted wearing a bl ack
t-shirt. (He was arrested in and identified by Rodriguez and
Quesnot at the show ups wearing a black t-shirt.) However, al nbst
five nonths had passed between the show ups and the photographic
line-up, and the black t-shirt was barely visible in Burbridge’'s
photo. Furthernore, FBI agent WAlter Henry testified at trial that
a photo-technician put the |ine-up photos together by assenbling
phot ographs of individuals simlar in appearance to Burbridge.
Bur bri dge’s argunent does not persuade us that the black t-shirt
was i nmperm ssibly suggestive under all of these circunstances.
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if it was, we determne whether, wunder the totality of the
ci rcunst ances, the suggestiveness led to a substantial I|ikelihood

of irreparable msidentification. U._S. v. Fletcher, 121 F. 3d 187,

194 (5" Cir. 1997); Herrera v. Collins, 904 F.2d 944 (5'" Cr

1990); U.S. v. Shaw, 894 F.2d 689, 692 (5'" Cir. 1990).

Even if the one-on-one show ups were suggestive, under the
totality of the circunstances we conclude that an irreparable
m sidentification did not result. The Suprene Court enunerated

five factors in Neil v. Biggers, 409 U S 188, 199 (1972), for

determ ni ng whether irreparable msidentification resulted froman
i nper m ssi bly suggestive identification procedure: the opportunity
of the witness to viewthe crimnal at the tine of the crinme, the
W tness’ s degree of attention, the accuracy of the witness's prior
description of the crimnal, the | evel of certainty denonstrated at
the confrontation, and the tinme between the crine and the

confrontation. See also Herrera, 904 F.2d at 947. Rodriguez and

Quesnot had anpl e opportunity to viewthe robber as he stood facing
them a few feet away for at least 15 seconds wth his face
unmasked. Rodriguez and Quesnot stated that they cl osely observed
Burbridge’s face during the crinme. Because Burbridge conmtted an
open arned robbery of them they were very attentive to him Wile
the pre-identification descriptions of Burbridge’ s apparel given by
Rodri guez and Quesnot contained mnor differences, the nmajor
aspects of his appearance and attire they described were
consistent. Furthernore, both Rodriguez and Quesnot were certain
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that Burbridge was the perpetrator when they saw himat the show
ups.® Finally, less that two hours had passed between the robbery
and the show ups, and the wi tnesses’ nenories were still fresh at
the tinme they nade their positive identifications. Under these
circunstances, the district court did not err in admtting the
identification evidence.

The district court’s judgnent of conviction and sentence is

AFFI RVED.

Rodriguez was imrediately certain, and while Quesnot took
several mnutes to exam ne his face before declaring that Burbridge
was the robber during the show up, she testified later that she
knew it was him*®“as soon as she saw him”
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