IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41224

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
KERRY L. BASS,

al so known as Kerry Lerron Bass
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Oct ober 16, 2002
Bef ore W ENER and STEWART, Circuit Judges, and RESTANI ", District
Judge.
Wener, Crcuit Judge:

Def endant - Appel | ant Kerry L. Bass appears before this court a
second tinme, appealing the district court’s denial of his 28 U S. C
§ 2255 notion to vacate, set aside, or correct his sentence. Bass
mai nt ai ns that his counsel provided ineffective assistance at tri al
and on direct appeal by failing to challenge (1) the sufficiency of
t he evi dence supporting his continuing crimnal enterprise (“CCE")
conviction and (2) on doubl e-jeopardy grounds, his conspiracy and

CCE convi ctions. Concluding that Bass’s counsel was ineffective in

" Judge of the U S. Court of International Trade, sitting by
desi gnation



failing to challenge the sufficiency of the evidence for his CCE
conviction, we vacate Bass’'s conviction on that count. Doing so
makes noot his doubl e jeopardy claim

l.
FACTS AND PROCEEDI NGS

Bass is currently incarcerated in a federal penitentiary in
eastern Texas. His status as federal prisoner no. 66118-079 is the
culmnation of a |egal process that began on April 14, 1994, when
he was indicted on nultiple counts of violating federal narcotics
statutes and failing to file income tax returns.? Two ot her
i ndi vi dual s, Troy Donovan Bounds and Paul Anthony Alix, were naned
in the indictnment.

A jury trial comenced in Cctober 1994. The gover nnent
presented evidence showing that Bass was inplicated in a web of
drug commerce in several East Texas communities. Bass used his
| egitimate chem cal business, KLB Environnental Services (“KLB"),

i n Houston, Texas, as a cover for his participation in that drug

! The specific charges were as follows: conspiring from
Decenber 1988 to January 1993 to distribute nore than 50 grans of
cocai ne base (count 1); conspiring from Decenber 1988 to January
1933 to possess wwth theintent to distribute nore than 5 kil ograns
of cocaine (count 2); engaging from Decenber 1988 to January 1933
in a CCE, with counts 1-2 and counts 4-11 constituting the
predi cate of fenses (count 3); on various occasi ons between Cctober
and Decenber 1990, aiding and abetting possession with intent to
distribute nore than 5 grans of cocaine base (count 4-9); in
January 1991, aiding and abetting possession with the intent to
distribute nore than 50 grans of cocai ne base (count 10); fromJuly
1989 through January 1990, aiding and abetting engaging in a
monetary transaction in crimnally derived property affecting
interstate commerce (count 11); and failing to file inconme tax
returns for the years 1988 through 1991 (counts 12-15).
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comerce. He enpl oyed Bounds (one of his indicted co-conspirators)
at KLB, and he directed Bounds to deliver cocaine to numerous
persons i n Houston.

During his involvenent in the drug ring, Bass sold cocai ne on
a regular basis—either personally or through Bounds—to Steven
Ali x, Paul Alix, Bryan Kyles, Shawn Wade, and Davi d Fi scher. These
i ndi viduals converted the cocaine they purchased from Bass into
cocai ne base (known in common parlance as “crack”), which they
resold in Victoria, Texas. They either sold the cocai ne base
directly or supplied it to others, such as David Barefield, who
then resold it. Kyles testified that, from the many di scussions
that he and Bass had concerning “everything that [they] were
doi ng,” including “cooking cocaine into ‘crack,’” Bass knew of the
conversion and resal e of the cocai ne base.

Bass’ s knowl edge of his purchasers’ activities was confirned
by his renting of vehicles for Fisher so that Fisher could travel
to Victoria to sell the cocaine base. The car rental fees were
paid with the proceeds from Fisher’s sales. In addition, Bass
advi sed Fisher not to drive flashy cars |est he be noticed by the
police. Wuen a Cadillac rented by Fi sher was sei zed by police | ate
i n Decenber of 1990, Bass had Kyles drive both Bass and Bounds to
Victoria to retrieve the vehicle.

Bass al so used KLB in several other respects related to drug
conmer ce. First, Bass had Bounds sell cocaine for Bass in the
course of Bounds’s enploynent at KLB, and Bounds frequently drove
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KLB- mar ked vehicles and wore a KLB uniform when nmaking cocai ne
deliveries for Bass. Second, Bass told Fisher, Wade, Steven Ali X,
and Kyl es that they could use KLB as an enpl oynent reference, even
t hough none of themworked there. Third, Bass placed Paul Alix on
the payroll at KLB, even though he did not work there; and when the
police arrested Paul Alix in Victoria, Texas, on Decenber 27, 1991,
they found a KLB business card in his wallet.

The jury convicted Bass on all counts for which he was char ged
in the indictnent. Bass was sentenced to (1) nine terns of 360
mont hs’ inprisonnment, to be followed by five years of supervised
rel ease for each of the conspiracy and di stribution counts; (2) one
termof 360 nonths’ inprisonnent, to be followed by five years of
supervi sed rel ease for the CCE count; (3) one termof 120 nonths
i nprisonnment, to be followed by three years of supervised rel ease
for the crimnally derived property count, and (4) one term of
twelve nonths’ inprisonnent, to be followed by one year’s
supervi sed release for the incone tax evasion counts. All terns
are being served concurrently. Bass was also ordered to pay
separate $50 assessnents for each of the conspiracy, distribution,
and CCE counts, and separate $25 assessnments for each of the tax
evasi on counts, for a total of $650. W affirmed Bass’ s conviction
and sentence on direct appeal.?

Bass subsequently filed a pro se 28 U S.C. § 2255 notion to

2 United States v. Alix, 86 F.3d 429 (5th GCr. 1996).
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vacate, set aside, or correct sentence. He alleged, inter alia,

that his counsel at trial and on appeal provided ineffective
assistance by failing to challenge (1) the sufficiency of the
evi dence supporting his conviction for conspiring to distribute
cocai ne base, (2) the quantity of cocaine base attributed to him
for sentencing purposes, (3) the sufficiency of the evidence
supporting his CCE conviction, and (4) on doubl e-j eopardy grounds,
his conspiracy and CCE convictions. The governnent noved to
dism ss Bass’s 8§ 2255 notion on the nerits. Wthout hol ding an
evidentiary hearing, the district court dismssed the case wth
prejudi ce, and denied Bass a certificate of appealability (“COA”).

Bass then sought a COA fromthis court, which we granted for
the sole purpose of alimted remand to the district court for it
to enter witten reasons for the dismssal of Bass's claim of
i neffective assi stance of appell ate counsel based on the failureto
chal lenge the sufficiency of the evidence supporting his CCE
conviction. W deferred ruling on Bass’s request for a COAfor his
claimof ineffective assi stance based on counsel’s failure to nount
a double-jeopardy <challenge to Bass's conspiracy and CCE
convictions, and we denied the COA for the other issues.

On remand, the district court issued an order expl ai ning that
Bass’'s appellate counsel was not ineffective for failing to
chal l enge the sufficiency of the evidence supporting Bass's CCE
convi ction, contending that there was in fact sufficient evidence.
The district court noted that the evidence adduced at trial showed
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that Bass net the |l egal requirenents for violating the CCE statute,
i.e., he (1) engaged in a continuing series of drug violations; (2)
organi zed, managed or supervi sed si x i ndi vidual s (Troy Bounds, Paul
Ali x, David Fisher, Brian Kyles, Shawn Wade, and Steven Alix); and
(3) derived a substantial profit fromthe drug trafficking.

After the district court so ruled, we granted a COA and
ordered briefing with respect to the tw issues on which Bass
clains ineffective assistance: his counsel’s failure (1) to
chal l enge, on direct appeal, the sufficiency of the evidence
supporting Bass’s CCE conviction, and (2) to challenge, on doubl e-
j eopardy grounds, both at trial and on direct appeal, Bass’s
conspi racy and CCE convictions.

1.
ANALYSI S

We first address the issue of the sufficiency of the evidence
supporting Bass’'s CCE conviction. This requires us to answer two
questions: (1) whether the evidence is sufficient to support Bass’s
CCE conviction, and (2) if so, whether the failure of Bass’'s
counsel to raise this issue on direct appeal was prejudicial. As
we shall explain, because we answer these questions in the
affirmati ve and vacate Bass’'s CCE conviction, we need not address
Bass’ s doubl e jeopardy claim

A. St andard of Review, Test for | neffective Assi stance of Counsel

A district court’s conclusions concerning a 8§ 2255

petitioner’s clainms of ineffective assistance of counsel involve



m xed questions of fact and | aw, which we revi ew de novo.?3
I n applying the sane standards as the district court, we

recognize that a claim of ineffective assistance of counsel is
properly made in a 8 2255 notion because it raises an issue of
constitutional nmagni tude and, as a general rule, cannot be resol ved
on direct appeal.* To obtain relief on a claim of ineffective
assi stance of counsel, a defendant nust denonstrate that (1)
counsel s conduct was constitutionally deficient because it fell
below an objective standard of reasonableness, and (2) this
deficient performance prejudiced his defense.® It is insufficient
for a defendant nerely to prove that counsel’s conduct was
deficient; a defendant nust have also been prejudiced by this
ineffective | egal assistance. To prove prejudice, the defendant
must show “that there is a reasonable probability that, but for
counsel s unprof essional errors, the result of the proceedi ng would
have been different.”® Such a claim fails unless the defendant
est abl i shes both deficient performance and prejudice.”’

B. Sufficiency of the Evidence for the CCE Conviction

Bass alleges that his attorney perforned deficiently and

3 United States v. Faubion, 19 F.3d 226, 228 (5th Cir. 1994).

4 United States v. Pierce, 959 F.2d 1297, 1301 (5th Cir.
1992) .

5> Strickland v. Washington, 466 U. S. 668, 687-88 (1984).

6 1d. at 694.
" 1d. at 697.



prejudi ced his defense in failing to challenge the sufficiency of
the evidence supporting his CCE conviction. W “review
sufficiency-of-the-evidence challenges to determ ne whether any
rational trier of fact could have found the essential elenments of
the crine beyond a reasonabl e doubt.”® |n nmaking this assessnent,
“this Court views all evidence in the light nost favorable to the
governnment with all reasonable inferences and credibility choices
to be nade in support of the jury's verdict.”?®

Keeping in mnd Bass's substantial evidentiary burden, we
first address the CCE statute’s requirenent that the governnent
prove beyond a reasonabl e doubt that (1) the defendant organi zed,
supervi sed, or managed at least five persons (2) in a continuing
series of drug violations (3) from which the defendant received
substantial inconme.!® Bass argued to the district court that there
was insufficient evidence to establish that he violated the first
elenment, to wit: that he organi zed, supervised, or managed five or

nore persons. ! Inrejecting Bass’'s claim the district court found

8 Alix, 86 F.3d at 435.

® United States v. Hi nojosa, 958 F.2d 624, 628 (5th Cr.
1992) .

1021 U.S.C. §848(c); United States v. Garcia Abrego, 141 F. 3d
142, 164 (5th Cir. 1998).

11 Bass asserts on appeal for the first tine that there was
i nsufficient evidence supporting the substantial-incone el enent.
Thi s argunent, however, is waived given his failure to raise it in
his initial & 2255 notion. See Tabita Chem Co. v. Westlake
Styrene Corp., 246 F.3d 377, 384 n.9 (5th Cr. 2001). W also find
his additional claim that there was insufficient evidence
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that the evidence showed that Bass controll ed six individuals:

(1) Bounds: delivered cocaine for Bass;

(2) Fisher: used vehicles rented by Bass to travel to
Victoria to sell cocaine base derived from cocai ne
purchased from Bass, and Ilisted KLB as an
enpl oynent reference in an apartnent rental
appl i cation;

(3) Kyles: purchased cocaine from Bass, which Kyles
resold as cocaine base in Victoria, and also
assi sted Bass in |locating the rental vehicle seized
from Fi sher;

(4) Wade: purchased cocaine from Bass, which Wde
resold as cocaine base in Victoria, and al so used
Bass as an enploynent reference wth Bass’s
perm ssi on;

(5 Paul Alix: paid through the KLB payroll and resold
cocai ne base derived from cocai ne purchased from
Bass; and

(6) Steven Alix: purchased cocaine from Bass, which
Kyl es resold as cocai ne base in Victoria, and al so
used Bass as a reference with Bass’ s perm ssion.

On appeal, Bass urges his trial contention that his interaction
with these individuals occurred in the context of either friendship
or a buyer-seller relationship, neither of which is sufficient, he
i nsi st s, to establ i sh t he manageri al , supervi sory, or
organi zational control required by 8 848, the CCE statute.

Al though 8§ 848 is comonly referred to as the “King Pin

Statute”!? because “it is designed to apply to |leaders of |arge-

supporting the continuing series of drug violations without nerit;
there were nine drug-trafficking convictions that served as the
predi cate offenses for Bass’'s CCE conviction. This is far nore
than the three convictions needed to establish a “series of
violations.” United States v. Lopez, 248 F.3d 427, 429 n.2 (5th
Cr. 2001), cert. denied, 122 S. C. 222 (2001) (recogni zing that
a “series of violations” consists of three or nore violations of
the federal narcotics statutes).

12 United States v. Johnson, 575 F.2d 1347, 1357-58 (5th Cir.
1978) .




scal e narcotics operations,”?® a defendant need not have been the
single ringleader of a drug enterprise.* It is sufficient if a
def endant has separate, individual relationships of control with at
| east five persons.' Furthernore, the defendant need not “have
directly or personally organized, supervised, or nmanaged five
peopl e, or even have had personal contact with each underling.”?®
| f a defendant del egates authority to |ieutenants and enforcers to
do his nmanagerial, supervisory, or organizational work, he is
nonet hel ess exercising control over +the extended drug-ring
participants who are doing his bidding.! Finally, in construing
the ternms of the CCE statute, we have nmaintained that “[t]he terns
‘organi zed,’ ‘supervised,’ and ‘managed’ are not words of art and
should be interpreted according to their everyday neanings.”?18

In appealing the district court’s finding that the evidence

3 United States v. Phillips, 664 F.2d 971, 1013 n.62 (5th Cr
Unit B 1981).

4 United States v. Sotelo, 97 F.3d 782, 789 (5th Cir. 1996).

> Phillips, 664 F.2d at 1013.

1 United States v. Wlson, 116 F. 3d 1066, 1088 (5th Cir. 1997)
(citation omtted), rev'd in part on other grounds, United States
v. Brown, 161 F.3d 256 (5th Gr. 1998) (en banc).

17 See Hinojosa, 958 F.2d at 630 (noting that a defendant “may
not insulate hinself from CCE |liability by carefully pyram ding
authority so as to maintain fewer than five direct subordi nates”)
(quoting United States v. Ricks, 882 F.2d 885, 891 (4th GCr.
1989)).

8 United States v. Gonzales, 866 F.2d 781, 784 (5th Cir.
1989) .
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supporting his CCE conviction is sufficient, Bass raises an issue
t hat has not yet been addressed by this court, viz., whether, al one
and in the absence of additional indicia of control, a nere buyer-
seller relationship is sufficient to establish liability under 8§
848. Al t hough we have not vyet ruled on this question, a
substantial nunber of the other federal circuits have held that a
“mere show ng of a buyer-seller relationship, wthout nore, is not
sufficient under 8§ 848" to satisfy the nmanagenent, supervision, or
organi zation elenment of § 848.!° |n these cases, activities that
were nerely “incidental to the buyer-seller relationship” were held
insufficient to establish CCEliability.? 1In contrast, defendants
have been found to possess the |evel of control prescribed by the
CCE statute—and thus to go beyond a nere buyer-seller
rel ati onshi p—when they rented vehicles for others selling drugs, %

used salesnmen to distribute drugs,? used enforcers,? used drug

9 United States v. Butler, 885 F.2d 195, 201 (4th Cir. 1989).
See also United States v. Wtek, 61 F. 3d 819, 822 (11th Gr. 1995);
United States v. Ward, 37 F.3d 243, 247 (6th Cr. 1994); United
States v. Smth, 24 F. 3d 1230, 1234 (10th Gr. 1994); United States
v. Delgado, 4 F.3d 780, 783 (9th G r. 1993).

20 Wtek, 61 F.3d at 823. See also Ward, 37 F.3d at 248-49
(discussing that defendant’s providing instructions on neeting
times and places for drug transactions, not profiting from the
resale of drugs, and fronting cocaine to purchasers are all
activities solely wthin the scope of the buyer-seller
relationship).

2l WArd, 37 F.3d at 248.
22 1d. at 249; Smith, 24 F.3d at 1233; Butler, 885 F.2d at 201.
2 Ward, 37 F.3d at 249.
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couriers,? provided financial and |ogistical support to suppliers
and purchasers,? and used collection agents to obtain drug
paynents.? Each of these activities falls squarely within the
common- sense neani ng of manageri al, supervisory or organi zati onal
control over underlings.

Recogni zing that these activities are distinguishable from
those of sinply selling or purchasing drugs, we now join the other
circuits that have hel d expressly that a buyer-seller relationship

by itself, i.e., in the absence of sone indicia of nmanagenent,

supervi sion or organi zation, isinsufficient toestablishliability
under the CCE statute. This rule is consistent with the plain
meani ng of the statute’s requirenent that a defendant nust act “in
concert with five or nore other persons with respect to whom such
[ def endant] occupies a position of organizer, a supervisory
position, or any other position of nmanagenent.”?” “A contrary
interpretati on woul d do vi ol ence to the comon-sense neani ng of the

wor ds ‘organi zer’ and ‘supervisor’ and extend 8 848's reach beyond

24 Smith, 24 F.3d at 1233.
25 Butler, 885 F.2d at 201.
%6 Wtek, 61 F.3d at 823.

27 8 848(c). The rule we adopt today is also consistent with
the rule of lenity if the statute’s terns are deened anbi guous.
United States v. Kozm nksi, 487 U S. 931, 952 (1988); Wtek, 61
F.3d at 822 (noting in interpreting the managenent requirenment of
8§ 848 that “the rule of lenity requires us to construe that statute
narrow y”).
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t he scope Congress intended.”?8
In joining those other circuits and enbracing this rule, we
are doing no nore than making explicit that which we have

previously inplied. In United States v. (Gonzal es, co-defendant

Stewart McQG3inchey appeal ed his CCE conviction on the ground that
he had only “a sinple buyer-seller relationship with his
custoners.”? The evi dence reveal ed, however, that Mcd i nchey used
street salesnen to distribute his cocaine, used recruiters to bring
people into his drug ring, used former police officers for
intelligence and protection, enpl oyed drug couriers, controlled the
resal e of the drugs that he sold to his distributers, provided bai

for menbers of his drug ring, rented vehicles and apartnents for
subordi nates, and used his legitimte business for drug deals and
for processing drug proceeds.* 1In light of all that, we concl uded
that there was “anple evidence to support the jury’s conclusion
that Mdinchey organized five or nore people in a crimnal
enterprise.”3 Qur decision in Gonzales can be read to inply the
rule that 8 848 requires a show ng of control greater than that
involved in a nere Dbuyer-seller relationship, gi ven our

confirmati on that the evidence contradicted McQAinchey’ s cl ai mof

2% Wtek, 61 F.3d at 822.

2 Gonzal es, 866 F.2d at 783.
0 1d. at 783-84.

31 1d. at 783.

13



only a buyer-seller relationship and affirmance of Mcd inchey’ s CCE
convi ction.

In follow ng the | ogi c of Gonzal es and construi ng the evi dence
in this case in the light nbost favorable to the governnent, 32 we
find that Bass managed, supervised, or organized only three
i ndi vi dual s—Bounds, Fisher and Kyl es. Bounds actually was
enpl oyed by Bass’s legitinmate business and delivered cocaine at
Bass’'s direction. Fisher used vehicles rented by Bass in
furtherance of the activities of the drug enterprise, was directed
by Bass not to drive flashy autonobiles, and listed KLB as his
enpl oyer in apartnent rental applications. Kyles spoke with Bass
about the activities of the drug ring, was permtted to use Bass as
an enpl oynent reference, falsely told police that he was enpl oyed
at KLB, and was directed by Bass to |locate and drive him to
retrieve the rental car seized fromFisher by the Victoria police.
Al of these activities are the same or simlar to those that
evi denced managerial control in the cases in which other courts
have applied the rule that nore than a buyer-seller relationshipis
required to establish CCE liability.

Even when we draw all reasonable inferences in favor of the
jury’s verdict, we are convinced that a rational trier of fact
could not have concluded that Bass’s involvenent with the other

t hree drug deal ers—Wade, Paul Alix, and Steven Al i x—eonsi sted of

32 See Alix, 86 F.3d at 435-36.
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anyt hing nore than a buyer-seller relationship. The evidence shows
that these three nen sinply purchased cocaine fromBass and resold
it as cocaine base in Victoria. Bass did not receive any
addi tional nonies or benefits fromthese resal es as cocai ne base.
There is no evidence that Bass controlled the resale activities of
these three individuals, such as by dictating the quantity, the
asking price, or to whomthe cocai ne base would be sold. Beyond
evi dence of ordinary purchases and sales, the record is devoid of
evidence of any control by Bass whatsoever over these three
i ndividuals’ drug activities. The district court’s conclusion to
the contrary constitutes clear error.

Faced wwth a defendant simlarly involved in a drug ring, the

Sixth Crcuit, in United States v. Ward, 2 reversed a CCE convicti on

on the basis of insufficient evidence. The defendant, Ward, was
inplicated in a widespread drug ring in which he fronted cocaine to
his purchasers, rented vehicles used by his purchasers in their
resale activities, provided neeting instructions, and used
enforcers.® Even though renting cars and usi ng enforcers evi denced
manageri al or supervisory control, the court ruled that Ward's
fronting of drugs and providing neeting instructions were only

incidental to a buyer-seller relationship.® Significantly, the

33 37 F.3d 243 (6th Cir. 1994), cert. denied, 514 U S. 1030
(1995) .

34 1d. at 248-409.
% 1d.
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court also ruled that the resale of drugs wth no pass-through of
profits back to Ward was insufficient evidence of the control
requi red by 8 848.3% Distinguishing another case relied on by the
governnent, in which a defendant’s conviction under 8§ 848 was
uphel d on resal e evi dence,® the Ward court noted that the evi dence
in the prior case “reflected control of the distribution of the
drugs” throughout the entire drug enterprise, “whereas the evi dence
here shows only that Ward supplied drugs to H cks, who sold themto
any buyers he could find, not to buyers determ ned or identified by
Ward. "%

As in that case, Bass supplied Wade, Stephen Alix, and Paul
Alix with drugs, which they resold to whatever buyers they could
find in Victoria. This was done with Bass’s know edge but not
under his control or at his direction.

As for the aforenentioned Paul Alix, we acknow edge that it
m ght still be possible to draw a reasonable inference in favor of
the jury verdict that he was controlled by Bass. Paul Alix
recei ved several payroll checks from KLB, despite not working
there. And it would be odd, to say the |l east, for Bass to pay Paul
Alix if he were nothing nore than an ordinary buyer: in the typical

buyer-seller relationship, paynents flow from purchaser to

3 1 d. at 249.
37 See United States v. Adanp, 742 F.2d 927 (6th Cir. 1984).

% Ward, 37 F.3d at 250.
16



supplier, not the other way around. These faux salary paynents
therefore may have been conpensation for Paul Alix’s activities in
the drug ring, which could lead to a reasonable inference of sone
form of supervisory or organizational control by Bass.

Even if we assune argquendo that Paul Alix was under the
supervi sion and control of Bass, however, this would still tota
only four individuals who were nmanaged, supervi sed, or organi zed by
Bass: Bounds, Fisher, Kyles, and Paul Alix. This is one short of
8§ 848's requirenent that a defendant control “five or nore other
persons. "3  Thus, by the plain terns of the CCE statute, the
evi dence was insufficient to support Bass’ s conviction.

It follows that, in failing to raise this issue on appeal
Bass’ s counsel perforned deficiently. |In fact, appellate counsel
for Bass’s two co-defendants, Bounds and Paul Alix, did challenge
the sufficiency of the evidence supporting their clients’ drug
conspiracy convictions.* Yet Bass's own appellate counsel failed
to challenge the sufficiency of that sanme evidence supporting
Bass’'s CCE conviction.

As for Strickland s second prong, Bass was prejudiced by this

39 8§ 848(c) (enphasis added).
40 Alix, 86 F.3d at 435-36

41 The evidence is sufficient to support Bounds's and Paul
Alix’s narcotics conspiracy convictions, see id., and it 1is
sufficient to support Bass’s nine narcotics conspiracy convictions,
but, as we indicate, this sanme evidence is insufficient to support
Bass’s CCE conviction.
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deficient performance, albeit mnimally. As Bass is serving all of
hi s sentences concurrently, the sentencer did not inpose a harsher
prison termas aresult of the CCE conviction; Bass’s total tine of
incarceration will not be shortened as a result of our decision
today to vacate his CCE conviction. In addition to prison,
however, Bass was sentenced to pay an additional $50 for his CCE
convi cti on—a sumthat he woul d not have been ordered to pay were
it not for the CCE conviction.

C. Doubl e Jeopar dy

W also granted Bass a COA on his contention that his
counsel’s failure to nount a double-jeopardy challenge of his
convictions for both conspiracy and CCE constituted a deficient
performance and thus was ineffective assistance. Bass notes
correctly that conspiracy is a |lesser included offense of a CCE
conviction.* Consequently, he insists, separate convictions and
sentences for both conspiracy and CCE violates the Constitution’s
Doubl e Jeopardy O ause.* Today’s vacatur of Bass’s CCE conviction,
however, elimnates the basis of this clainmd constitutional
defect, making noot the second issue of Bass' s COA

L1l
CONCLUSI ON

As Bass’s CCE conviction was not supported by sufficient

evidence, his counsel’s performance was deficient in failing to

42 Wlson, 116 F.3d at 1087.
43 Gonazal es, 866 F.2d at 786.
18



raise this issue on direct appeal. And, Bass was prejudiced by
that deficient performance when he was sentenced to pay an
additional $50 assessnent. Accordingly, we nust reverse the
district court’s dism ssal of Bass’s 8 2255 notion, vacate Bass’s
CCE conviction and sentence, and remand to the district court with
instructions to reduce his total assessnent to $600 for the
remai ning 14 counts for which Bass’s convictions stand.

DI SM SSAL REVERSED; SENTENCE VACATED in part; REMANDED wth
i nstructi ons.
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