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E. GRADY JOLLY, G rcuit Judge:

Jaime Flores Garza (Flores), a citizen of Mexico and a
permanent resident of the United States, was ordered renoved from
the United States by a final order of the Board of Immgration
Appeals (BIA) on account of a 1972 burglary conviction and two
convictions for possession of marijuana in 1991 and 1996. I n
response, Flores filed a petition for direct review of his BIA
renmoval order in this court, raising statutory and constituti onal
chall enges to the BIA's determnation that Flores is renpvabl e as
an aggravated felon based on his 1972 burglary conviction. Flores
also filed in federal district court a petition for a wit of
habeas corpus pursuant to 28 U. S.C. 8§ 2241 seeking relief fromthe
sane Bl A order on essentially identical grounds. The district
court dism ssed Flores’s habeas petition for |ack of jurisdiction,
and Flores now appeals the district court’s dismssal. Bot h
Flores’s petition for direct review and his appeal from the
di sm ssal of his habeas petition were consolidated in this court by
a previous order.

Because we | ack jurisdiction to review a Bl A order finding an
al i en renovabl e based on a control | ed substance of fense, we di sm ss
Flores’s petition for review See 8 U S.C 8§ 1252(a)(2)(0O.
However, we hold that the district court does have jurisdiction to
consider Flores's petition for federal habeas corpus relief under

28 U S.C § 2241. See INS v. St. Cyr, 533 U S 289 (2001).




Accordingly, we vacate the district court’s dism ssal and renand
Fl ores’ s habeas case to the district court for further proceedi ngs.
I

The underlying facts in this case — unlike the procedura
argunents — are relatively straightforward. Flores lawfully
entered the United States in February 1972. In Septenber 1972

Flores pleaded guilty to burglary and received a suspended five-

year sentence. In 1991, Flores pleaded guilty to possession of
marijuana. |In 1996, Flores again pleaded guilty to possession of
mar i j uana.

I n Decenber 1998, the Immgration and Naturalization Service
(“I'NS") charged Flores with renovability as an alien convicted of
control |l ed substance of fenses under 8 U.S.C. § 1227(a)(2)(B)(i).*
In March 1999, the INS filed an additional charge of renovability
against Flores, alleging that Flores was al so renovabl e based on
his prior conviction for an aggravated felony — i.e., his 1972

burglary conviction — under 8 U S.C. 8§ 1227(a)(2)(A)(iii).? The

. Section 1227(a)(2)(B) (i) provides for the deportation of
“[alny alien who at any tine after adm ssion has been convicted of
a violation of ... any law or regulation of a State, the United
States, or aforeign country relating to a control | ed substance (as
defined in section 802 of Title 21), other than a single offense
i nvol vi ng possession for one's own use of 30 granms or |ess of
marijuana.” 8 U.S.C 8§ 1227(a)(2)(B)(i).

2 Section 1227(a)(2)(A) (iii) provides for the renoval of an
alien who IS convi cted of an “aggravat ed felony.”
8 US C 8§ 1227(a)(2)(A)(iii). In 1996, Congress anended the
Imm gration and Nationality Act’s statutory definition of an
“aggravated felony” to i nclude any “burglary of fense” for which the
“term of i npri sonnent” i's “at | east one year.”
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| mm gration Judge found Flores to be renovable on both charges.

Fl ores requested relief fromrenoval pursuant to 8 U S.C. § 1229b,

whi ch al |l ows certain permanent residents to request cancell ati on of

renmoval. However, the Inmmgration Judge denied Flores’'s request,

finding Flores ineligible for this relief because of Flores's
aggravated felony conviction. See 8 US C 8§ 1229b(a)(3)

(providing that the Attorney General may cancel renoval if an
ot herwi se-qualifying alien “has not been convi cted of an aggravated
felony”). I n August 1999, the BIA affirmed the decision of the
| mm gration Judge and di sm ssed Flores’s appeal .

In Septenber 1999, Flores filed in this court the instant
petition for direct review of the BIA's final order of renoval
entered against him Flores argued that, on account of the age of
his burglary conviction and the limtations i nposed on the scope of
8 US.C 88 1227(a)(2)(A)(iii) by the Anti-Drug Abuse Act of 1988,
Pub. L. No. 100-690, § 7344(b), 102 Stat. 4181 (1988) ("ADAA'), he
was not renovable as an aggravated felon and, therefore, not
ineligible for relief fromrenoval under 8 U S.C. 8§ 1229b. Flores

al so argued that the chargi ng docunent in his case did not include

8 USC 8§ 1101(a) (43) (G . Congress also anended the
ImMm gration and Nationality Act to define the “term of
i nprisonnent” to include any “period of incarceration or

confinenent ordered by a court of |aw regardl ess of any suspension
of the inposition or execution of that inprisonnment or sentence in
whole or in part.” 8 U S C § 1101(a)(48)(B). See also Illega
| mm gration Reformand | mm grant Responsibility Act of 1996, Pub.
L. 104-208, 88 321(a)(3), 322(a)(1)-(2)(A),, 110 Stat. 3009 (1996).



an essential elenent of the offense — nanely, the requirenent that

Fl ores have received a “term of inprisonnment” of “at |east one
year” for his aggravated felony conviction. The governnment noved
to dismss Flores’s petition for review for lack of jurisdiction
arguing that, under 8 U S.C. 8§ 1252(a)(2)(C, this court |acked
jurisdictionto reviewthe final order of renoval against Flores —
an alien who is renovabl e by reason of having commtted a crim nal
of fense covered by 8§ 1227(a)(2)(A)(iii) (aggravated felony) and
(B)(i) (controlled substance offense). In response to the
governnent’s notion, Flores conceded that 8 U.S.C. § 1252(a)(2)(0
barred this court fromconsidering his petition for review of the
BIA's final order of renoval on account of his wuncontested
conviction for a controlled substance offense. Fl ores further
cont ended, however, that he could seek relief fromthe BIA s final
order of renoval via a petition for a wit of habeas corpus under
28 U.S.C. 8§ 2241. I n Decenber 1999, a panel of this court granted
the governnent’s notion and di sm ssed Flores petition for |ack of
jurisdiction without further elaboration.

Wil e the governnent’s notionto dismss Flores’s petition for
review was pendi ng, in Novenber 1999, Flores filed a petition for
a wit of habeas corpus pursuant to 28 U S C § 2241 in the
Southern District of Texas. Flores’s habeas petition raised
statutory and constitutional clains and reiterated the argunents
raised in his petition for review - i.e., that, on account of the
age of his burglary conviction, Flores was not renpvable as an
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aggravated felon and was not ineligible for relief from renova
under 8 U.S.C. 8 1229b. Flores also reiterated his argunent that
hi s chargi ng docunent did not include an essential elenent of the

offense. Relying on this court’s decision in Max-George v. Reno,

205 F.3d 194 (5th Gr. 2000), the magistrate judge recommended
di smissal of Flores's habeas petition for lack of jurisdiction.?
Over Flores’s objections, the district court adopted the
magi strate’s recomendati on in August 2000.

In response, Flores filed a tinely notice of appeal fromthe
di sm ssal of his habeas petition. Flores also filed a notion to
reinstate his petition for direct review of the BIA order. In
Cct ober 2000, this court granted Flores’s notion to reinstate his
petition for review, and a new briefing order was subsequently
i ssued. In Novenber 2001, this court also granted Flores’s
unopposed notion to consolidate his petition for review of the Bl A
order and his appeal of the dism ssal of his petition for a wit of
habeas corpus. In February 2002, this court denied the
governnent’s notions to dismss both Flores's petition for review
and his appeal of the dism ssal of his habeas petition.

I
These consolidated appeals present two jurisdictiona

questions: (1) whether this court has jurisdiction to consider the

3 This decision was later overruled by the U S. Suprene
Court in the light of INS v. St. Cyr, 533 U S 289 (2001). See
Max- George v. Ashcroft, 533 U S. 945 (2001).
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statutory and constitutional clainms presented in Flores’s petition
for direct review of the BIA's final order of renoval; and (2)
whet her the district court has jurisdiction over Flores’s § 2241
petition seeking habeas relief fromthe sane Bl A order.

Wth respect to each of these questions the parties have taken
sonmewhat inverted or counter-intuitive positions. Although Flores
originally petitioned this court for direct review of the BIA' s
final order of renoval, Flores now concedes that this court |acks
jurisdiction to consider his petition for direct revi ew because he
has been convicted of a controlled substance offense. See 8
US C 8§ 1252(a)(2)(0. Flores, therefore, argues that his
petition for direct review nust be dismssed for Ilack of
jurisdiction. Flores further argues, however, that, under I NS v.
St. r, the district court does have jurisdiction to consider the
statutory and constitutional clainms presented in his petition for
a wit of habeas corpus pursuant to 28 U S.C. §8 2241 and that it,
therefore, erred when it dism ssed his habeas petition.

On the other hand, the governnent, which previously noved to
dism ss both the petition for review and t he habeas appeal, argues
now that this court retains jurisdiction to determ ne the scope of
its own jurisdiction and to consider any jurisdictional facts and
issues raised by the petition for review, notw thstanding the
jurisdiction-stripping provisions of § 1252. The gover nnent
further argues that the statutory and constitutional clains
presented by Flores’ s petition for revieware all jurisdictional in
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nature because the clains relate to the | awful application of the
jurisdiction-stripping provisions of § 1252, The governnent,
therefore, urges us to address and decide in the petition for
review what it considers to be Flores’s neritless statutory and
constitutional clainms and then dismss those clains and Flores’s
petition for review for lack of jurisdiction. Finally, the
gover nnent argues that, even though the district court erroneously
ruled that it did not have jurisdiction over Flores’ s habeas
petition, we should affirm the district court’s dismssal of
Flores’s habeas petition because Flores would have obtained
adequate judicial reviewof his statutory and constitutional clains
via his petition for direct review*

We consider each jurisdictional question presented in turn.

A This Court’s Jurisdiction to Consider Flores’s Petition

for Review of the Order of the BIA

In nost cases, an alien may seek direct judicial review of a
final order of renoval issued by the BIA via a petition for review
filed with this court. See 8 U.S.C. 8§ 1252(a)(1l) and (b).
However, this court’s jurisdiction to review a final order of
removal is restricted by 8§ 1252(a)(2), which provides, in part,

that: “[n]otw thstandi ng any ot her provision of |aw, no court shal

4 The governnment appears to take this position in order to

[imt the circunstances under which a 8 2241 habeas proceedi ng may
be appropriate, streamine the alien renoval process, and avoid
possi bl e constitutional concerns that could be associated with the
deprivation of judicial review. See Calcano-Mrtinez v. |I.N.S.
533 U. S. 348, 350 n.2 (2001).




have jurisdiction to review any final order of renoval against an
alien who is renovable by reason of having commtted a crimna
of fense” covered in various sections and subsections of Title 8,
including 8 U S.C § 1227(a)(2)(A)(iii) (aggravated felony) and
(B) (i) (controlled substance offense). See 8 U S C
§ 1252(a)(2)(0O.

As we have earlier noted, the governnent now argues that,
notw t hstandi ng 8 1252(a)(2)(C), this court retains jurisdictionto
determ ne the scope of its own jurisdiction, and, therefore, to
consider any argunents raised in a petition for review chal |l engi ng
the factual and |egal determnations thought to trigger the
jurisdiction-stripping provisions. In this case, the governnent
argues that Flores’'s statutory and constitutional clains all fal
wWthin our jurisdiction to determ ne our jurisdiction because the
clains chall enge the factual determ nation that Flores is renpvabl e
as an aggravated felon and, therefore, by inplication, the |awf ul
application of the jurisdiction-stripping provisions of § 1252.
Specifically, the governnent argues that this court retains
jurisdiction to determ ne whether Flores is (1) an alien (2) whois
renovabl e (3) by reason of having commtted an aggravated fel ony or
a controlled substance offense. The governnent al so argues that,
notw t hstandi ng 8 1252(a)(2)(C), this court retains jurisdictionto
consi der whether 8§ 1252's jurisdiction stripping provisions are
being interpreted and applied in Flores’s case constitutionally and
to consider other “substantial” constitutional clains that Flores
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m ght raise. Cf. Calcano-Martinez, 533 U. S. at 350 n.2 (declining

to address an identical concession nade by the governnent in that
case because the concession was not relevant to the Court’s
di sposition of the petitions under review). Consequently, the
governnment urges us to decide the nerits of Flores’s statutory and
constitutional clains raised in his petition for review, to find
those clains to be neritless, and to dismss his petition for
review for lack of jurisdiction on that basis and on the basis of
his controll ed substance offenses.

The governnent is certainly correct as a matter of | awwhen it
states that this court has jurisdiction to review jurisdictional
facts and determ ne the proper scope of its own jurisdiction. See,

e.q., Balogun v. Ashcroft, 270 F.3d 274, 278 (5th Cr. 2001).

However, with respect to this petition for review, our inquiry into
the scope of our jurisdiction nust begin and end wth the
undi sputed facts that Flores is an alien who i s renovabl e by reason
of his two marijuana convictions in 1991 and 1996. These
addi tional and uncontested convictions for controlled substances

of fenses independently trigger 8 1252's jurisdiction-stripping

provi sions and render consideration of the nerits of Flores’s

constitutional and statutory clains, which arise in connectionwth

Flores’s 1972 burglary, unnecessary and irrelevant —that is, noot

— for the purposes of determ ning the scope of our jurisdiction to

review this renoval order of the BIA See 8 U S C

8§ 1252(a)(2)(0O. Even if, as the governnent argues, Flores’'s
10



statutory and constitutional clainms regarding his status as a
renovabl e aggravated felon may be questions that fall within our
jurisdictionto determ ne our jurisdiction, the undi sputed facts of
Flores’s renovability based on his controlled substance offenses
makes the ultimate answer to any 8§ 1252(a)(2)(C jurisdictiona

inquiry conpletely clear and final with respect to this particular
petition for review Al t hough the order of renobval cites two
bases for renoval - i.e., Flores’s 1991 and 1996 narijuana
convictions and Flores’s 1972 burglary conviction — there is only
one “order” to be reviewed. Once we determ ne that the order of
renoval before us is based independently on Flores’s controlled
substance offenses covered by 8 US C § 1227(a)(2)(B), the
jurisdiction-stripping provisions of 8 1252 clearly apply, and it

does not matter for the purposes of determ ning the scope of our

jurisdiction under 8 1252(a)(2)(C that the order of renoval is

al so based on an aggravated fel ony conviction that Fl ores argues is
not actually covered by 8 US C 8§ 1227(a)(2)(A)(iii). e
therefore dismss Flores’s petition for review w thout any further
consideration of Flores’s crimnal status or renovability and
W t hout any consideration of the constitutional clains that the

governnent urges us to address.®

5 In dicta in Balogun, a panel of this court stated that
the court could consider a petition for review of a final order of
renoval to determne whether § 1252's jurisdiction-stripping
provi sions are being applied constitutionally and to consi der ot her
“substantial constitutional clains.” See Balogun, 270 F.3d at 278
n.11 (citing Fifth Grcuit cases decided prior to INSv. St. Cyr).
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B. The District Court’s Jurisdiction to Consider Flores’'s
Petition for a Wit of Habeas Corpus Pursuant to 28
U S C § 2241
The appeal of the district court’s dismssal of Flores’s
habeas petition for Jlack of jurisdiction is another natter
al t oget her.
We reviewa district court’s determnation of its jurisdiction

de novo. Wadsworth v. Johnson, 235 F. 3d 959, 961 (5th Cr. 2000).

In this case, the district court dism ssed Flores’s habeas petition

based on this court’s decision in Max-George v. Reno, 205 F.3d 194

(2000). At the tine, the district court’s decision to dism ss the
habeas petition was clearly correct according to the law of this

circuit. In Max- CGeorge, this court held that § 1252's

QG her circuits, however, have concluded that a petitioner nmay not
rai se nonj urisdiction-rel ated constitutional or statutory
challenges in a petition for direct review that is subject to
§ 1252's jurisdiction-stripping provisions. See Bosede V.
Ashcroft, 309 F.3d 441, (7th Cr. 2002)(stating that, after I NS v.
St. r, it is clear that an alien may not raise constitutional or
statutory clains that are not related to the jurisdiction-stripping
provisions of 8 1252 in a petition for direct review but that such
clains may be raised via a habeas petition). The Suprene Court has
noted, but not decided, this issue about the precise scope of
§ 1252's jurisdiction-stripping provisions and our jurisdictionto
determ ne our jurisdiction. See Calcano-Mrtinez, 533 U.S. at 350
n.11.

Because Flores’s status as a controlled substance offender
i ndependently triggers 8§ 1252's jurisdictional bar for this
particular Bl A order of renoval, we express no view about whet her
this court’s authority to determne its own jurisdiction mght
all ow us consider a petition for review and deci de constitutional
clains that are essentially separate and distinct fromthe question
of the scope of our own jurisdiction.
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jurisdiction-stripping provisions elimnate 8 2241 habeas
jurisdiction for aliens who are renovable by reason of having
commtted a crimnal offense covered by the various sections and
subsections of Title 8 citedin8 U S.C. § 1252(a)(2)(C . However,

after the district court dismssed Flores’s § 2241 petition, the

Suprene Court decided INS v. St. Cyr, and, in the light of that
deci sion, the Court subsequently vacated and renmanded our deci sion

in Max- George. See Max-George v. Ashcroft, 533 U S. 945 (2001).

In St. Cyr, the Suprene Court expressly held that § 1252's
jurisdiction-stripping provisions do not deprive the federal courts
of jurisdiction to entertain a petition for a wit of habeas

corpus. See St. Cyr, 533 U.S. at 312-13. See also Cano-M randa v.

Ashcroft, 262 F. 3d 477 (5th Gr. 2001)(vacating di sm ssal of habeas
petition in light of St. r and remanding for further
proceedi ngs). Thus, although the district court correctly foll owed
the law of this circuit at the time of its decision, after St. Cyr,
we nust reverse the district court’s dismssal of Flores s habeas

petition for lack of jurisdiction.?®

6 Fl ores’ s habeas petition challenging his renovability as
an aggravated fel on does not appear to us to be noot, despite the
fact that Flores clearly is al so renpvabl e on the i ndependent basis
of his controlled substance offenses. | f Flores succeeds in
persuadi ng the district court that habeas relief should be granted
because he is not renovable on account of his aggravated felony
convi ction — a question about which we express no viewat this tine
— then Flores would appear to be eligible to apply for
discretionary relief from renoval based on his controlled
subst ances offenses pursuant to 8 U S. C § 1229b, noted above
whi ch al |l ows certain permanent residents to request cancell ati on of
removal .
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1]

Because there is no dispute that the BIA order before us
correctly found Flores to be an alien renovable based on two
control |l ed substance offenses, we nust dismss Flores’s petition
for review for lack of jurisdiction without further consideration
of his renovability based on his 1972 burglary conviction and
W t hout further consideration of the statutory and constitutional
issues, raised by Flores in his petition for review, that are
related to his renovability based on that burglary conviction. See
8 USC § 1252(a)(2)(0O. Accordingly, we DISMSS Flores’s
petition for review for lack of jurisdiction. W also VACATE the
district court’s dismssal of Flores’s habeas petition and REMAND
Fl ores’ s habeas case for further proceedi ngs not inconsistent with

this opinion.’

! Flores also asks this court to declare that he was
eligible to apply for a waiver of renoval under fornmer 8 U S. C
§ 1182(c), an ol d provision which provided for discretionary relief
from deportation, and to reverse and remand his habeas petition
wWth instructions to the district court to order the governnent to
consider Flores's request for relief under fornmer 8§ 1182(c).
Al though fornmer 8§ 1182(c) was repealed in 1996, the Suprene Court
has hel d that the discretionary relief under that provision renains
available for certain aliens who would have been eligible for
8§ 1182(c) relief at the tinme of conviction under the law then in
ef fect. See St. Cyr, 533 U S at 326. However, we need not
consider whether Flores was eligible for relief wunder forner
8§ 1182(c). Flores did not apply for such a waiver in proceedi ngs
before the INS, and he did not raise the issue of his eligibility
to apply for such a waiver in his habeas petition in the district
court. It is the well established that this court ordinarily does
not consider issues raised by the appellant for the first tinme on
appeal . See Johnson v. Puckett, 176 F.3d 809, 814 (5th Cr. 1999);
United States v. Smith, 915 F.2d 959, 964 (5th Cr. 1990).
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PETI TI ON FOR REVI EW DI SM SSED;

JUDGVENT VACATED AND REMANDED.



