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Before KING Chief Judge, and JOLLY, H GG NBOTHAM DAVIS, JONES,
SMTH, WENER, BARKSDALE, EMLIO M GARZA, DeMOSS, BENAVI DES,
STEWART, DENNI'S, and CLEMENT, Circuit Judges.”

JAMES L. DENNI'S, Circuit Judge:
Randal | Coggin brought this action under 42 U S C § 1983

* Judge Prado, who joined our court subsequent to en banc oral
argunent, did not participate in this decision.
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agai nst his fornmer enployer, a Texas independent school district,
because its board of trustees term nated his enploynment contract
w t hout any kind of a hearing. After a bench trial, the district
court rendered judgnent in favor of Coggin. A divided panel of our
court affirmed.! A mpjority of the judges in active service voted
to rehear the case en banc.? W now affirm the judgnent of the
district court.

|. Statutory Procedure for Termn nation of
School Board Enmpl oyees’ Term Contracts

Under the Texas Education Code, a school board has the power
to termnate a termcontract and di scharge a teacher at any tine
“for good cause as determ ned by the board.”® Prior to term nating
atermcontract, however, the board nust give the teacher notice of
its proposed action.* |If the teacher desires a pre-termnation
hearing under state law, he nust file a witten request with the
state conm ssioner of education (“Conmm ssioner”) within 15 days of

receiving notice of his proposed termnation.® Wthin 10 busi ness

! Coqggin v. Longview Indep. Sch. Dist., 289 F.3d 326 (5th Cr.
2002) .

2 Coggin v. Longview Indep. Sch. Dist., 309 F.3d 307 (5th Cr.
2002) .

3 Tex. Educ. Code Ann. § 21.211(a)(1) (Vernon 1996). Under Texas
| aw, each independent school district is considered a nunicipa
governnental entity, id. 8 11.151, and is governed by a board of
trustees (i.e., a school board), id. 8 11.051(a).

4 |d. 8§ 21.251(a)(1), 21.253.

> 1d. 8 21.253. The Conm ssioner is appointed by the governor
with the advice and consent of the state senate, id. §8 7.051, and
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days of receiving a tinely request for a hearing, the Comm ssi oner
must assign a hearing examner to conduct a hearing in that
particular case.® Not later than 45 days after the Commi ssioner
receives a request for a hearing, the hearing exam ner shall
conpl ete the hearing and recomend fi ndi ngs of fact, concl usi ons of
law, and, if appropriate, the granting of relief.” The school
board, not the Comm ssioner, is taxed with the costs of the hearing
exam ner, the shorthand reporter, and the production of a hearing
transcript.®

After receiving the exam ner’s recommendati on and the record
of the hearing, the school board or its designated subconmttee
must consi der themand all ow each party to present an oral argunent
to the board or subconmttee.® Wthin 10 days of that neeting, the
board must announce a decision that includes findings of fact and
conclusions of law and that may include a grant of relief.® The
board nmay adopt, reject, or <change the hearing examner’s
conclusions of law or proposal for granting relief, and it may

reject or change the hearing examner’s finding of facts not

heads the Texas Education Agency, id. 88 7.002, 7.055.
6 1d. § 21.254(c).
7 1d. § 21.257

8

d. § 21.255(e).

d. § 21.258.

1 1d. § 21.259.
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supported by substantial evidence in the record. !

Section 7.057(d) of the Texas Education Code provides that
“[a] person aggrieved by an action of the agency or decision of the
Conmi ssioner may appeal to a district court in Travis County.”?!?
Thi s appeal nust be nade by serving the Comm ssioner as in a civil
suit, and the court shall determne all issues of |law and fact at
trial.?®

1. Factual and Procedural Background

Randal | Coggin worked for the Longview |Independent School
District (“LISD’) for nore than 30 years. From 1983 until his
di scharge on Septenber 13, 1999, Coggi n supervi sed the LI SD Car eer
and Technol ogy Education departnent. At the tine of his discharge,
Coggi n was enpl oyed under a two-year term contract spanning the
1998- 1999 and 1999- 2000 academ c years. Before receiving notice of
hi s proposed term nation, his performance apprai sals were generally
conplinentary. On August 12, 1999, however, Coggin received a
letter fromthe LISD s new superintendent notifying himthat the
school board proposed to termnate his enploynent contract for
engaging in various alleged inproprieties, including sexually

harassing female subordinates, wusing LISD resources for his

personal benefit, inpeding the LISD s investigation of his
1] d.
2.1d. 8§ 7.057(d)
13 ] d.



behavior, and falsifying asbestos records. On August 24, Coggin
deposited copies of his witten request for a hearing with the U S.
Postal Service for delivery via certified mail, properly stanped
and addressed to t he Conm ssioner and the school board. The school
board received its copy of Coggin’s request on August 26, but the
Comm ssi oner did not receive the request until August 30. Because
t he Conm ssi oner m stakenly thought that Coggi n’s request nust have
been received, rather than filed, by August 27, 1999, he refused to
appoi nt a hearing exam ner. On Septenber 2, 1999, the Comm ssi oner
mai | ed copies of a letter addressed to both Coggin and the LISD s
counsel stating that (1) the Comm ssioner had received Coggin’'s
witten request for the appoi ntnent of a hearing examner; (2) the
request was dat ed and post marked before the August 27 deadline for
filing; (3) the Comm ssioner received the request on the third day
follow ng the deadline; but (4) the Comm ssioner would not appoi nt
a hearing exam ner because Coggin’s request was received after the
deadl i ne. After Coggin received the Conm ssioner’s Septenber 2
letter, Coggin's attorney and t he Conm ssi oner engaged in a “flurry
of correspondence” regarding the tineliness of Coggin’s request for
a hearing, but the Comm ssioner declined to reconsider his refusal
to appoint a hearing exam ner.

On Septenber 13, 1999, the LISD school board, w thout giving

further notice to Coggin or any kind of a hearing, adopted a

14 District Court’s Menorandum Qpi nion at 10.
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resol ution di schargi ng Coggi n as an enpl oyee of the LISD. The LISD
concedes that it was aware of the Conm ssioner’s refusal to appoint
a hearing examner prior to the board s action. Thus, as the
district court found, “[when it term nated Coggin’ s contract, the
LI SD board had actual know edge that Coggi n had requested a hearing
on the termnation of his contract, the date on which he had
requested it, and that no hearing of any kind had been held.”?
On Novenber 12, 1999, Coggin brought suit against the LI SD,
t he Texas Education Agency (“TEA’), and the Conmm ssioner under 42
U S. C 8§ 1983 for depriving himof his property w thout due process
of law. After the district court expressed its opinion that the
TEA and the Conm ssioner had a valid El eventh Arendnent defense,
Coggin dismssed his 8§ 1983 claim against them and the case
proceeded solely against the LISD. Following a bench trial, the
district court concluded that (1) Coggin tinely filed his request
for a hearing as required by state law, (2) the board had notice
t hat Coggi n had not received a hearing despite his tinely request;
(3) the board deprived Coggin of his property w thout due process
when it term nated his enploynent contract w thout any kind of a
hearing; (4) the LISD failed to prove that Coggin had engaged in
the all eged m sconduct and therefore had no cause to termnate his
enpl oyment contract; and (5) Coggin was entitled to $215,894 in

damages and attorney’'s fees. The LI SD appeal ed.

15 1d. at 10-11.



[11. The LISD s Action Was the Sol e Cause of
The Violation of Coqggin's Right to Due Process

On appeal the LISD does not dispute that its term nation of
Coggin’s enploynent in the mddle of his two-year term enpl oynent
contract deprived him of a constitutionally protected property
interest in continued enploynent, or that Coggin was entitled to
constitutional due process in conjunction with the proposed
term nation of that enploynent.'® Nor does it challenge or point
to any error in the district court’s determnation that Coggin
tinmely filed his request for a hearing.! LISD argues, instead,
that any deprivation of Coggin's right to due process of |aw was
caused by the Conmm ssioner’s refusal to appoint a hearing exam ner,
not by the school board s termnation of his enploynent contract
W thout a hearing: “The gravanmen of this dispute is a question of
causation.”®  Thus, the LISD contends that the Conm ssioner’s

action, to the exclusion of its own, should be considered the sole

16 Defendant’s Supp. En Banc Brief at 15.

7 I ndeed, the LISD insists that the matter of the tineliness of
Coggin’s request for the appointnent of a hearing examner is
irrelevant to its appeal:

Regardl ess of whether Coggin failed tinely to file a request
for hearing under those procedures or the Conm ssioner erred
as a matter of state law in interpreting the TEA filing
requi renents, any such dispute (1) was not a di spute invol ving
the School District, (2) was not caused by LISD, and (3) was
wai ved when Coggin failed to pursue appropriate relief in
court against TEA and the Conm ssi oner.

ld. at 22.
18 1d. at 9.



cause of the deprivation of due process and, therefore, that it is
not responsi ble for the violation.

The LISD s irrevocabl e di scharge of Coggin w thout a hearing
just 4 business days after Coggin’s receipt of the Conm ssioner’s
notice of refusal was the sole cause of the violation of Coggin’s
right to due process of Ilaw? The LISD argues that the
Comm ssioner’s erroneous refusal to appoint a hearing exam ner was
t he cause of the violation because Coggi n wai ved his rights by not
appeal i ng the Conm ssioner’s decision through the filing of a civil
suit in state district court as provided for by 8 7.057(d) of the
Texas Education Code. W disagree.

Section 7.057(d) does not prescribe atine limt wthin which
a person aggrieved by an action of the Conm ssioner nmust file an
appeal in the district court. The Texas Adm nistrative Procedures
Act, however, provides that an aggrieved person is all owed 30 days

to appeal fromthe decision of an adm nistrative agency.? Thus,

19 The Conm ssioner nmiled his erroneous decision to Coggin and
LI SD on Thursday, Septenber 2, 1999. Because of the intervening
Labor Day on Septenber 6, 1999 and the two days required for
delivery of other mail in this case, Coggin could not have received
the Comm ssioner’s Septenber 2 letter until Tuesday, Septenber 7,
1999. Therefore, the LISD di scharged Coggin only 4 business days
after he had received the Conm ssioner’s Septenber 2 letter.

20 Tex. Gov't Code Ann. 8§ 2001.176 (Vernon 2000) (“A person
initiates judicial reviewin a contested case by filing a petition
not later than the 30th day after the date on which the decision
that is the subject of conplaint is final and appealable.”). A
“contested case” neans “a proceeding . . . in which the |egal
rights, duties, or privileges of a party are to be determ ned by a
state agency after an opportunity for adjudicative hearing.” I|d.
8§ 2001.003(1). The Texas courts have construed this definition to
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Coggin was afforded 30 days by the Texas procedure to file his
appeal in district court contesting the Comm ssioner’s refusal to
assign a hearing examner.? But the LISD s discharge of Coggin
just 4 business days after his recei pt of the Conm ssioner’s notice
of refusal prematurely cut off Coggin’s right to appeal under 8§
7.057(d) and unreasonably foreclosed the possibility of a pre-
term nation due process hearing in his case.

Consequently, we conclude that Coggin did not waive his
rights, and that the LISD s action of perenptorily discharging
Coggi n wi thout a hearing just 4 business days after his receipt of
the Conm ssioner’s notice of refusal was the sole cause of the
violation of his right to due process of |law. The Conm ssioner’s
erroneous deci si on was not a cause of the violation because, if the

LI SD had not perenptorily discharged Coggin, that error could have

include situations in which a state agency adjudicates a party’s
| egal rights in an exercise of quasi-judicial authority, as opposed
to making such an adjudication in an exercise of rule making
authority. See WBD Ol & Gas Co. v. Railroad Commin of Tex., 35
S.W3d 34, 44 (Tex. App. 2001); Ramrez v. Texas State Bd. of Med.
Examirs., 927 S.W2d 770, 772 (Tex. App. 1996); Best & Co. v. Texas
State Bd. of Plunbing Examirs., 927 S.W2d 306, 309 & n.1 (Tex.
App. 1996); Big D Banboo, Inc. v. Texas, 567 S.W2d 915, 918 (Tex.

App. 1978).

2l Even if the Administrative Procedures Act did not apply,
“Texas law is firmy established that, when the statute fails to
prescribe such a tine Iimt, an appeal nust be taken within a
reasonable tinme.” Westheiner |.S.D. v. Brockette, 567 S.W2d 780,
789-90 (Tex. 1978) (applying 8§ 11.13(c), the predecessor to
8§ 7.057(d), and citing Railroad Commin v. Alum numCo. of Am, 380
S.W2d 599 (Tex. 1964); Board of Water Eng’'rs v. Colorado Min.
Water Dist., 254 S.W2d 369 (Tex. 1953); Mdas Ol Co. v. Stanolind
Gl & Gas Co., 179 S.W2d 243 (Tex. 1944); and Harkness v.
Hut cherson, 38 S.W 1120 (Tex. 1897)).
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been corrected on appeal by the state district court’s order that
t he Comm ssi oner assign a hearing exam ner in accordance with the
Texas Education Code procedure.

V. The LI SD WAs the Responsi ble State Actor

This court’s standard analysis for determning who is the
state actor responsible for a constitutional violation in an action

arising under 8 1983 reaches the same result. In Bush v. Viterna,

we identified three key questions that gui de our anal ysis of causes
of action arising under § 1983:

[ T] he first question nust be whether a federally secured

ri ght has been affected. . . . The second question that
must be asked is whether the alleged deprivation of a
f eder al right has been acconplished by state
action. . . . After one has found a deprivation of a

federally secured right and has determned that it
resulted from state action, one nust ask a third
gquestion: Wio is the state actor responsible for this
vi ol at i on?22
In this case, because Coggin was deprived of his protected
enpl oynent right wthout the due process hearing to which he was
entitled and which he did not waive, and because that deprivation
invol ved two state actors, the only question presented is who is

the state actor responsible for the violation—+he LISD or the

Conmi ssioner.2 This inquiry depends on an anal ysis of state | aw.

22 Bush v. Viterna, 795 F.2d 1203, 1209 (5th G r. 1986).

2 See M Ilian v. Mnroe County, Al abama, 520 U.S. 781, 784-85
(1997) (“A court’s task is to ‘identify those officials or
gover nnent al bodi es who speak with final policynmaking authority for
the | ocal governnent actor concerning the action alleged to have
caused the particular constitutional or statutory violation at
issue.’”” (quoting Jett v. Dallas Indep. Sch. Dist., 491 U S. 701,

10



That is, in order to identify the responsi ble state actor, we nust
det erm ne how state | aw di stri butes governnent functions.? But we
do not apply state law, rather, we “sinply [use] state law to
identify the persons responsible for an identified civil rights
vi ol ation."?2®

Texas | aw assigns to the school board, as the governing body
of the school district, exclusive policy making authority wth
regard to enploynent decisions. The state lawis clear that the
school board, alone, may term nate a termcontract and di scharge an
enpl oyee upon a finding of good cause.?” Only the school board can

det erm ne whet her such cause exi sts and whet her an enpl oyee shoul d

737 (1989))).

24 |d. at 786; Jett, 491 U.S. at 737 (“[Whether a particular
official has ‘final policymaking authority’ is a question of state
law' (internal quotation omtted)); Penbaur v. G ncinnati, 475 U. S,
469, 483 (1986) (“[Whether an official had final policy making
authority is a question of state law.”); Bush, 795 F.2d at 1209
(stating that the identify of the responsible state actor “wl|
usual ly be answered exclusively by reference to state |aw and
practice”).

2 MMllian, 520 U.S. at 786 (“[J ur understandi ng of the act ual
function of a governnental official, in a particular area, wll
necessarily be dependent on the definition of the official’s
functions under relevant state law. ”); Regents of Univ. of Cal. v.
Doe, 519 U. S. 425, 429 n.5 (1997) (“[The] federal question can be
answered only after considering the provisions of state |aw that
define the agency’ s character.”).

26 Bush, 795 F.2d at 1209.

2T Tex. Educ. Code Ann. § 21.211(a)(1) (“The board of trustees
may term nate termcontract and di scharge a teacher at any tine for
y g y
good cause as determned by the board . . . .").
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be discharged as a result.? Under the explicit ternms of the
statute, then, the LISD was the final policy and decision maker
wth respect to Coggin’ s discharge.

By conparison, under Texas | aw the Conm ssioner is not vested
with any final policymaking authority concerning either the
determ nation of cause to discharge or the actual discharge of
school district enployees. The Conm ssioner’s role of appointing
a hearing examner upon the tinely filing of a request by an
enployee is mnisterial and does not involve or require any
pol i cymaki ng. Consequently, there was no policy authored by the
Comm ssi oner that caused the particul ar constitutional violation at
issue. In fact, there was no action taken by the Conmm ssi oner that
deprived Coggin of his property wthout due process of law. The
Comm ssioner has no authority to discharge a school district
enpl oyee or to require the school board to term nate an enpl oynent
contract. Indeed, the statute even requires that the school board,
not the Conm ssioner, bear the costs of the hearing exam ner, the
shorthand reporter, and the production of a hearing transcript. 1In
short, the Conm ssi oner coul d not have been responsi bl e for causing
the termnation of Coggin’s enploynent contract for cause w thout
a pre-term nation hearing because he could not determ ne cause or
di scharge Coggi n.

Consequent |y, because the school board was the final arbiter

2 1d. § 21.259.
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of enploynent disputes wunder Texas law, it was exclusively
responsi bl e for hearing Coggin’s argunents agai nst di scharge before
resol ving the questions of cause and discharge.? Contrary to the
LI SD s argunents, Texas |aw has not renoved or separated fromthe
school board the function of providing preterm nation due process
to its enployees.?® Under well-established federal law, the
constitutional mninmns for due process require that the fina

deci si on maker nust hear and consider the enployee’ s story before

2 The Texas Suprene Court recognized this semnal fact in
Mont gonery | ndependent School District v. Davis, when it wote in
the context of a contract renewal case, “the Board retains the
authority to nmake the ultimte decision of whether to renew a
teacher’s contract.” 34 S.W3d 559, 565 (Tex. 2000). Likew se,
8§ 21.211(a)(1) nakes clear that the board retains the exclusive
authority to determ ne whether to termnate a teacher’s contract
for cause.

30 The LISD, echoing the dissent to the panel opinion, asserts
that Texas |aw separates the responsibility for providing a due
process hearing from the responsibility for making term nation
deci sions. The text of the Texas statutory schene does not support
this assertion. It is true that under the statutory schene the
function of appointing a hearing exam ner has been given to the
Commi ssi oner, Tex. Educ. Code Ann. § 21.254, and that the function
of gathering evidence, nmaking findings of facts, and recomrendi ng
concl usi ons of | aw has been given to an appoi nted heari ng exam ner,
id. § 21.257. But the school board retains the exclusive duty to
“consi der the recommendation and record of the hearing exam ner”
and “shall allow each party to present an oral argunent” before
rendering its decision on whether there is cause to term nate and
whet her to di scharge an enployee. 1d. § 21.258. 1In reaching such
a decision, the school board has authority to make its own
conclusions of law, including the crucial determ nation of whether
there i s cause to discharge. See id. § 21.259(b) (The school board
“may adopt, reject, or change the hearing examner’s
conclusions of law. ”). It nay reject or change a flndlng of fact
made by the hearing exam ner” that is not supported by “substanti al
evidence.” 1d. § 21.259(c).
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deci di ng whether to discharge the enpl oyee.? The purpose of this
is self-evident. It is to provide a “neaningful opportunity to
i nvoke the discretion of the decisionmaker . . . Dbefore the
termnation takes effect.”3% The Texas law conplies with the
federal due process requirenent by providing that the school board,
as the exclusive decision naker wth regard to enploynent
term nation decisions, “shall allow each party to present an ora
argunent to the board” before the board determ nes cause or
di scharges t he enpl oyee.** Thus, under the responsible state actor
anal ysis we conclude that the LISD is the state actor responsible
for the violation in this case.

V. Answer to Am cus Argunent

Contrary to the argunent of the LISD s amcus, the Texas

38 See, e.qg., Zinernobn v. Burch, 494 U S. 113, 135 (1990)
(“Because petitioners had state authority to deprive persons of
liberty, the Constitution inposed on themthe State’s concom tant
duty to see that no deprivation occur w thout adequate procedural
protections.”).

32 develand Bd. of Educ. v. Loudermll, 470 U S. 532, 543 & n. 8
(1985) (citing Goss v. lLopez, 419 U S. 565, 583-84 (1975), and
Gagnon v. Scarpelli, 411 U S 778, 784-86 (1973)). Both the
enpl oyer and the enployee benefit from this opportunity, for it
ensures that the decision naker reaches an accurate decision. |d.
It thus protects persons “not fromthe deprivation, but fromthe
m st aken or unjustified deprivationof life, liberty, or property.”
Carey v. Piphus, 435 U S. 247, 259 (1978).

3% Tex. Educ. Code Ann. § 21.258(b); see al so Londoner v. Denver,
210 U. S. 373, 386 (1908) (“[A] hearinginits very essence, demands
that he who is entitled to it shall have the right to support his
al l egations by argunent however brief, and, if need be, by proof,
however informal.”), cited in Menphis Light, Gas & Water Div. V.
Craft, 436 U.S. 1, 16 n.17 (1978).
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Associ ati on of School Boards Legal Assistance Fund, this decision
in no way subjects a school board to liability for acts other than
its owmn. If the Comm ssioner does not abide the prescri bed schene,
Texas gives an aggrieved school enployee the right to appeal to a
state district «court, thereby providing constitutional due
process.®* |f the nandated procedure is followed, an enpl oyee w |l
al so have been afforded constitutional due process when a school
board nmakes its final term nation decision. Wen a school board
di sregards the statutory schene, here depriving the enpl oyee of his
right to appeal, however, it may subject itself to liability, not
for the act of another but for its own act. To the point, had the
school board given Coggin the statutorily allotted tinme to appeal
t he Comm ssi oner’s deci sion, there would have been no deni al of due
process. %°

VI . Concl usi on

For the foregoing reasons, we AFFIRM the judgnent of the

district court.

34 See Tex. Educ. Code Ann. § 7.057(d).

3 Judge Jones mstakenly clains that the mpjority decides an
i ssue that was not properly before the en banc court. Wether the
LI SD or the Comm ssi oner caused the due process violation has been
the ultimte, concrete issue throughout the long history of this

case. Accordingly, in answering the causation question, the
opi ni on does nothing nore than properly exercise the court’s duty
“to enunciate the law on the record facts.” See Enpire Life Ins.

Co. of Anmerica v. Valdak Corp., 468 F.2d 330, 334 (5th Gr. 1972);
see also Phillips v. Minroe County, Mss., 311 F.3d 369, 376 (5th
Cr. 2002) (“We may affirmthe district court’s decision on any
grounds supported by the record.”).

15



AFF| RMED.

16



E. GRADY JOLLY, Grcuit Judge, joined by JONES, SM TH, BARKSDALE
EMLIOM GARZA, and CLEMENT, Crcuit Judges, dissenting:

| could agree with the majority’s theory of liability and
outcone if its assunptions about the operation of state | aw had any
basis in |aw or fact. Because those assunptions indi sputably have
no support, | cannot join the majority’s opinion.

Throughout this litigation, the theory supporting LISD s
liability for a constitutional violation has been nmarked by an
i nventive and evasive character whenever cornered by |aw or fact.
The theory now expressed in the nmajority opinion for the first
time, with no briefing fromany party, is that Coggin was denied
constitutional due process thus: LISD s termnation of Coggin
caused himto lose his statutory right to appeal the decision of
the TEA Conm ssioner and thus caused a denial of procedural due
process. If only that were true, | would join the majority.

The majority’ s opinion acknow edges that due process in this
case is satisfied so long as Coggin had the right under state | aw
to appeal the Comm ssioner’s decision. “If the Conm ssioner does
not abide the prescribed schene, Texas gives an aggrieved school
enpl oyee the right to appeal to a state district court, thereby
providing constitutional due process.” (Mpjority Op. at 15).
“Section 7.057(d) of the Texas Education Code provides that ‘[a]
person aggrieved by an action of the agency or decision of the
Comm ssi oner may appeal to a district court in Travis County.’ This
appeal nust be nade by serving the Comm ssioner as inacivil suit,

17



and the court shall determne all issues of |awand fact at trial.”
(Majority Op. at 4)(footnote omtted)(enphasis added).

However, the majority assunes that “[t]he LISD s irrevocabl e
di scharge of Coggin without a hearing just 4 business days after
Coggin’s receipt of the Comm ssioner’s notice of refusal was the
sol e cause of the violation of Coggin’s right to due process of
law.” (Majority Op. at 8). “[T]he LISD s di scharge of Coggin just
4 busi ness days after his receipt of the Comm ssioner’s notice of
refusal prematurely cut off Coggin's right to appeal under 8§
7.057(d) . . . .7 (Majority Op. at 9). “The Conm ssioner’s
erroneous deci sion was not a cause of the violation because, if the
LI SD had not perenptorily discharged Coggin, that error could have
been corrected on appeal . . . .” (Majority Op. at 9). Thus, the
majority concludes that “had the school board given Coggin the
statutorily allotted tinme to appeal the Conmm ssioner’s deci sion,
t here woul d have been no denial of due process.” (Majority Op. at
15) .

Yet the mpjority fails to explain how the term nation of
Coggi n denied himthe right to appeal his case to the Travis County
district court. It is of course plain that the term nation did not
cause Coggi n physically or procedurally to | ose his right to appeal
t he Comm ssion decision. The statute was still there, the district
court in Travis County was still there, sone 26 days - by the
majority’ s calculation - remained in his appeal period, and Coggin
still had free will. The majority seens to assune, Wwthout

18



expressly saying so, that his termnation nmade any appeal of the
Comm ssioner’s decision nbot. O course, neither the majority, nor
|, nor any other judge on this court, nor any party, knows whet her
this assunption contains the slightest degree of correctness in
fact or law. It is only an assunption tailored fromwhole cloth,
for a specific fit. No brief has been filed raising the point. No
argunent is nade by the majority that the statute supports such an
assunpti on. No argunent is made by the mgjority that case |aw
supports any such assunption. The mpjority sinply offers the
theory as so many inspired words.

On the other hand, a nore reasonable assunption would posit
t hat had Coggi n exercised his right to appeal — a right that no one
has deni ed existed — a conplete renedy woul d have been avail abl e.
It is easily assuned that LISD would have been a proper party to
t hat appeal. If on appeal the court had concluded that the
Comm ssioner erred in rejecting Coggin's petition, it is a
pl ausi bl e assunption that the state court woul d have exercised its
equi tabl e powers and further woul d have held Coggin’s term nation
a nullity under state |law and ordered himreinstated pending the
out cone of the TEA hearing, thus providing hi ma whol e renedy (“the
[ Travis County district] court shall try all issues of | aw and fact

.” 8 7.057 (enphasis added)). Assum ng, however, the Travis
County district court determned it had jurisdiction only to
address the error of the TEA Conm ssioner, another scenario is
equal ly plausible, plainly denonstrating that whatever the status
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of his appeal m ght have been, it was not noot. I f Coggin had
exercised his right to appeal — a right, | repeat, no one denied
existed - and if Coggin had <chosen to appeal only the
Comm ssi oner’s decision, he could have taken that judgnent to the
appropriate state court and obtai ned injunctive relief reinstating
hi m pending the outconme of the TEA hearing he was deni ed. Bot h
these scenarios are assunptions enjoying nore reasonable
specul ative bases than the majority facilely adopts to support the
concl usi on necessary for the result it thinks is appropriate.

In short, the assunption of the majority that his term nation
caused the denial of due process by rendering his right to appeal
moot is speculation of an unrestrained sort, which indeed seens
contrary to reason and | ogic.

| could agree with the majority opinion if anywhere in the
record it were evident that the plaintiff had net his burden of
proof to support the mpjority’s new found, unbriefed, unargued
theory that his termnation denied himan effective appeal of the
Comm ssioner’s decision. But there is nothing in the record — or
the law — to support the mgjority’s theory — and the majority
apparently does not argue that there is. Such is the consequence
of attenpting to devel op argunents never presented by anyone at any
time in order to tailor an outcone for a favored party.

| can appreciate the equities that drive the magjority to try
to fashion sone relief in this case. During the preterm nation
process as provided by the Texas statute, M. Coggi n got entangl ed
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in errors and alleged errors, which he did not appeal. However,
because both Coggin and the majority have failed to carry their
respective burdens of proof and persuasion, to explain how his
termnation in fact eviscerated his right to appeal, the question
of causation remains unanswered, | am unable to join in the
opinion, and | respectfully dissent.® Finally, given what | regard
as the conplete failure of the majority to confect sone credible
constitutional analysis for a violation of due process, | join the

di ssents of Judges Jones and Garza.

%] do note that the mmjority opinion does not challenge or deny

the correctness of a single assertion nade in this dissent. The
majority would thus seem to admt there is no record or |ega
support for its theory of liability, thereby calling into question

not only footnote 35 of its opinion, but its entire opinion as
wel | .
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EDITH H JONES, G rcuit Judge, joined by JOLLY, SM TH, BARKSDALE

EMLIOM GARZA, and CLEMENT, Circuit Judges, dissenting:

| fully concur in Judge Emlio Garza' s excel |l ent di ssent.
| am conpel | ed by precedent, however, to coment on the majority’s
decision to base its opinion on a theory never raised by the
parties in this case; nanely, the theory that LISD fired Coggin too
quickly and failed to give Coggin proper tine to seek state court
judicial review of the Comm ssioner’s decision not to allow a
hearing. See Judge Emlio Garza' s Dissent at 7.

The problem has been colorfully, if hyperbolically,
descri bed by our brethren on the Seventh Grcuit: *“Judges are not

like pigs, hunting for truffles buried in briefs.”? United States

v. Dunkel, 927 F.2d 955, 956 (7th Gr. 1991). Today, the majority,
unable to find atruffle inthe briefs, has sinply created an i ssue

never raised by the parties either before the district court®® or

3“1t is reasonable to assune that just as a district court is
not required to ‘scour the record | ooking for factual disputes,’ it
is not required to scour the party’s various subm ssions to piece
t oget her appropriate argunents. A court need not make the | awer's
case.” Little v. Cox's Supermarkets, 71 F.3d 637, 641 (7th Cr.
1995) (quoting Waldridge v. Am Hoechst Corp., 24 F.3d 918, 922
(7th Gr. 1994)) (internal citations omtted).

%8 The district court specifically noted that “[t]he parties have
cited no law that allows for review of the Conm ssioner’s failure
to assign a hearing exam ner.” Menorandum Opi nion, p.17, Case No.
6: 99- Cv-658, (E.D. Tex. May 16, 2000). The district court further
stated the parties did not raise or suggest the “relevance or
applicability of Tex. Educ. Code Ann. 8§ 7.057," wupon which the
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the panel of this court which first heard the case,®* or in the
suppl enental briefs filed prior to en banc rehearing.* Like sone
of my former and current colleagues on this court, | find such
behavi or by an en banc court to denonstrate “a conplete |ack of

appropriate judicial self-restraint.” United States v. Lyons, 731

F.2d 243, 253 (5th Gr. 1984)(en banc)(Rubin and WIIlians, JJ.
concurring in part and dissenting in part, joined by Politz, Tate,
and Hi ggi nbotham JJ.).

“I't is the general rule, of course, that a federal

appel | ate court does not consider an i ssue not passed upon bel ow. "%

majority relies. Id. at 17 n.14. Thus, the court refused to
consider it. 1d.

% None of the parties’ original briefs even refers to Tex. Educ.
Code Ann. § 7.057.

LI SD's en banc brief, in a footnote, refers to and quotes from
Judge Emlio Garza’s panel dissent in which he suggests that Coggin
could have filed suit in state district court in Travis County
agai nst the Conm ssioner under 8 7.057(d). But LISD nmakes no
attenpt to present a reasoned argunent that this was relevant to,
or determnative of, the present case. Accordi ngly, any such
argunent was abandoned for being i nadequately briefed. See Fed. R
App. P. 28(a)(5); L&A Contracting Co. v. S. Concrete Servs., Inc.,
17 F.3d 106, 113 (5th Gr. 1994); Dardar v. Lafourche Realty Co.
985 F.2d 824, 831 (5th Gr. 1993). Moreover, a citationin LISD s
brief, without nore, could hardly furnish the basis for this court
to grant relief to Coggin, who never even cited, nuch | ess argued,
t he provi sion.

4“Al'though we can affirm a summary judgnment on grounds not
relied on by the district court, those grounds nust at |east have
been proposed or asserted in that court by the novant.” Johnson v.
Sawyer, 120 F.3d 1307, 1316 (5th Cr. 1997); see also Breaux V.
D | saver, 254 F.3d 533, 538 (5th Cr. 2001) (“Although this court
may decide a case on any ground that was presented to the tria
court, we are not required to do so.”); Leverette v. Louisville
Ladder Co., 183 F.3d 339, 342 (5th Gr. 1999) (“This Court wll not
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Singletonv. Wil ff, 428 U. S. 106, 120 (1976); Conley v. Bd. of Trs.

of Grenada County Hosp., 707 F.2d 175, 178 (5th Gr. 1983) (“As a

general principle of appellate review, we refuse to consi der issues
not raised below”). W deviate from this rule only in
extraordinary circunstances. Leverette, 183 F.3d at 342.
“Extraordinary circunstances exist when the issue involved is a
pure question of lawand a m scarriage of justice would result from

our failure to consider it.” N. Alanp Water Supply Corp., 90 F.3d

at 916. As this court has expl ai ned, such circunstances exi st when
“the asserted error is so obvious that the failure to consider it
would result in a mscarriage of justice.” Conley, 707 F.2d at
178. @G ven the closeness of this case, which is readily apparent
fromthe split anong the nenbers of this court, one cannot say that
the resolution of this newy raised argunent is obvious.

The majority’s decision to wander down the road t hey have

chosen is particularly regrettable in light of the en banc court’s

consider an issue that a party fails toraiseinthe district court
absent extraordinary circunstances.”); Forbush v. J.C Penney Co.,
98 F.3d 817, 822 (5th Cr. 1996) (“Furthernore, the Court wll not
allowa party to raise an issue for the first tine on appeal nerely
because a party believes that he mght prevail if given the
opportunity to try a case again on a different theory.”); N_Al ano
Wat er Supply Corp. v. Gty of San Juan, Tex., 90 F.3d 910, 916 (5th
Cr. 1996) (“We will not consider an issue that a party fails to
raiseinthedistrict court, absent extraordi nary circunstances.”);
M. Pac. R R v. Harbison-Fischer Mg. Co., 26 F.3d 531, 538 (5th
Cr. 1994) ("[We can affirmthe district court on the alternate
grounds asserted below. "); ED C v. lLaguarta, 939 F.2d 1231, 1240
(5th Cr. 1991) (refusing to affirm summary judgnent on grounds
"neither raised below ... nor even raised sua sponte by the
district court").
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nearl y- unani nous statenents of just five years ago in United States

v. Brace, 145 F. 3d 247 (5th G r. 1998)(en banc). |In |light of the
majority’s dalliance, it is worthwhile to restate what this court
said in Brace:

It goes without saying that we are a court of review, not
of original error. Restated, we reviewonly those i ssues
presented to us; we do not craft new issues or otherw se
search for themin the record. E.g., United States v.
Johnson, 718 F.2d 1317, 1325 n.23 (5th Cr. 1983) (en
banc) (we will not review inproper jury instruction if
neither raised intrial court nor clainmed on appeal to be
error). It is for the parties, those who have a stake in
the litigation, to decide which issues they want to
pursue, at trial and on appeal. Diverse reasons underlie
the choices the parties make. Likew se, other obvious
factors cone into play, such as judicial efficiency and
econony, fairness to the courts and the parties, and the
public interest inlitigation comng to an end after the
parties have had their fair day in court. C. United
States v. Atkinson, 297 U.S. 157, 159, 56 S. C. 391, 392
80 L. Ed. 555 (1936); United States v. O ano, 507 U. S
725, 731, 113 s. . 1770, 1776, 123 L. Ed. 2d 508
(1993); United States v. Calverley, 37 F.3d 160, 162 (5th
Cir. 1994) (en banc), cert. denied, 513 U. S. 1196, 115 S.
Ct. 1266, 131 L. Ed. 2d 145 (1995). In short, it is not
for us to decide which i ssues should be presented, or to
otherwise try the case for the parties.

Qur roleis indeed limted. Concerning our not acting as
| egi slators, Justice Cardozo adnoni shed that a judge "is
not a knight-errant, roamng at will in pursuit of his
own i deal of beauty or of goodness". Cardozo, The Nature
of the Judicial Process 141 (1921). Needless to say, the
sane is true regarding our not addressing issues not
presented to us.

Brace, 145 F.3d at 255-56. The sanme principle was endorsed

unani nously by the en banc court earlier. See Thomas v. Capital

Sec. Servs., Inc., 836 F.2d 866, 884 n.25 (5th Gr. 1988) (en banc)

(“As an appel l ate court, we decline to entertain i ssues not raised
in, or decided by district courts.”). The majority have failed
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even to cite, nuch less distinguish or otherw se explain their
departure from en banc precedents. They advance no authority to
support their novel approach to the judicial craft.

Further, as Justice Blacknun wote on behalf of a
unani nous Suprene Court, the rule that appellate courts not

consider issues that the parties failed to present to the |ower

court:
is ‘essential in order that parties nmay have the
opportunity to offer all the evidence they believe
relevant to the issues... [and] in order that litigants

may not be surprised on appeal by final decisionthere of
i ssues upon which they have had no opportunity to
i ntroduce evidence.’” W have no idea what evidence, if
any, petitioner would, or could, offer in defense of this
statute, but this is only because petitioner has had no
opportunity to proffer such evidence. Mreover, even
assunmng that there is no such evidence, petitioner
should have the opportunity to present whatever | eqgal
arqunents he nmay have in defense of the statute.

Singleton, 428 U. S. at 120 (quoting Hornel v. Helvering, 312 U. S.

552, 556 (1941)) (enphasis added).
The dangers of deciding issues raised by the court sua
sponte are well-illustrated by the proceedi ngs before the El eventh

Crcuit in Stewart v. Dugger, 847 F.2d 1486 (1ith G r. 1988)

(Stewart 1), vacated by 877 F.2d 851 (11th Cr. 1989) (Stewart I|1).

In Stewart |, a habeas petitioner brought a claimfor relief based
on allegedly inappropriate coments nmade during voir dire by the

trial court in violation of Caldwell v. Mssissippi, 472 U S. 320

(1985). Stewart 1, 847 F.2d at 1489. The court denied relief on
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t hese grounds. The court, however, did not stop there. The panel,
in its subsequent opinion, characterized what happened next:

While reviewng the Caldwell claimraised by Stewart and
addr essed above, this court noticed ot her occasi ons where
def ense counsel, the prosecutor and the trial judge
touched on functions of the jury which m ght have been
asserted as inplicating Caldwell in a manner different
fromthat which had been suggested by Stewart. The court
sua sponte requested supplenental briefing and then
addressed the nerits of sone, but not all, of these
ot her, potential Caldwell issues. See Stewart v. Dugger,
847 F.2d 1486, 1489-1493. (11th Cr. 1988).

Stewart 11, 877 F.2d at 854.
The court in Stewart 11 accordingly reconsidered its
decisionin Stewart | to address certain Caldwell issues sua sponte

and upon reconsideration, struck that part of the discussion in
Stewart 1. 1d. at 852 (“The court, sua sponte, reconsiders this
case insofar as our previous opinion addressed an i ssue which had
been raised by the court sua sponte and unadvisedly. For the
reasons stated, one section of our previous opinion . . . 1is
stricken and a statenent of the reasons for its being stricken is

inserted.”). The court stated that it “unadvisedly” reached the

i ssue because the Caldwell issues raised by the court were
procedurally barred. Stewart |11, 877 F.2d at 854-55. The court
went on to note that the respondent, in its supplenental brief

filed at the instruction of the court, pointed out that the
petitioner’s claimwas procedurally barred. 1d. at 855 n.2. The

court then admtted that “[h]aving raised these issues by our own
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nmoti on perhaps led us to their resolution and caused us to overl ook
the procedural bar.” 1d.

Qur sister circuit (as well as the majority in this case)
woul d have been well|l served to followthe | ead of the D.C. Circuit:

O course not all |egal argunents bearing upon the issue
in question wll always be identified by counsel, and we
are not precluded from suppl enenting the contentions of
counsel through our own deliberation and research. But
where counsel has nade no attenpt to address the issue,
we wi || not renedy the defect, especially where, as here,
“Inportant questions of far-reaching significance” are
i nvol ved.

Carducci v. Regan, 714 F.2d 171, 177 (D.C. Gr. 1983) (Scalia, J.)

(quoting Al abama Power Co. v. Gorsuch, 672 F.2d 1, 7 (D.C. Cr.

1982)). The case before us is of far-reaching significance for
Texas’s schenme for teacher discipline and term nations that was
carefully crafted to enhance teachers’ rights while ensuring a fast
deci sional track. The majority opinion casts constitutional doubt
on the schenme despite Coggin’s concession that the statutorily
mandat ed process is constitutional.

The Anmerican system of judicial decisionmaking 1is

grounded on the adversary process. Vintson v. Anton, 786 F.2d

1023, 1025 (11th Gr. 1986) (noting that the adversary systemis
what “characterizes the judicial process under the Angl o-Anerican
comon | aw’). “The prem se of our adversarial system is that
appellate courts do not sit as self-directed boards of | egal

inquiry and research, but essentially as arbiters of |ega
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guestions presented and argued by the parties before them "4
Carducci, 714 F.2d at 177. For this court to base its decision on
grounds not raised by the parties is a “serious m sadventure in the
judicial process” and constitutes nothing | ess than the destruction
of the cornerstone of the adversarial process. Lyons, 731 F.2d at
250 (Rubin and WIllianms, JJ. concurring in part and dissenting in
part). Judge Posner has nade the sane point:

This is a case in which the | awer for a party tells the

appellate court that he does not base his claim on

grounds X and Y . . ., but the court’s independent

research and reflection persuade the court that the

| awer is wong. |If reversal on such grounds is proper,

we no | onger have an adversary systemof justice in the

federal courts.

Hart mann v. Prudential Ins. Co. of Am, 9 F. 3d 1207, 1215 (7th Gr

1993).

Under the majority’s opinion, LISDw Il lose its appeal
based on an argunent of which it had neither notice nor opportunity
to respond. Receiving notice and being given the right to respond

constitute the core of procedural due process. Therein lies the

42 As Judge Phillips of the Fourth Circuit noted,

[t]he nbst critical characteristic of the adversarial (as
opposed to inquisitorial) systemof litigation is the degree
to which it gives over to parties acting through counsel a
substantial degree of control over the litigation process.
This control extends both to the forrmulation of the | egal and
factual issues to be laid before the court and to the
presentation of factual proof and | egal contentions on these
i ssues to the decision naker.

Hirschkop v. Snead, 594 F.2d 356, 377 (4th G r. 1979) (en banc)
(Phillips, J., concurring).
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ultimate irony. The majority’s opinion denies due process to LISD
while sinultaneously holding the school district liable for
depriving Coggin of due process.

| respectfully dissent.
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EMLIO M GARZA, Circuit Judge, joined by JOLLY, JONES, SM TH,
BARKSDALE, and CLEMENT, Circuit Judges, dissenting:

This is, in essence, a causation case. Specifically, we nust
address whether the LISD violated Coggin’s procedural due process
rights by termnating hi mw thout a hearing after the Conm ssi oner
determ ned that, under state law, Coggin had untinely filed his
request for a hearing. Because | would find that the LISD did not
violate Coggin’s procedural due process rights, | respectfully

di ssent.
I
Section 1983 creates a cause of action against any person who, under color of law, “subjects,
or causes to be subjected,” a person “to the deprivation of [a constitutional right].”* In order to
prevail on a8 1983 claim, thiscourt hasrepeatedly held that it isnot sufficient for aplaintiff to merely
establish aviolation of one of hisconstitutional rights. A plaintiff must also show acausal connection

between the deprivation of that right and the actions of the defendant against whom relief is sought.

43 gpecifically, the text of § 1983 reads:
Every person who, under the color of any statute,
ordi nance, regulation, custom or usage of any
State or Territory, subjects, or causes to be
subjected, any citizen of the United States or
ot her person within the jurisdiction thereof to the
deprivation of any rights, privil eges, or
immunities secured by the Constitution and | aws,
shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding
for redress.

42 U. S.C. § 1983.
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See, e.g., Neubauer v. City of McAllen, 766 F.2d 1567, 1571 n.11 (5th Cir. 1985) (reversing
judgment against some of the defendantsin a 8 1983 action because plaintiff failed to show that they
personally caused the deprivation of aconstitutional right); Irbyv. Sullivan, 737 F.2d 1418, 1425 (5th
Cir. 1964) (“To beliable under section 1983, a[defendant] must be either personally involved in the
acts causing the deprivation of a person’s constitutional rights, or there must be a causal connection
between an act of the [defendant] and the constitutional violations sought to be addressed.”). This
causation requirement applies with equal force in cases where a 8 1983 action is premised on a
violation of procedural due process. Reimer v. Smith, 663 F.2d 1316, 1322 n.4 (5th Cir. 1981) (“It
is axiomatic that a plaintiff cannot succeed in a § 1983 action if he fails to demonstrate a causal
connection between the state officia’ s aleged wrongful action and his deprivation of life, liberty, or
property.”).

The panel opinion conceded (as the majority opinion now concedes) that Coggin needed to
establish causation to prevail, but contended that he had met that burden becausethe LI1SD madethe
fina decision to terminate him knowing he had not recelved a hearing. Thus, the panel opinion
concluded, the LISD deprived Coggin of his property without due process of law. Coggin v.
Longview Indep. Sch. Dist., 289 F.3d 326, 336-38 (5th Cir. 2002). The problem with the panel
opinion’s analysis, however, is that it focused on the wrong causation issue. It based its causation
analysis on who deprived Coggin of his protected property interest, when the real issue is who
deprived Coggin of his procedural due processright.

Careful consideration of theright to procedural due processrevea sthe heart of adue process
violation. Procedural due process does not protect one from the deprivation of life, liberty or

property, but rather “from the mistaken or unjustified deprivation of life, liberty, or property.” Carey
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v. Piphus, 435 U.S. 247, 259 (1978) (emphasis added). In other words, the key to aprocedural due
process clam is whether the plaintiff was afforded the quantity of process to which he was
constitutionally entitled prior to the deprivation of a protected interest. In Zinermon v. Burch, the
Supreme Court described the right to procedural due process as follows:

The Due Process Clause also encompasses a third type of protection, a guarantee of

fair procedure. . . . Inprocedura due process claims, the deprivation by state action

of a congtitutionally protected interest in ‘life, liberty, or property’ is not in itself

unconstitutional ; what isunconstitutional isthe deprivation of such aninterest without

due process of law. . . . The constitutional violation actionable under § 1983 is not

complete when the deprivation occurs; it is not complete unless and until the State

fails to provide due process. Therefore, to determine whether a constitutional

violation has occurred, it is necessary to ask what process the State provided, and

whether it was constitutionally adequate.
494 U.S. 113, 125-126 (1990) (internal citations and footnote omitted); see also Brewer v. Chauvin,
938 F.2d 860, 864 (8th Cir. 1991) (“The complained-of constitutiona violation is the denia of
procedural due process, not the plaintiff’s discharge from public employment.”). Stated simply, a
plaintiff’sdue processrights are not violated because his property wastaken from him; hisrightsare
violated because he was denied a certain amount of process before his property wastaken. Because
the essence of a procedural due process clam is whether or not the plaintiff was afforded
constitutionally adequate process, the majority opinion’s emphasis on who made the final decision

to terminate Coggin is misplaced.
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To determine whether the L1SD caused the deprivation of Coggin’s procedural due process
right in this case, we must ask whether the LISD caused Coggin not to have a due process hearing.
Based on therecord in this case, the answer to this question isno. Under § 21.253 and § 21.254 of
the Texas Education Code, the sole authority to appoint astate certified hearing examiner wasvested
in the Commissioner of the TEA. In this case, the Commissioner denied Coggin a hearing because,
based on his interpretation of § 21.253, Coggin’s request for a hearing was untimely. Even if one
assumes that Coggin’s rights were violated by the Commissioner’s action, it was this mistake that
caused Coggin to be denied a hearing and thus deprived him of hisright to procedural due process.
In contrast, the L1SD did nothing to prevent Coggin from obtaining a pre-termination hearing. The
LISD properly provided Coggin with notice of its intent to terminate his employment and of the
measures he needed to take in order to preserve hisright to ahearing. See TEx. EDUC. CODE ANN.
§ 21.251(a)(1). Once the Commissioner refused to appoint a hearing examiner, the LISD had no
authority to order the Commissioner to change his mind or to appoint a certified hearing examiner
onitsown. See TEX. EDUC. CODE ANN. § 21.257. Because the actions of the LISD did not in any
way cause the denia of Coggin’ sright to ahearing, the LISD cannot properly be said to have caused
the deprivation of Coggin’s right to procedural due process.

For the purposes of § 1983 liahility, it isimmaterial whether the LISD had other options
availableto afford Coggin due process after the Commissioner refused to appoint ahearing examiner.

Although it is conceivable that the LISD could have held its own due process hearing* or sent a

44 The mmj ority opinion suggests that Texas | aw does not prohibit
the LISD from holding its own hearing. Maj. Op. at 14. Thi s
conclusion is dubious. The Texas Suprenme Court has held that a
school district my not avoid the rules set forth in the Texas

Educati on Code for term nating an enpl oyee. Montgomery Indep. Sch. Dist.
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second notice of termination in an effort to extend the period of time in which Coggin could file a
timely request for a hearing, any possible “inaction” by the LISD cannot fairly betermed a* cause”
of the potential constitutional violation at issue here.

An“inaction” view of causation misstatesthe LISD’s obligation to Coggin in this situation.
Under the statutory setting of this case, Texas law deliberately separatesthe decision to terminate a
public school teacher from the duty to afford a due process hearing, presumably as a means of
protecting teachers from biased school board reviews.* The LISD had no authority to appoint a
hearing examiner under this statutory scheme, nor did it have the authority to supplement Coggin’s
statutorily-governed hearing with its own factfinding hearing. See Davis, 34 SW.3d at 568. Under

Texas law, the LISD’s role in providing Coggin procedural due process was complete when it

v. Davis, 34 S.W.3d 559, 568 (Tex. 2000) (concluding that “the Board did not have authority within
the statutory scheme of subchapter F’ to make additional findings beyond those made by the
appointed hearing examiner); see also TEX. EDUC. CODE ANN. 8§ 21.251 (“[Subchapter F] appliesif
ateacher regquests a hearing after receiving notice of the proposed decisionto: . . . (2) terminate the
teacher’ sprobationary or term contract before the end of the contract period. . ..”). Although Davis
did not consider the due process aspects of the statutory scheme, it certainly illustratesthe mandatory
nature of the regime. The Education Code does not clearly authorize a school district to hold any
type of hearing once the Commissioner declines to appoint a hearing examiner, and Davis at |east
suggestsstrongly that the L1 SD isforbidden from stepping beyond the narrow dictates of the scheme.
See also Reyes v. Roma Indep. Sch. Dist., No. 083-R2-199, at 4-6 (Tex. Comm'r Educ. Feb. 25,
2000) (stating that the procedures set out in Chapter 21 are mandatory and exclusive, that a board
of trustees does not have jurisdiction to deviate from those procedures, and that the parties cannot
agree to change those procedures unless the statute authorizes them to do so).

45 The apparent purpose of this scheme isto ensure teachers a fair and independent review of
the allegations against them when faced with termination prior to the expiration of their contracts.
Under Texas law, Coggin could be terminated only for “good cause as determined by the board.”
See TEX. EDUC. CODEANN. 8§ 21.211(a)(1) (emphasisadded). By providing for anindependent pre-
termination hearing, however, Texas law limits the circumstances in which a school board may find
“good cause” for termination. Although the school board may reject the conclusions of law and
proposed action recommended by the appointed hearing examiner in an employee' s case, the school
board may not reject the hearing examiner’ s findings of fact if they are supported by the substantial
evidencein therecord. See TEx. EDUC. CODE ANN. § 21.259.
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provided him with congtitutionally adequate notice of the charges against him and informed him of
the procedures he needed to follow to request a pre-termination hearing from the Commissioner of
the TEA. Oncethe LISD fulfilled this obligation, under Texas law, the duty to ensure that Coggin
was afforded the hearing to which he was constitutional ly entitled shifted to the Commissioner.* The
majority opinion does not hold that this shift in obligations is unconstitutional. Indeed, it cannot,
because no case holds that it is unconstitutional for Texasto “divide’ due processin thisway. Cf.
Bush v. Viterna, 795 F.2d 1203, 1209 (5th Cir. 1986) (“ The states have virtually complete freedom
to decide who will be responsible for [the tasks of modern government], and therewith to determine
who will be held lidble for civil rights violations that occur in the course of carrying them out.”).
Instead, the majority opinion choosesto ignore thisissue, limiting its andysisto the tangential issue

of whether the LISD isthe “final arbiter of employment disputes.”*” Mgj. Op. at 13.

46Normally, the party who causesthe deprivation of property isthe party responsiblefor affording
due process. Indeed, had this case arisen before the Texas | egidature amended the Texas Education
Code in 1995, there would be no question that the LISD could be held liable under § 1983 for
terminating Coggin without a hearing. 1n 1995, however, the Texas legidature dramatically altered
the state’ s provisions for terminating teachers under contract, and thereby changed this resuilt.

4The “final decision nmaker” analysis in the original panel
opi ni on concluded wth the argunent that the LISD was required to
conduct a “due process hearing to conply wth its federal
constitutional obligations,” and that any obstacl e created by Texas
law would “have to yield to federal I|aw under the Suprenmacy
Cl ause.” Coggin, 289 F.3d at 336.

I n actual i ty,theSupremacy Clauseisirrelevant. It might betemptingtoreasonthat if state
procedures prevented the LISD from remedying the “mistake of law” made by the Commissioner,
then those procedures should yield to federal law. This argument, however, assumes that the LISD
retained an obligation to ensure that Coggin receive all the process he was due prior to terminating
his employment. As noted above, Texas law vests that obligation in the Commissioner of the
TEA—not theschool district. Moreover, thereisno legal support for the proposition that LISD had
afederal obligation to compensate for the Commissioner’ s alleged mistakes. Cf. Bush, 795 F.2d at
1209.
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Thus, theonly way that Coggin could succeed against the LISD inthiscaseisif weinvalidate
Subchapter F' s hearing provisions. But Coggin does not challenge the constitutionality of Texas's
statutory scheme, either on its face or as applied in hiscase. On the contrary, he concedes that the
procedures set forth in Subchapter F of the Texas Education Code are precisely the kind of
“reasonable procedural requirements’ for invoking due process rights previously sanctioned by the
Supreme Court.”® SeeLogan v. Zimmerman Brush Co., 455 U.S. 422, 437 (1982). Because Coggin
argues only that the LI1SD violated his procedural due process right by terminating him after the
Commissioner wrongfully denied him a hearing, his claim fails for lack of causation.

I

The mgjority opinion has taken adifferent tack from that of the panel opinion. The mgjority
opinion contendsthat the L1SD was the “ sole cause of the violation of Coggin’ sright to due process
of law” because it discharged Coggin four business days after Coggin received notice of the
Commissioner’s refusal to appoint a hearing examiner. Mgj. Op. at 8. The logic of this “timing”
causation argument fails on its own terms, see Parts [I.A and B infra, but the mgjority opinion’s
approach is suspect for at least two other reasons.

Firgt, thisnew causation theory was never briefed or argued to either thiscourt or thedistrict
court. Inthepanel opinion, the majority concluded that the L1SD had violated Coggin’ s due process
rights by firing him when it knew he had requested a hearing but had not received one. Coggin, 289

F.3d at 335-38. The mgority opinion now contends, without any prompting by the parties, that the

48Coggi n does argue, however, that the Conm ssioner inproperly
adopted a receipt rule instead of the nore “traditional” mailbox
rule, which has led to mschief at both the trial and appellate
| evel s.
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LISD’serror was acting too quickly. Thislatter theory was not in any of the briefs submitted to the
district court, nor was it included in the district court’s ruling. It isinappropriate for the majority
opinion to decide this case on grounds that were not presented. United Statesv. Brace, 145 F.3d
247, 255-56 (5th Cir. 1998) (en banc) (“Restated, we review only those issues presented to us; we
do not craft new issues or otherwise search for them in the record.” (emphasis added)).

Second, the mgjority opinion statesthat the L1SD’ sdischarge of Coggin“prematurely cut off
Coggin’'sright to appeal under § 7.057(d).” Maj. Op. a 9. Yet it cites no state law to support this
argument. Infact, themgority opinion’ sunderlying premisethat TEX. EDUC. CODE ANN. 8 7.057(d)
somehow incorporates TEX. Gov’T CODE ANN. § 2001.176 is pure speculation about Texas law.
Evenif Coggin had areasonable period of timeto file an appeal, asthe majority opinion contends (see
Mg. Op. at 9 n.21), itsfurther conclusion that Coggin did not have any appeal rights after the LI1SD
terminated himis smply not supported by existing authorities. See, e.g., Smithvillelndep. Sch. Dist.
v. Hoskins, Nos. 03-98-00561-CV, 03-98-00624-CV, 1999 WL 716665 (Tex. App.—Austin Sept.
16, 1999, no pet.) (not designated for publication) (considering ateacher’s 8§ 7.057(d) appeal after
he had been terminated by the school board and affirmatively deciding that the court had jurisdiction
to consider the issues raised by the teacher, including various due process claims).

A
The mgjority opinion reasons as follows: First, Coggin had a protected property interest in
continued employment and was entitled to constitutional due process before his employment was
terminated. Second, Coggin attempted to invoke his right to due process by requesting a pre-
termination hearing from the Commissioner. Third, the Commissioner erroneously deprived Coggin

of hisright to a pre-termination hearing by ruling that Coggin’s request was untimely. Fourth, the
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Commissioner’s error could have been corrected by the Texas state courts, but the LISD cut off
Coggin’ sappealsrightsby firing him too quickly.*® Thus, the LISD isthe“true” reason that Coggin
was not provided with the pre-termination hearing to which he was entitled.

Of course, the third step of the mgjority opinion’s reasoning is the linchpin to its analysis.
Although the nature of Coggin’s employment created due process rights, such rights can be waived.
The Supreme Court has held that a state may both create reasonable procedural requirements
regarding theright to ahearing and terminate aclaimfor failureto meet these statutory requirements
without raising due process concerns. Logan, 455 U.S. at 437. In other words, Coggin was not
entitled to apre-termination hearing unless he complied with the reasonabl e procedural requirements
of Chapter 21 of the Texas Education Code.*® And one of those requirementsisthat a“teacher must
file awritten request for a hearing . . . with the commissioner not later than the 15th day after the
date the teacher receives written notice [ of the proposed termination].” TEX. EDUC. CODE § 21.253
(emphasis added).

The Commissioner refused to appoint a hearing examiner because he determined that
Coggin’'s request was late, and thus Coggin had waived his right to such a hearing. If the

Commissioner was correct—that the mailbox rule does not apply under state law—then Cogginwas

“The majority opinion's recitation of the facts al so suggests
that the LISD termnated Coggin in the face of a “‘flurry of
correspondence’” between Coggin’s attorney that the Conmm ssioner
regarding the tineliness of Coggin’s hearing request. Mj. Op. at
5. In fact, the record clearly indicates that the flurry did not
even begin until el even days after Coggin’s termnation. So, there
is no reason to believe that the LISD knew or had reason to know
t hat Coggin was chall enging the Conm ssioner’s determ nation.

°This fact is undisputed. Agai n, Coggin hinself admits that the
procedures set forth in Subchapter F of the Texas Education Code are precisely the kind of
“reasonable procedural requirements’ sanctioned by the Supreme Court in Logan.
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not constitutionally entitled to ahearing or any other kind of processbeforethe LI SD terminated him.
See Logan, 455 U.S. at 437. Accordingly, if Coggin waived hisrights, then it isirrelevant whether
the LISD fired him one day later, or one year later.

When phrased this way, it is clear that the majority’s opinion rests on one fundamental
premise: Section 21.253 of the Texas Education Code setsout a*mailbox rule” for hearing requests,
and thus the Commissioner waswrong to apply a*“receipt rule’ to Coggin’srequest. Thevalidity of
Coggin’s 8§ 1983 suit depends on this premise. Coggin cannot establish that his due process rights
were violated unless he can show that he did not waive those rights. Surprisingly, the mgority
opinion does not focus on the burden of proof in thiscase. But it is undisputable that Coggin bears
the burden of showing that aconstitutional violation occurred. See Crawford-El v. Britton, 523 U.S.
574, 588 (1998) (reiterating that the plaintiff bears the “initial burden of proving a constitutional
violation™); Lewisv. Woods, 848 F.2d 649, 652 (5th Cir. 1988) (“It isaxiomatic that a plaintiff who
files suit under 42 U.S.C. 8 1983 may recover only if he proves a constitutional violation . .. .").

Theoriginal panel opinionandthedistrict court’ sruling at least implicitly recognized this, and
included an explicit discussion on therule of § 21.253. Coggin, 289 F.3d at 330-32. Although the
detailed reasoning of those opinionsis not included in the majority’ s opinion,> the waiver issue must
still be considered because it is the necessary platform for the magjority opinion’s current holding. A

careful examination reveas that this platform is faulty.

51The maj ority does, however, inplicitly recogni ze the i nportance
of this point. See Maj. Op. at 9 (“Consequently, we concl ude that
Coggin did not waive his rights . . . .”7), 10 (“In this case, .

Coggi n was deprived of his protected enpl oynent right w thout the
due process hearing to which he was entitled and which he did not
wai ve . ").
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B
Themagjority opinion, likethat of the original panel (and the district court), failsto recognize
that § 21.253 of the Texas Education Code is ambiguous. Instead, all are content to believe that
8 21.253 clearly applies a“mailbox rule” to hearing requests. However, § 21.253 does not say, on
itsface, that afiling is deemed timely if it was postmarked within the fifteen-day period. Likewise,
§ 21.253 does not explicitly state that hearing requests are governed by a receipt rule.

Notwithstanding the majority opinion’ sassumptionsto the contrary, § 21.253 isanything but clear.>

2This anbiguity can best be illustrated by examning the
position taken by the district court. The district court first
reasoned that “file” must not nean “receipt by the conm ssioner”
because ot her provisions of the Texas Educati on Code explicitly use
“recei pt” |l anguage. Yet this argunent is overly broad. Chapter 21
of the Texas Education Code uses “receive” to refer to a party’s
recei pt of a docunent. Upon receipt, the party is given a certain
anount of time to performa designated action. |In other words, the
party is required to “file”, “request”,“notify”, et cetera within
so many days after “receiving” sone type of notice. See, e.qg.
TeEx. Ebuc. CobE ANN. 8§ 21. 207 (after “receiving notice of the proposed
nonrenewal ,” the teacher “shall notify the board of trustees .
not |later than the 15th day after the date the teacher receives the
notice”) (enphasis added); Tex. Ebuc. CobE ANN. 8 21.254(c) (“The

comm ssioner shall assign a hearing examner . . . not later than
the 10th business day after the date on which the comm ssioner
receives the request for a hearing.”) (enphasis added). Vi ewed

this way, it is clear that the Code’'s use of “receive” may be
nothing nore than a logical way to reference the start of a tine
period. This syntax does not, however, illum nate the neaning of
“file” in 8 21.253.

The district court also pointed out that the TEA' s own
adm nistrative regulations incorporate a mailbox rule, see TEX
ADMN. CobE ANN. 8 157.1050(b), and took this as evidence of a
general “view of the agency” that the mailbox rule governs
hearings. But a general, catch-all provisionin a different state
code may not trunp the detailed provisions set forth in chapter 21
of the Education Code. Evi dence fromwthin the sanme statutory
schene is nore indicative of what the Texas |egislature intended.
See, e.qg., Horizon/CM5 Heal thcare Corp. v. Auld, 34 S.W3d 887, 901
(Tex. 2000) (holding that “the nore specific statute controls over
the nore general”); Rudman v. R R Comrin of Tex., 349 S.W2d 717,
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Infact, Coggin himsalf knew of § 21.253 sambiguity. He admitsthat he checked with the post office
to seeif hisrequest, sent by certified mail, with return receipt requested, would arrive by the deadline.
So Coggin, by his own admission, was not relying on a mailbox rule.>

In the face of this obvious ambiguity, the Commissioner could have reasonably interpreted
the statutory language to include either amailbox rule or areceipt rule. The Commissioner chosethe
latter. And, had the Commissioner’ s interpretation been challenged in a Texas court, it would have
been given “serious consideration, so long as the construction [was| reasonable and [did] not
contradict the plain language of the statute.” Dodd v. Meno, 870 SW.2d 4, 7 (Tex. 1994) (quoting

Tarrant Appraisal Dist. v. Moore, 845 SW.2d 820, 823 (Tex. 1993)). Thedistrict court, however,

(Tex. 1961) (“Courts must take statutes as they find them”); Gov't
Pers. Mut. Life Ins. Co. v. War, 251 S.W2d 525, 529 (Tex. 1952)
(holding that duty of courts is to construe a statute from the
| anguage used therein if possible). And a careful exam nation of
chapter 21 reveals that the |egislature deliberately included a
mai | box rule in other sections. See Tex. Ebuc. CobE ANN. 88
21.105(a), .160, .210. Section 21.253 includes no such | anguage,
and this fact weighs against a nmailbox rule.

Finally, the district court relied on Ward v. Charter QGak Fire
Ins. Co., 579 S.W2d 909 (Tex. 1979). Wiile the simlarities
bet ween WArd and this case are striking, its inportance i s probably
exaggerated. Decided al nost twenty-five years ago, Ward invol ved
the worker’s conpensation | aw, which the Texas Suprene Court held
was “to be liberally construed to effectuate the renedies it
grants.” ld. at 910. Li beral construction of the Wrker’s
Conpensati on Law was an establi shed policy even before Ward, but no
|l egal authority indicates that Texas liberally construes the
statutory schene at issue here.

8| f § 21.253 did clearly incorporate a nmailbox rule, Coggin
woul d have a much stronger constitutional claim |In that case, he
could argue that it would be arbitrary, and therefore
unconstitutional, for the Conm ssioner to deny Coggi n’s request for
a hearing as untinely. Cf. Logan, 455 U S. at 431-34 (finding a
due process claim when the plaintiff was denied a hearing after
conplying with every state | aw procedural requirenent). This is
not, however, the situation before us.
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erred by not according the Commissioner this deference. It falled to even consider the
constitutionality of the receipt rule applied by the Commissioner.

Thisfailure wasa serious analytical error. In its haste to determine whether a constitutional
violation had occurred, the district court did not stop to consider whether the receipt rule had
afforded Coggin due process. Without aconstitutional violation, Coggin doesnot haveaclaim under
§1983. Thus, the pertinent query for the district court was whether the Commissioner’ s reasonable
application of areceipt rule provided Coggin with the necessary process. | agree with the mgjority
opinion (and the district court) that a fifteen-day mailbox rule satisfies due process. Importantly,
however, afifteen-day receipt ruleis equally constitutional.

The constitutional minimaof procedural due processare notice and ameaningful opportunity
torespond. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985); Matthewsv. Eldridge,
424 U.S. 319, 333 (1976). Against thisconstitutional background, itisclear that afifteen-day receipt
rule is as reasonable a procedural requirement as a fifteen-day mailbox rule; both provide a
meaningful opportunity for a hearing. In fact, other courts have found significantly shorter time
periods constitutional. See Lindsey v. Normet, 405 U.S. 56, 64-65 (1972) (finding an eviction
procedure with atwo to six day early-trial provision constitutional); Panozzo v. Rhoads, 905 F.2d
135, 139 (7th Cir. 1990) (affirming a district court’s ruling that notice of a pre-termination hearing
less than a day in advance is sufficient for due process purposes); see also Giberson v. Quinn, 445
A.2d 1007, 1009-10 (Me. 1982) (considering a ten-day time limit with a receipt rule for filing a
request for a hearing following the suspension of adriver’slicense).

The ample fact is that the district court did not need to determine state law to evaluate

Coggin’'s § 1983 suit: the Commissioner’ s application of areceipt rule did not violate Coggin’'s due
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processrights.>* Since the Commissioner applied a reasonable construction of afacially ambiguous
statute, Coggin cannot serioudy arguethat hisdenial of ahearing wasarbitrary. Cf. Neal v. Puckett,
286 F.3d 230, 249 (5th Cir. 2002) (en banc) (Jolly, J., concurring) (defining “arbitrary” to mean
“determined by individual discretion”), cert. denied, 123 S.Ct. 963 (2003); Reid v. Rolling Fork Pub.
Util. Dist., 979 F.2d 1084, 1088 (5th Cir. 1992) (holding that “arbitrary” means unreasonable action
or discrimination (emphasis added)). Thus, the opportunity afforded Coggin could only fail to be
meaningful if it fell short of the constitutional minima—buit it is the United States Constitution that
determinesthe process Coggin was due, not thefiling rule of § 21.253 of the Texas Education Code.
And, as explained above, the rule applied by the Commissioner more than suffices when measured
by afederal constitutional yardstick.>

Thedistrict court’ sunnecessary foray into state law obscuresthe plainfact that Cogginfailed

to demonstrate a constitutional violation.>® For the reasons given above, Coggin cannot prove that

“even if the Texas courts soneday decide that § 21.253
i ncorporates a mail box rule, the Comm ssioner’s failure to afford
Coggin that extra increnent of procedural protection would not
automatically becone unconstitutional. At the tinme Coggin was
deni ed a hearing, the Comm ssioner’s reasonable interpretation and
application of 8 21.253 was enough to accord Coggi n due process.
Louderm ||, 470 U S. at 546; Lindsey, 405 U S. at 64-65.

% To be clear, because the receipt rule is constitutionally
adequate, this court should not attenpt to resolve the neaning of
the term*“file” in § 21.253. Likewise, the district court should
have left this issue, a matter of state law, for Texas to deci de.

And the mmjority opinion seens to build on this error. | t
skins over this issue by insisting that the LISD *“does not
challenge or point to any werror in the district court’s
determnation that Coggin tinely filed his request for a hearing.”
Maj. Op. at 7. This is sinply not true. The LISD argued, before
both the original panel and the en banc court, that Coggin was
provided with the process he was due under the Fourteenth Arendnent
and, |ikewi se, that the district court erred in its analysis of
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the Commissioner’ sreasonabl e application of areceipt ruleto hishearing request wrongly denied him
ahearing. Accordingly, Coggin cannot show that he was unfairly denied a hearing; he cannot show
that he did not waive his rights; and, therefore, he cannot prove that the LISD violated his due
process rights by firing him immediately.*’

The majority opinion attempts to shore up this faulty analysis by attaching various labelsto
the LI1SD, such as “responsible state actor,” “final policy and decision maker,” and “final arbiter of
employment disputes.” Magj. Op. a 12, 13, 14. These terms are reminiscent of the analysisin the
original panel opinion. Again, the panel majority concluded that the LISD violated Coggin’s due
process rights because its “intentional discharge of Coggin in spite of its knowledge that he had not

had any kind of hearing necessarily was the moving force behind Mr. Coggin’s deprivation and

what process Coggi n was due. See, e.g., Appellant’s Br. at 18, 24;
Appel l ant’s Supplenental En Banc Br. at 15-16. The LISD also
argues that this error, in turn, led the district court to
“Inproperly . . . reach and resol ve ot her unnecessary questions.”
Appel lant’s Br. at 24.

The LISD may not explicitly challenge the district court’s
hol ding that 8§ 21.253 incorporates a mailbox rule, but it clearly
argued that the district court did not need to decide this issue
because the rule of Logan applied. See id. at 18. Because we
review the district court’s |legal determ nations de novo, the
LI SD s argunents are nore than sufficient to preserve the issue of
whet her it was | egally necessary, under federal constitutional |aw,
for the district court to interpret 8§ 21.253.

Coggin’s wultimate failure to denonstrate a constitutional
violation by the LISD distinguishes this case fromd evel and Board
of Education v. LoudermlIl, 470 U S. 532 (1985). In Loudermll,
the termnated school district enployees had nmade the necessary
showng that their rights were violated when they were fired
W thout a pre-term nation hearing. ld. at 548. Unli ke Coggi n,
the Louderm || enployees were given no opportunity to request a
pre-term nation hearing. Id. at 536-37. Thus, the i ssue of whet her
t he enpl oyees had waived their rights was inapplicable.
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injury.” Coggin, 289 F.3d at 336. But this line of reasoning is also faulty for the reasons given
above. SeePart | supra.

Assuming, arguendo, that Coggin could somehow prove that § 21.253 clearly incorporated
amailbox rule and thus he did not waive hisright to ahearing, he still cannot succeed inthissuit. No
matter what process Cogginwasowed, he hasfalled to establishthat the L1SD caused the deprivation
of hisrights. Without the necessary causal link between Coggin’s supposed due process violation
and the actions and/or duties of the LISD, Coggin cannot maintain avalid 8 1983 claim against this
defendant.

1

Failureto use proper constitutional analysishasled to themgority’ sconclusionthat the LISD
violated Coggin’s procedural due process rights. They choose to grant relief when, for amultitude
of reasons, Coggin has not proven aviable § 1983 claim. Even if the circumstances of Coggin’'s
termination seem unjust, we should avoid acting as cognoscenti of what isright and wrong, lesswe
effectively relegate the Constitution and state law to mere bien pensant.

For the above reasons, | would vacat e the decision of the district court and render for the

LISD.
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