IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40393

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

ROBERT WHI TE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

July 13, 2001
Bef ore GARWOOD, HALL,! and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - Appel | ant Robert Al an Wi te appeal s his conviction,
pursuant to his guilty plea, of one count of violating 18 U S.C. §
922(9) (9). He asserts that the count of which he was convicted fails
to state an offense and that his notion to dism ss the superseding
i ndi ctment should have been granted. We conclude the count of

convi ction does not state an of f ense because nei ther of the predicate
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of fenses al | eged constitutes “a m sdeneanor crinme of donestic viol ence,”
under section 922(g)(9), inthat neither “has, as an el enent, the use
or attenpted use of physical force, or the threatened use of a deadly
weapon” as required by 18 U.S. C. §921(a)(33)(A)(ii). We accordingly
reverse and renmand.
Facts and Proceedi ngs Bel ow

Whi te was charged i n an August 3, 1999, ni ne count supersedi ng
i ndi ctment. Each count charged a violationof 18 U S.C. § 922(g)(9)?
based on Wiite’ s possessi on on May 3, 1999, in Collin County, Texas, of
a firearm after having been convicted on August 1, 1994, of two
speci fi ed of fenses, each asserted to be “a m sdeneanor cri me of donmestic

viol ence” as definedin 18 U.S.C. 8 921(a)(33)(A).* Each of the nine

218 U.S.C. 8 922(9)(9) provides:
“(g) It shall be unlawful for any person--

(9) who has been convicted in any court of a m sdeneanor
crime of donmestic violence,
toshipor transport ininterstate or forei gn conmerce, or
possess in or affecting coormerce, any firearmor anmunition;
or to receive any firearm or amunition which has been
shi pped or transported in interstate or foreign conmerce.

318 U.S.C. 8§ 921(a)(33)(A) provides:
“(a) As used in this chapter—

(33)(A . . . the term ‘m sdeneanor crinme of donestic
vi ol ence’ neans an offense that-
(i) is amsdeneanor under Federal or State | aw,
and
(ii1) has, as an el enent, the use or attenpted use
of physical force, or the threatened use of a deadly
weapon, committed by a current or forner spouse,
parent, or guardian of the victim by a person with
whomt he victi mshares a child in common, by a person
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counts relies on the sane two August 1, 1994, predicate convictions,
which are alleged in paragraphs 1 and 2 of the indictnent’s
“introduction,” those paragraphs bei ng i ncor porated by reference i n each
of the nine counts. And, each of the nine countsis otherw seidentical
except only that each alleges adifferent firearm Theindictnent’stwo
i ntroductory paragraphs are as foll ows:

“l. On or about August 1, 1994, the Def endant, ROBERT WH TE,
was convicted of the offense of reckless conduct, in
viol ati on of Section 22. 05, Texas Penal Code, in Cause No.
2-80456-94, in the County Court at Law Nunber 2, Collin
County, Texas. Section 22.05(a), Texas Penal Code, as it
exi sted on August 1, 1994, provided, in part: ‘A person
commts an of fense i f he reckl essly engages i n conduct t hat
pl aces anot her i ninm nent danger of serious bodily injury.’
The information on which Defendant, ROBERT VWH TE, was
convi cted, charged, inpart, that the defendant ‘[Didthen
and there reckl essly engage i n conduct that placed Shaun
O Neal White ininmm nent danger of serious bodily injury by
then and there knowi ngly pointing a firearmat and in the
direction of the said Shaun O Neal Wiite.’ Defendant, ROBERT
VWH TE, was, at thetine the of fense was commtted, the spouse
of Shaun O Neal Wite.

2. On or about August 1, 1994, t he Def endant, ROBERT VWH TE,
was convicted of the offense of terroristic threat, in
viol ati on of Section 22.07, Texas Penal Code, i n Cause No.
2-84294-93, in the County Court at Law Nunber 2, Collin
County, Texas. Section 22.07, Texas Penal Code, as it
exi st ed on August 1, 1994, provided, inpart: ‘(a) Aperson
commts an offense if he threatens to conmt any offense
i nvol vi ng vi ol ence to any person or property wwthintent to:
. . . (2) place any personinfear of i nmnent serious bodily
injury . . . The information on whi ch Def endant, ROBERT
VWH TE, was convi cted, charged, in part, that the def endant
‘[Didthen and thereintentionally and know ngly threaten
tocommt an of fense invol ving violence to Val eri e Marti ni co,
nanely, threatenedto kill Valerie Martinico, wwthintent to
pl ace Val erie Martinicoin fear of i nm nent serious bodily

who i s cohabiting with or has cohabitedwi th the victim
as a spouse, parent, or guardian, or by a person
simlarly situated to a spouse, parent or guardi an of
the victim?”



injury.’” Defendant, ROBERT WHI TE, was, at the tine the
offense was commtted, the forner spouse of Valerie
Marti nico.”

Count 4 of the indictnent-the count White was convicted of onhis guilty
plea, the other counts being dismssed pursuant to the plea

agreenent —reads as fol | ows:

“The Grand Jury reall eges paragraphs 1 and 2 of the
| nt roducti on.

On or about the 3rd day of May, 1999, in Collin County,
Texas, in the Eastern District of Texas, ROBERT WH TE,
Def endant herei n, having been convicted of a m sdeneanor
crime of donmestic violence, specifically, 1) Reckless
conduct, in Cause No. 2-80456-94, inthe County Court at Law
Number 2, Collin County, Texas, on August 1, 1994, and 2)
Terroristicthreat, in Cause No. 2-84294-93, inthe County
Court at Law Nunmber 2, Collin County, Texas, on August 1,
1994, di d know ngly and unl awf ul | y possess i n and af f ecti ng
comerce, andreceive afirearm specifically, a Rem ngton
sem - aut omat i ¢ shot gun, Model SP-10 Mag, 10 gauge, di spl ayi ng
serial nunber RMX33655, which had been shipped and
transportedininterstate coomerce, inviolationof Title 18,
United States Code, Sections 922(g)(9) and 924(a)(2)."*

On Cct ober 20, 1999, Wiite fil ed an extensive notionto dismssthe
i ndictnment, asserting: that the May 3, 1999, federal search of his
Collin County honme during which the nine firearns charged in the
i ndi ct ment were found was pursuant to aninvalidwarrant as the warrant
was based on hi s depositiontestinmony which was conpel l ed contrary to
his Fifth Amrendnent rights; that “[t] he al |l eged prior convictions the
governnment intends to use to prove its charges are not ‘m sdeneanor
crinmes of donmestic violence under section 921(a)(33)(A);” that his

guilty pl ea, and wai ver of jury trial, tothe predi cate of f enses was not

“As not ed, the ot her ei ght counts are i dentical to count 4 except
each of the other eight alleges a different firearm
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“knowingandintelligent” asrequired by 18 U.S.C § 921(a)(33)(B); that
section 922(g)(9) violated Wiite’'s rights under the Second Anendnent,
t he Due Process O ause of the Fi fth Anendnment and t he Ni nt h Amendnent ;
and that section 922(g)(9) violates the Tenth Amendnent and exceeds
Congress’s power under the Commrerce C ause.

On Novenber 1, 1999, the district court held an evidentiary hearing
on White’'s notion to dismss. It denied the notion in a Novenber 4,
1999, order, without stating reasons. On Novenber 5, 1999, Wite and
t he gover nnment execut ed a pl ea agr eenent pursuant to whi ch Wit e agreed
to plead guilty to count 4 and the governnent agreed to dism ss the
remai ni ng counts (and not to prosecute Wiite for any statenents nade i n
connection with his acquisition of the firearmalleged in count 4).
There was no agreenent as to sentence. On the sane day, and pursuant
tothe witten consent of Wiite and t he governnent, the nagi strate judge
heldaFed. R GimP. Rule 11 heari ng and recommended t hat Wite’' s pl ea
be accepted. The district court subsequently adopted the nagi strate
judge’ s report, and pursuant thereto accepted Wiite’'s pl ea and found hi m
guilty of count 4.

The evidence at the hearing on the notion to dism ss and at the
Rul e 11 hearingreflected the foll ow ng. Wite was convicted on August
1, 1994, inthe County Court at Law No. 2 of Collin County, Texas, of
one of fense of reckl ess conduct, inviolationof Section 22.05(a) of the
Texas Penal Code and of one of fense of terroristicthreat, inviolation

of Section 22.07(a)(2), Texas Penal Code. In each case the conviction



was by plea (of guilty to reckless conduct and of no contest to
terroristic threat) toan information alleging that the of fense was
commtted in Collin County. Wiite was represented by counsel. The
section 22.05(a) information al |l eged that on July 7, 1993, Wite did:
“reckl essly engage i n conduct t hat pl aced Shaun O Neal Wiite i n i nm nent
danger of serious bodily injury by then and t here know ngly pointinga
firearmat and in the direction of the said Shaun O Neal Wiite.” The
section 22.07(a)(2) information all eged that on Septenber 27, 1993,
Wiite did “intentionally and know ngly threaten to commt an of fense
i nvol ving violence to Valerie Martinico, nanely, threatened to kill
Val erie Martinico, wwthintent to place Valerie Martinico in fear of
i mm nent serious bodily injury.”

The Rul e 11 and noti on to di sm ss evi dence | i kew se showed t hat on
July 7, 1993, Wiite and Shaun O Neal White (the victimnaned in the
section 22.05(a) charge) were married to each ot her, and t hat Wi te had
married Val erie Martinico (thevictimnanedinthe section 22.07(a)(2)
charge) in Cctober 1989 and their nmarri age was annul | ed i n March 1990.
The evi dence al so showed t hat on Sept enber 14, 1998, Wi te purchased t he
firearmallegedincount 4 fromalicensed federal firearns dealer in
Garl and, Texas, executing an ATF form 4473, that this weapon was
manuf act ur ed out si de of the state of Texas, andthat it (together with
the firearns chargedinthe other counts) was foundin Wite s honein

Col I'i n County, Texas, inthe search thereof by Federal of ficers on May



3, 1999.°

Wi t e was sentenced to forty-one nonths’ confinenent, a $7, 500 fi ne
and three years’ supervised release. He tinely brings this appeal.?®

Di scussi on

Wi te rai ses several contentions on appeal. W consider only the
argunent that neither of the two August 1, 1994, predi cate convictions
was a convi ction of a “m sdemeanor crinme of donestic viol ence” under
section 922(g)(9) (see note 2 above) because neither “has, as an

el enment, the use or attenpted use of physical force, or thethreatened

°The evi dence on the notion to dismss reflects that the search
cane about in the foll ow ng nanner.

I n February of 1999, White was marri ed t o Meghan Wi te, but they
wer e separ at ed and she was i nthe process of divorcing him Apparently
inanattenpt to obtainleverage agai nst hi minthe i npendi ng battle for
cust ody of the couple’ s son, Meghan cont acted t he Bureau of Al cohol,
Tobacco and Firearns and i nf ornmed BATF Speci al Agent Crossland t hat
Wi t e had been convi ct ed of m sdeneanor crines of donestic vi ol ence and
was, therefore, unlawful Iy i n possessi on of several firearns which he
kept “inagunsafe at hisresidence.” Oossland conducted a search of
White s crimnal history and found t he two August 1, 1994, convi ctions
all eged intheindictnent (he does not nention any others). Crossland
tol d Meghan t hat he needed fresher evi dence before he could obtain a
search warrant for Wiite’ s resi dence. Meghan then i nforned C ossl and
that, inconnectionwth the divorce, she woul d soon be deposi hg Wi te.
CGrossland statedthat if Wiite were, inthis deposition, toopenly admt
t hat he possessed firearns at his residence, Crossland woul d t hen have
sufficient causeto obtain asearchwarrant. Not surprisingly, at the
April 8, 1999, deposition, for whi ch Wi te had been subpoenaed, Meghan’ s
attorney asked Wite (who was al so represented by counsel) if he
possessed firearns at his residence. Believingthe questiontorelate
to the saf e storage of the weapons, Wiite answeredinthe affirmative.
As aresult, Crossland was abl e to obtain asearchwarrant for Wiite's
residence on April 29, 1999, and it was executed on May 3, 1999.
Gover nnent agents confiscatedthe ninefirearns found there which are
alleged in the nine counts of the indictnent.

5The di strict court ultimately stayed execution of the sentence
pendi ng resolution of this appeal.
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use of a deadly weapon” against the victimas required by section
921(a)(33)(A)(ii) (see note 3 above).

Because White first advanced t hi s argunent on appeal inhisreply
brief, we allowed the governnment to file a supplenental brief in
response. In it, the governnent urges that Wiite has waived this
argunent and that, i nany event, the Texas predi cate of fenses of whi ch
Wi t e was convi cted each constituted a m sdeneanor cri ne of donestic
violence. W first address the governnent’s waiver argunents.

l. Wai ver

The governnent offers three bases for finding waiver: 1) Wiite’'s
failuretoraisetheargunment inhisinitial appellatebrief; 2) Wite's
plea of guilty admtted that the predi cate of fenses were m sdeneanor
crimes of donestic violence; and 3) the provi sion of the pl ea agreenent
wai ving the right to appeal.

The governnent’s first two grounds for wai ver have, i nthe context
of achallengetothe sufficiency of anindictnent, been consistently
rejected by this Court. It iswell settledthat the “entry of aguilty
pl ea does not act as a waiver of jurisdictional defects such as an
indictnment’s failureto charge an of fense” and t hat t he def endant may
raise suchfailureat anytine. United States v. Meacham 626 F. 2d 503,
510 (5th Gr. 1980). See also FED. R CRIM P. 12(b)(2); United States v.
Berri os- Cent eno, 2001 W. 435494 (5th G r. Apr. 27, 2001); United States
v. Cabrera-Teran, 168 F. 3d 141, 143 (5th Cr. 1999); United States v.

Marshal |, 910 F. 2d 1241, 43 (5th G r. 1990); United States v. Moral es-



Rosal es, 838 F.2d 1359, 1361-62 (5th Gr. 1988); United States v.
Edrington, 726 F. 2d 1029, 1031 (5th G r. 1984). Moreover, we have hel d
t hat, notw t hstandi ng an uncondi tional pleaof guilty, wew | reverse
on di rect appeal where the factual basis for the pl ea as shown of record
fails toestablishan el enent of the offense of conviction. See, e.g.,
United States v. Johnson, 194 F. 3d 657 (5th Cr. 1999), vacated and
remanded, 120 S. . 2193 (2000), prior opinion reinstated wth
nmodi fication, 246 F.3d 749 (5th Gr. 2001).

Turningtothe third basis for wai ver, the pl ea agreenent cont ai ned
the foll ow ng provision:

“Wth the exception of: (a) Sentencing Cuidelines

determ nations, and (b) issues arising fromthe Court’s

deni al of Defendant’ s Motionto D sm ss, Def endant wai ves any

appeal , i ncluding col | ateral appeal under 28 U. S. C. § 2255,

of any error which may occur surrounding substance,

procedure, or formof the conviction and sentencinginthis

case.”
The governnment accurately points out that White’s notiontodismss, in
support of its contentionthat the predi cate August 1, 1994, convi cti ons

wer e not for “m sdeneanor crinmes of donestic viol ence,” argued onl y t hat
they were not such because neither of the Texas statutes he was
convicted of violating, Texas Penal Code sections 22.05(a) and
22.07(a)(2), made it an el enent of the of fense that the victi mhad or

had had any marital or other relationshiptothe defendant,’”andthat in

any event Martinico was not wwthin the rel ati onshi p contenpl ated by

"White al so rai ses this contention onthe present appeal. W do
not reachit. Nor do we reach any ot her of White' s contentions rai sed
on this appeal and not addressed in this opinion.
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section 921(a)(33)(A) (ii) because his nmarriage to her had been annul | ed
years bef ore conm ssion of the predicate of fense i nvol ving her. The
governnent also correctly observes that simlar plea agreenent

provisions are routinely held to deprive appellate courts of

jurisdictionto hear appeal s of sentencing issues. See, e.g. United
States v. Mel ancon, 972 F. 2d 566, 567 (5th G r. 1992). The governnent

cites no authority, and we are aware of none, that holds that a
def endant can wai ve hi s substantive right “to be free of prosecution
under an indictnment that fails to charge an offense. . . .7 United
States v. Meacham 626 F.2d 503, 509-10 (5th Cr. 1980). The
considerations mlitating agai nst wai ver are particularly forceful

where, as here, the clainmed defect intheindictnent is not nerely a
matter of its om ssion or msuse of wording but is rather that, as a
matter of law, theindictnent itself affirmatively reflects that the
of fense sought to be charged was not commtted. Wthout deciding
whet her t hat character of defect is ever waivableinacivilized system
of justice, we conclude that the |l anguage of White’ s conditional plea
agreenent fails to enbrace such a jurisdictional defect and, in any
event, isinsufficient toacconplishanintelligent waiver of theright

not to be prosecuted (and i npri soned) for conduct that does not viol ate
the law. W also note in this connection that Wiite preserved his
pretrial notiontodismss theindictnent, and that notion contai ned an
attack onthe sufficiency of theindictnent that isrelatedtothat we

address herein. W reject the governnent’s wai ver argunent, especially
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since failure to do so risks depriving a person of his liberty for
conduct that does not constitute an offense.
1. Merits

| f, as here, the def endant raises achallengetotheindictnent for
thefirst tinme on appeal and does not assert procedural prejudice, such
as | ack of adequate notice of thecrine all eged, we read the i ndi ct nent
wth “maxi mumliberality” andw Il findit sufficient unless “it is so
defective that by any reasonabl e construction, it fails to chargethe
of fense for which the defendant is convicted.” United States v.
Fitzgerald, 89 F. 3d 218, 221 (5th Gr. 1996) (footnote omtted); see
alsoUnited States v. Cabrera-Teran, 168 F. 3d 141, 143 (5th Gr. 1999).

“The i ndi ctnment or the information shall be a plain, concise and
definite witten statenent of the essential facts constituting the
of fense charged.” FeDDR CRMP. 7(c)(1). “To be sufficient, an
i ndi ctment nust all ege each materi al el enent of the offense; if it does
not, it failstochargethat offense. This requirenent stens directly
fromone of the central purposes of anindictnent: to ensure that the
grand jury finds probabl e cause t hat t he def endant has comm tt ed each
el emrent of the offense, hence justifying atrial, as required by the
Fifth Anmendnent.” Cabrera-Teran, 168 F. 3d at 143 (footnotes omtted).
“The starting pl ace for any determ nati on of whet her t he char ged conduct
[is] proscribedby [acrimnal] statuteis areadi ng of the | anguage of
the charging instrunent and the statute itself.” United States v.

Mor al es- Rosal es, 838 F.2d 1359, 1361 (5th Cr. 1988).
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Wi t e was convi ct ed of violating section 922(g)(9) (see note 2,
supra). That section, by its terns, can be viol ated only by one “who
has been convicted in any court of a m sdeneanor crine of donestic
vi ol ence.” Section 921(a)(33)(A) (see note 3 supra) defines
“m sdeneanor crime of donestic viol ence” sothat no offenseis included
withinthat definitionunlessit, inter alia, “has, as an el enent, the
use or attenpted use of physical force, or the threatened use of a

deadl y weapon,” against the victim Count 4 of the indictnent (like

each of the ot her counts) i ncorporated by reference paragraphs 1 and 2
of theindictnent’sintroduction, andclearly allegedthat the predicate
convictions were the two convictions of August 1, 1994, one for
viol ation of Texas Penal Code section 22.05(a) and the other for
vi ol ation of Texas Penal Code section 22.07(a)(2).

These sections of the Texas Penal Code as in effect August 1,
1994, 8 provided as foll ows:

“Sec. 22.05. Reckless Conduct

(a) A person commts an offense if he recklessly
engages i n conduct that pl aces anot her i nimm nent danger of
serious bodily injury.

(b) Reckl essness and danger are presunedif the actor
knowi ngly pointed afirearmat or inthe direction of anot her
whet her or not the actor believedthe firearmto be | oaded.

(c) An offense under this section is a Cass B
m sdeneanor.”

“Sec. 22.07. Terroristic Threat

(a) A person commits an offense if he threatens to
commt any offense involving violence to any person or
property with intent to:

8Each secti on has been anended by Acts 1993, 73rd Leg., ch. 900,
8 1.01, effective Septenber 1, 1994.
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(1) cause areactionof any typeto histhreat by
an of ficial or vol unteer agency organi zed to deal with
ener genci es;

(2) place any personin fear of i nm nent serious
bodily injury; or

(3) prevent or interrupt the occupati on or use of
a bui I di ng; room pl ace of assenbly; place to whichthe
publ i c has access; pl ace of enpl oynent or occupati on;
aircraft, autonobil e, or other formof conveyance; or
ot her public place; or

(4) cause inpairnment or interruption of public
communi cations, public transportation, public water,
gas, or power supply or other public service.

(b) An offense under Subdivision (1) or (2) of
Subsection (a) of this sectionis ad ass Bm sdeneanor. An
of fense under Subdivision (3) of Subsection (a) of this
section is a Class A m sdeneanor. An of fense under
Subdi vi sion (4) of Subsection (a) of this sectionis afelony
of the third degree.”?®

The question thenis whether either of these Texas of fenses “has,

as an el enent,” either “the use or attenpted use of physical force” or
“the t hreat ened use of a deadly weapon” agai nst the victim What the
el emrents of these Texas offenses are is a question of |aw which we
revi ewde novo. See, e.g., Salve Regina Coll egev. Russell, 111 S. C.
1217 (1991). The el enents of the of fense are determ ned by the statute
definingit. See United States v. Deisch, 20 F. 3d 139, 143 (5th Cr.

1994); Texas Penal Code § 1.03(a) (“Conduct does not constitute an

W t ake judicial notice of Texas | aw. See, e.g., Lamar v. M cou,
114 U. S. 218, 5 S. . 857, 859 (1885) (“The | aw of any state of the
Uni on, whet her dependi ng upon st at utes or upon judicial opinions, is a
matter of which the courts of the United States are bound to take
judicial notice, without plea or proof”); Budget Rent-A-Car Corp. V.
Fein, 342 F.2d 509, 514 n.11 (5th Gr. 1965) (“federal courts take
judi ci al know edge of the |l aws, statutory and judicial, of all of the
states. Neither pleading nor proof isrequired’); J.M Blythe Mtor
Lines Corp. v. Blalock, 310 F.2d 77, 78 (5th Gr. 1962); Gallup v.
Cal dwel |, 120 F.2d 90, 93 (3d Gr. 1941).
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offense unless it is defined as an offense by statute, nunicipa
ordi nance, order of a county conm ssioners court, or rul e aut hori zed by
and | awful |y adopted under a statute”).

We first consider section 22.05(a), which provides that one
“commts an offense if he reckl essly engages i n conduct that pl aces
anot her i nimm nent danger of serious bodily injury.” This offense does

not requirethat the perpetrator actually “use” “physical force” agai nst
another (or use it at all).! Nor does section 22.05(a) require that
there be any “attenpted use of physical force.” Attenpt necessarily

inports aspecificintent.! However, specificintent is anore cul pabl e

Conpare Texas Penal Code § 22.01(a):
“(a) A person commts an offense if the person:
(1) intentionally, know ngly, or recklessly causes
bodily injury to another, including the person’ s spouse;
(2) intentionally or know ngly threatens another with
i mm nent bodily injury, including the person’s spouse; or
(3) intentionally or know ngly causes physi cal cont act
w t h anot her when the person knows or shoul d reasonably
believethat the other will regard the contact as of fensi ve
or provocative.”

1See, e.g., Tex. Penal Code 8§ 15.01(a) (“A person comits an
offenseif, with specificintent tocommt an of fense, he does an act
anounting to norethan nere preparationthat tends but fails to effect
t he comm ssion of the offense intended”); U. S. v. Thonpson, 130 F. 3d
676, 688 (5th Cir. 1997). See also 21 Am Jur. 2d Crim nal Law 8§ 176:

“Attenpt is aspecificintent crinme. The act constituting
the attenpt nust be done with the intent to commt that
particular crine. It istheintent tocommt the crine, not
the possibility of success, which determ nes whet her the
def endant’ s act or om ssion constitutes the crine of attenpt.
Consequent |y, the defendant nust act intentionally, and as
nei t her negl i gence nor reckl essness i ncl udes specificintent,
as requiredfor crine of attenpt, there can be no attenpt to
acconplish an unintended result.
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state of m nd than reckl essness, 2 which is all that section 22. 05(a)
requires. It isevident that neither “theuse. . . of physical force”
nor “the . . . attenpted use of physical force” is an el enent of the
section 22.05(a) offense.

Simlarly, “the threatened use of a deadl y weapon” agai nst the
victi mis not an el enent of the section 22.05(a) of fense. The provision
of section 22.05(b) that “[r]eckl essness and danger are presunedif the
actor know ngly pointed a firearmat or in the direction of another
whet her or not the actor believedthe firearmbe | oaded” does not nake
“t hreat ened use of a deadl y weapon” an el enent of the of fense. To begin
wth, “this provision. . . is not arequired elenent of . . . [the
of fense], [but] only a perm ssive neans by which to trigger a
presunption of reckl essness.” Hradv. State, 14 S. W3d 351, 352 n.1

(Tex. App.--Hou. [14th Dist.] 2000, p.d.r. ref’d). See al so Ki ngsbury

.o Inplicit in the neaning of attenpt is the
wi Il of the actor to acconplish the act attenpted;
thereis no such thingas attenpted negligence or
attenpt ed reckl essness. To establish an attenpt,
t he st ate nust t hus prove t hat t he def endant acted
wth the culpability required.”

ld. at 251 (footnotes omtted).
12See Tex. Penal Code § 6.02(d):

“(d) Qul pabl e nental states are classifiedaccordingto
relative degrees, from highest to | owest, as foll ows:

(1) intentional;

(2) know ng;

(3) reckless;

(4) crimnal negligence.”
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v. State, 14 S. W 3d 405, 409 (Tex. App. Waco, 2000) (section 22.05(a)
has “no requirenent that a deadly weapon was used”).!® Moreover,
“knowi ngly pointingafirearmat or inthe direction of” anindividual,
as referencedinsection22.05(b), is not the sane as havi ng “t hr eat ened
use of a deadl y weapon” agai nst that indi vidual as providedin section
921(a)(33)(A). This lack of equival enceis evident fromthe fact that
Texas Penal Code 88 22.01(a)(2) (see note 10 supra) and 22. 07(a) each
explicitly containthe el enent “threatens,” but section 22. 05 does not
mention “threatens” (or “threat” or “threaten”) or any synonymt her eof.
Athreat inports “[a] conmunicated intent toinflict physical or other
harnt and is “di stinguished fromwords utteredasnere. . . idletalk
or jest.” Black’s LawDictionary (6th ed. 1990) at 1480. See al so
United States v. Howel |, 719 F. 2d 1258, 1260 (5th Cir. 1983) (threat
must be “a serious one, not utteredinjest, idletalk, or political
argunent”); 31AAm Jur. 2d Extortion, Blackmail, Threats § 63 (threat
nmust be comunicated), 8 67 (“idletalk or jests which do not have a
reasonabl e tendency t o create apprehensi on that the speaker will act

according” theretoare not threats); Brownv. State, 154 S. W 2d 464, 465

BUnder Texas Penal Code 8 2.05(1) “if thereis sufficient evidence
of thefacts that giverisetothe [statutory] presunption” then “the
exi stence of the presuned fact nust be submttedtothejury, unlessthe
court is satisfied that the evidence as a whole clearly precludes a
finding beyond a reasonabl e doubt of the presuned fact.” If the
presuned fact is submttedtothejury, it “shall” beinstructedthat
if “the facts giving rise to the presunption” “are proven beyond a
reasonabl e doubt the jury may find that the el enent of the offense
sought to be presuned exists, but it is not boundto sofind.” 1d. §
2.05(2). This instruction nmust be given respecting the § 22. 05(b)
presunption. Hendleyv. State, 649 S. W2d 105 (Tex. App. Tyler, 1983).

16



(Tex. Crim App. 1941) (threat nust be “seriously nmade”).* Know ngly
pointing a firearmin the direction of an individual when done in
obvi ous jest woul d not necessarily constitute threatened use of the
weapon, even t hough t he poi nti ng m ght actual |y place the i ndi vi dual in
i mm nent danger of serious bodily injury. Certainly, toconvict under
section 22.05(a)—or to i nvoke t he section 22. 05(b) presunption-thetrier
of fact would not be required to find that by knowi ngly pointing the
weapon t he def endant “t hreatened use” of it against thevictim Itis
pl ai n, then, that section 22.05(a) does not have “as an el enent” t hat
t he defendant “threatened use of a deadly weapon” against the victim
In sum a conviction for violating section 22.05(a) is not a
conviction of a “crine of donestic violence” for purposes of section
922(9) (9) because section 22.05(a) is not “an offense that . . . has,
as an elenent, the use or attenpted use of physical force, or the

t hr eat ened use of a deadl y weapon, ” agai nst the victim as required by
section 921(a)(33)(A).

We turn nowto the remai ni ng purported cri ne of donesti c viol ence
alleged in the indictnent, nanely the conviction for violation of

section 22.07(a)(2). This offense is commtted if the defendant

“threatens to commt any of fense i nvol vi ng vi ol ence t o any person or

Wi | e under Texas law“[a] threat can be comuni cat ed by acti on
or conduct as well as words,” Hornv. State, 647 S. W 2d 283, 284 (Tex.
Crim App. 1983), neverthel ess t here nust be sone communi cati on of the
threat. MGowan v. State, 664 S.W2d 355, 357-58 (Tex. Crim App.
1984); Benjam nv. State, 621 S.W2d 617, 619 (Tex. Crim App. 1981);
Mtchell v. State, 543 S.W2d 637 (Tex. Crim App. 1976).
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property with intent to. . . place any person in fear of inm nent
serious bodily injury.” 1d. The of fense does not have as an el enent
“the use or attenpted use of physical force.” C(Obviously, section
22.07(a) (2) does not require actual “use” of physical force, but only
t hreat ened use (of violence). It nmay be commtted by | eavi ng a ver bal
message on at el ephone answeri ng machi ne. Cook v. State, 940 S. W 2d 344
(Tex. App.-Amarillo 1997, p.d.r. ref’d). Nor does section 22.07(a)(2)
require the “attenpted use of physical force.” Attenpt requires an
intent toconmt the attenpted act and a substanti al step, beyond nere
preparation, toward commttingit. United States v. Thonpson, 130 F. 3d
676, 688 (5th Gr. 1997); 21 Am Jur. 2d Cri m nal Law 88 176, 177. By
contrast, “it isimmterial tothe” section 22.07(a)(2) “of fense whet her
the accused had the capability or the intention to carry out his
threat,” and “it is not necessary that the victi mor anyone el se was
actually placed in fear of i mm nent serious bodily injury.” Dues v.
State, 634 S.W2d 304, 305 (Tex. Crim App. 1982); Cook at 347. Nor
does section 22.07(a)(2) have as an el enent “the threatened use of a
deadl y weapon.” Nothinginsection?22.07(a) even nenti ons a weapon (or
any synonymthereof), nuch | ess a deadly weapon. ®

Because section 22.07(a)(2) is not “an offensethat . . . has as
an elenment, the use or attenpted use of physical force, or the

t hr eat ened use of a deadl y weapon” agai nst the victim as required by

®Conpare Texas Penal Code 8§ 22.02(a)(2) (a person conmits
aggravat ed assault if he “uses or exhi bits a deadl y weapon during the
comm ssion of the assault”).

18



section 921(a)(33)(A), it is not a crine of donestic violence for
pur poses of section 922(9g)(9).
Concl usi on

Because the indictnment onits facereflects as amatter of | awt hat
neither of the only two predicate offenses alleged in the count of
conviction for violating section 922(g)(9) was a “crinme of donestic
vi ol ence” as required by that section and section 921(a)(33)(A), Wite's
conviction is reversed and the cause is remanded for proceedi ngs
consi stent herew th.

REVERSED and REMANDED
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