UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-40255

UNI TED STATES FI RE | NSURANCE COVPANY,

Pl ai ntiff-Appellee,

VERSUS

ALBERT VI LLEGAS, doi ng busi ness as
Law O fices of Albert Villegas,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

February 12, 2001

Before JONES and DeMOSS, Circuit Judges, and BARZI LAY, District
Judge.

DeMOSS, Circuit Judge:

Attorney Albert Villegas (“Villegas”) appeals fromthe final
judgnent entered by the district court which granted judgnent in
favor of United States Fire Insurance Conpany (“USF’) on a
conversion claim arising from Villegas’s negotiation of a

settlenent that was in contravention of USF' s subrogation rights.

Judge, U S. Court of International Trade, sitting by
desi gnation



For the reasons discussed below, we AFFIRM the judgnent of the
district court.
| .

The underlying claim giving rise to this indemification
di spute was an on-the-job injury suffered by Villegas’s client,
Ruben Perez. Pursuant to a worker’s conpensation policy with
Perez’s enployer, USF paid nedical expenses and nade indemity
payments to Perez in the total sum of $71,872.20. Villegas |ater
filed a third-party conplaint on behalf of Perez and his famly.
On August 3, 1994, USF notified Villegas of its subrogation rights
and lien on any benefits which m ght have been recovered in the
third-party claim That actionwas ultimately settled at nedi ati on
for a total of $150, 000.

Five days prior to the nediation conference, Villegas
represented to the state court hearing the “friendly” third-party
action, that the worker’'s conpensation carrier had a statutory
right to the first of the settlenent proceeds and that he was
obligated to protect the worker’s conpensation lien. He further
represented to the court that he represented the |lienholder. At
the nediation on Septenber 6, 1995, Villegas entered into a
settl ement agreement under which $30, 000 was to be awarded Perez,
USF' s parent conpany, and Villegas, and $120,000 was awarded to
Villegas and Perez famly nenbers. USF did not attend the

medi ati on conference relying instead on Villegas’'s statutory duty



to protect its $71,872.20 lien. |In Cctober 1995, Villegas tried to
cash the $30,000 check to make a distribution to USF s parent
conpany, Villegas, and Perez, but an agent of the parent conpany
t ook the check and locked it in her drawer. The check was given to
Arnold Aguilar, USF s attorney, in Decenber 1995, and it renai ned
in his possession until April 1997 when Vill egas demanded that it
be placed in the registry of the court.

On April 7, 1997, USF filed suit against Villegas asserting
that his actions constituted conversion and demandi ng actual
damages for the full anmount of the lien as well as for punitive
damages and attorney’ s fees. Specifically, USF clainmd that
Villegas destroyed, and effectively converted, its right to
rei mbursenent for $36,263.65 in indemity benefits and $35, 608. 55
i n medi cal paynments (a conbined figure of $71,872.20). As a result
of the settlement awarding only $30,000 to Perez and USF s parent
as opposed to the full $150,000, USF was unable to recover the
total anobunt of benefits which it had paid. The settlenent also
precluded USF's ability to receive a credit towards any future
nmedi cal paynents up to the settlenent total of $150, 000.

In his own testinony, Villegas conceded that he was aware of
the anobunt of USF' s lien and the fact that he had a duty to protect
that lien. He also conceded that if one accepts and benefits from
a portion of a third-party settlenment with actual notice that the
funds are subject to a worker’s conpensation carrier’s subrogation
right, one does so wongfully and is subject to a cause of action
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for conversion.

In response to USF's conplaint, Villegas filed a notion to
dismss for lack of jurisdiction because the anount in controversy
did not exceed the $75,000 requirement for diversity cases. He
contended that USF s actual damages anounted only to $71, 872. 20.
A magi strate judge recommended that the notion to di sm ss be denied
because on the face of its conplaint, USF also sought punitive
damages against Villegas for his actions. Villegas contended that
puni tive damages could only be recovered upon a showi ng of nmalice,
and because malice requires a finding that his actions woul d have
resulted in the financial ruin of USF, no punitive damages could
ever be recovered by the fully solvent USF, and thus the only form
of avail abl e damages, conpensatory, were insufficient to establish
jurisdiction. Inits order accepting the magi strate judge’ s report
and recommendati on and denying Villegas’s notion to dismss, the
district court noted that Villegas’s notion relied on USF' s claim
for malice at trial, but that it ignored evidence in the pretrial
record showi ng that the conversion alleged in the conplaint was
perpetrated by fraud in that Villegas falsely represented to the
state court in the “friendly” proceeding that he represented USF
The district court found clear evidence that Villegas conpletely
failed to properly comrunicate with USF regarding settlenent
bef or ehand, and that he falsely portrayed hinself as a
representative of USF, and that as a result of this
m srepresentation, he was able to settle the claimin a manner
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adverse to USF's interests. The district court concluded that
jurisdiction was proper because USF' s valid punitive danages cl aim
if established and coupled with the alleged actual damages, would
satisfy the $75,000 anmount in controversy requirement.

The parties agreed that the district court needed to first
make a | egal determnation as to whether the settl enent agreenent
woul d be res judicata agai nst USF' s conversion claim The parties
further agreed that if the settlenent did not constitute res
judicata, Villegas would then be |iable for conversion as a matter
of law. The district court received argunent from both sides and
then concluded, as a matter of law, that Villegas converted the
medi cal and indemmity paynents nmade by USF to Perez by not naking
certain that USF s |ien was protected through first nonies paynent
to USF, and that Villegas benefitted from the proceeds of the
settlenment. The district court went on to hold that Villegas al so
converted some portion of the renmining $78,127.80, that portion
bei ng an anount which a jury woul d deci de shoul d have been awar ded
to Perez instead of the four other famly nenbers. This issue was
litigated by the parties so that USF could receive a credit for any
future nedical paynents it may have to make to M. Perez. But the
district court declined to submt the issue to the jury, and USF
has waived its challenge to this issue on appeal. The district
court did ask the jury to decide whether USF was entitled to
punitive damages on the basis that Villegas acted with malice. On
this issue, the jury returned with a verdict denying USF any
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puni ti ve damages.

The district court then considered Villegas’'s waiver of any
entitlement to the original $30,000 settlement funds, in addition
to approximately $800 interest on those funds. After deducting
expenses, the district court found that the renmaining portion of
the original $71,872.20 in damages converted by Villegas was
$29, 405. 07. Final judgnent in that anmount plus $5,997.83 in
prejudgnent interest was entered in favor of USF. Vil l egas has
timely appeal ed.

1.

In Villegas’s first point on appeal, he argues that the
district court never had jurisdiction over this case to begin with
because the amount in controversy never exceeded the $75, 000
threshold found in 28 U S.C. § 1332(a)(1). W reviewthe district
court’s determnation as to jurisdiction de novo. See St. Paul
Rei nsurance Co. v. G eenberg, 134 F.3d 1250, 1252 (5th Cr. 1998).
The district court’s factual determ nations nmade in the process of
determning jurisdiction are reviewed for clear error. See Harvey
Construction Co. v. Robertson-Ceco Corp., 10 F.3d 300, 303 (5th
Cir. 1994).

The jurisdictional issue presented in this appeal is quite
sinple: was USF's claimfor punitive damages sufficient to bring
its claim for $71,872.20 in actual damages over the $75, 000

threshold for federal diversity jurisdiction. It is undisputed



that actual damages clained for nedical and indemity paynents
al ready made by USF total ed $71,872.20. What is in dispute is the
value, if any, of USF's remaining clains for which it ultimtely
received no relief.

USF contends that in addition to its actual danages, its
conplaint asserted a claimfor the present value, in the formof a
credit, of any future nedical expenses it mght have to pay M.
Perez, as well as for those additional punitive danages to which it
alleges it is entitled as a result of Villegas' s fraudul ent
activities. And despite Villegas’'s protestation that USF did not
present its fraud claimto the jury and that the jury did not find
mal i ce, USF properly notes that neither of these facts prevents
those clains frombeing used to satisfy the anmount in controversy
requi renment for federal diversity jurisdiction

As the Suprene Court has nade clear, where it appears to a
| egal certainty that a plaintiff’s claimis truly for an anount
below the jurisdictional amount required to confer federal
jurisdiction, dismssal may be justified. In rmaking that
determnation the district court may | ook, not only to the face of
the conplaint, but to the proofs offered by the parties. See St.
Paul Mercury Indemity v. Red Cab Co., 58 S. C. 586, 590 (1938);
see al so Greenberg, 134 F.3d at 1253.

Vill egas notes that the applicabl e Texas statute governing the

rei mbursenment of worker’s conpensation benefits fromthird-party



settlenents requires that the lien be reduced by a proportionate
share of litigation expenses, as was done in this case. Villegas
contends that after reducing for expenses, USF only pl eaded act ual
damages i n an anount approxi mati ng $60, 000. Vill egas next contends
that to get over the $75,000 hurdl e, USF added a claimfor punitive
damages, upon which it would never have been able to recover,
sinply to get into federal court.

Vil l egas overl ooks two inportant points regardi ng the anount
in controversy. First, USF pleaded and proved that the settlenent
negotiated by Villegas would preclude any credit in its favor for
future nedical paynents. Those paynents woul d be above and beyond
the $71,872.20 already paid. Thus, USF was indeed justifiably
seeking recovery in excess of $75,000, when the value of the |ost
credit for future paynents is considered. Wile the district court
denied the jury the opportunity to apportion the remaini ng anount
of the settlenment up to $150, 000 because M. Perez was not a party
to the suit before it, we are nonetheless justified in considering
this category of damages when determ ning whether the anmount in
controversy was sufficient to support federal court jurisdiction.
See Greenberg, 134 F.3d at 1253.

Li kewi se, Vill egas overl ooks USF s clai mfor punitive danmages.
As noted above, Villegas clains that no punitive danmages were
recoverable. But a closer |ook reveals that USF' s assertion of the

claimfor punitive damages was legitimate in light of Villegas’'s



behavior. The jury’'s failure to award such damages, however, does
not preclude our reliance upon such potential damages to establish
the threshold anbunt in controversy. See G eenberg, 134 F.3d at
1253-54 (“[J]urisdictional facts nust be judged as of the tine the
conplaint is filed;, subsequent events cannot serve to deprive the
court of jurisdiction once it has attached.”) Texas |law permts
recovery of exenplary or punitive damages upon a show ng of fraud
or malice. See Tex. Cv. Prac. & Rem Code 8§ 41.003(a). As is
di scussed above, USF clainmed in its conplaint that Villegas acted
with malice. Additionally, the evidence presented established that
Villegas knowi ngly m srepresented hinself as a representative of
USF to the state court, and he profited from such representation,
that is to say, his msrepresentation inured to his benefit and to
USF' s detri nent. Clearly a fact issue existed as to Villegas’'s
mal i ci ous or fraudul ent actions sufficient to sustain and support
a claimfor punitive damages under Texas | aw. |ndeed, the jury was
properly given the issue of punitive damages for its resolution of
the factual issues related thereto. See id. at 1253 (“the court
may rely on ‘summary judgnent-type’ evidence to ascertain the
anount in controversy”).

Villegas’s claimthat malice can only be established if the
plaintiff establishes that the charged malici ous conduct t hreatened
USF with financial ruin is a strained interpretation of the Texas

Suprene Court’s decision in Transportation Ins. Co. v. Miriel, 879



S.W2d 10, 24 (Tex. 1994) at Dbest. In Mriel, the court, in
stating that a plaintiff nust establish “extraordinary harni and in
using exanples of death, physical injury, or financial ruin,
establi shed a standard for delineating between ordi nary negligence
and gross negligence by an i nsurance conpany agai nst an i ndi vi dual .
| ndeed, as USF properly notes, Villegas’'s strained interpretation,
if accepted, would lead to a rule that he should be allowed to
violate a statute, convert funds to his owm use with full know edge
that his actions are contrary to law, and conpletely elimnate
USF's ability to satisfy its lien, just because USF can afford to
absorb the loss. Such a result would be absurd and we decline to
extend Moriel in the manner suggested by Vill egas.

W also note that USF had a colorable claim for punitive
damages based upon Villegas's admtted fraudul ent acts, and that
USF requested a jury instruction to that effect. Under the facts
of this case, to suggest that USF was not justified in adding a
claim for punitive damages for behavior which Villegas hinself
admts was suspect, is disingenuous. USF had a good faith basis
for proceeding with its claimfor punitive damages, and Vill egas
has failed to show that USF woul d, under no circunstances, have

ever been able to recover for punitive damages. | ndeed, we
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conclude that had the jury found in favor of USF on its punitive
damages claim such a finding would nost certainly have been
supported by the record of this case.

Accordingly, we conclude that though USF s actual danmages
tallied I ess than $75,000, it asserted in good faith additional
clai ns whi ch when conbined with the actual damages, permtted the
district court to accept federal diversity jurisdiction over USF s
conversi on cl ai ns.

L1l

Villegas argues in the alternative that the district court
erred in holding that, as a matter of |law, he had converted USF
funds. W reviewde novo the district court’s award of judgnent as
a matter of l|law pursuant to Rule 50(a)(l1l), and we evaluate the
evidence in the |ight nost favorable to the non-noving party. See
Casarez v. Burlington Northern/Santa Fe Co., 193 F. 3d 334, 336 (5th
Cr. 1999).

Villegas contends that there is a conflict in the evidence as
to whether USF suffered a | oss. He contends that under Texas | aw,
a conversion action is one for the wongful exercise of dom nion
and control over the personal property of another, and that only
t he person whose rights were interfered with has a cause of acti on.
See Lone Star Beer, Inc. v. Republic Nat. Bank of Dallas, 508
S.W2d 686 (Tex.C v.App.-Dallas 1974, no wit). According to

Villegas, the disputed noney in this case bel onged, not to USF, but
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to the Texas W irker’s Conpensation Insurance Facility ("“the
Facility”) for whomUSF operated as a servicing conpany. According
to Villegas, Texas lawclearly states that an entity functioning as
a conduit for noney does not have a conversion cause of action

See Groves v. Hanks, 546 S.W2d 638 (Tex.C v. App. —Corpus Christi
1976, wit ref’d n.r.e.). Villegas argues that the evidence in
this case established only that the Facility was entitled to the
funds and that USF was nerely passing noney through to another
party.

Villegas fails to acknowl edge that the very case he cites al so
states that a conversion plaintiff need only prove “that it is the
owner of the property converted or that it had | egal possession of
the property so taken or that it is entitled to possession.” Lone
Star Beer, 508 S.W2d at 687 (enphasis supplied). As the testinony
reveal ed, when an enployee is injured and files a clai mthrough his
enpl oyer, the enployer files aclaimwith the servicing carrier (in
this case USF), and the carrier pays the benefits. USF payed
benefits directly to M. Perez and USF was | ater to be rei nbursed
by the Facility. Notw thstanding a separate arrangenent with the
Facility regarding indemification, the evidence clearly
established that all funds paid to M. Perez and converted by
Vill egas bel onged to USF. As USF notes, the G oves case would only
be applicable to this case if the Facility was seeking funds from

USF. Here, the only relevant issue is whether Villegas converted
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funds from USF, and the issue of who ultimately should recover
those funds is between USF and the Facility, not USF and Vil l egas.
We therefore conclude that the district court did not err in
concluding that Villegas converted funds which bel onged to USF,
irrespective of the relationship between USF and the Facility, and
no reversible error has been shown.

| V.

Finally, Villegas contends that the district court erred in
holding that USF s actual damages totaled $29, 405.07. Her e,
Villegas argues that the insurance carrier is not entitled to any
rei moursenment for a settlenment to the beneficiary’s spouse or
children. He contends that atrier of fact shoul d have apporti oned
t he val ue of each of the clains of the beneficiary, his spouse, and
each of the children. Wt hout such an accounting, Villegas
contends that the district court could not determ ne what anount he
convert ed.

Villegas overl ooks the fact that this is a conversion action
between hinself and USF and that USF was not a party to the
underlying lawsuit resulting in the settlenent. USF correctly
notes that as a worker’s conpensation carrier, it is entitled to
recoupnent of its clains first to the extent of all conpensation
paid out. See Watson v. denn Falls Ins. Co., 505 S.W2d 793, 795
(Tex. 1974). Under Texas law, a trial court has no authority to

apportion settlenent funds between an injured’' s estate, spouse, or
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children, wthout first giving effect to the wording of the
Wor ker’ s Conpensation Act by first reinbursing the carrier. See
Performance Ins. Co. v. Frans, 902 S.W2d 582, 585 (Tex.App.-
Houston [1st Dist.] 1995 wit denied). And Villegas hinself
agrees that, wunder Texas law, a carrier is not required to
intervene in athird-party action in order to enforceitsrightsto
subrogation, and that any agreenent reached between beneficiaries
and non-beneficiaries is not binding wwth respect to the recovery
of a workers conpensation carrier’s subrogation claim

We concl ude that the district court did not err by refusing to
allowthe jury to reapportion the settlenent funds due to Perez and
his famly nenbers. USF is entitled to have its expenses
rei mbursed first, before any benefits are paid to any beneficiary,
spouse, or child. Villegas has repeatedly acknowl edged by his own
testinony that all of the elenents for conversion have been
satisfied, and he presents no w nning argunent that the district
court should permit a new accounting of the settlenent since
irrespective of a reapportionnment, USF is entitled to first
proceeds fromthe settl enent, before any individual beneficiary or
relative receives their apportioned interest.

V.

Based upon the foregoi ng, we find that no reversi bl e error was

commtted by the district court. Accordingly, we AFFIRM in al

respects the judgnent entered by the district court.
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AFFI RMED.
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