IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40156

LOU S RAY GREEN, al so known as Habib A. K Khidar,
Pl ai ntiff-Appellant
ver sus
ALLAN POLUNSKY, Chairman, Board of Crim nal Justice; TEXAS BOARD OF
CRI M NAL JUSTI CE; JERRY GROOM

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Eastern District of Texas

Cct ober 18, 2000

Bef ore KING Chief Judge, CUDAHY," and WENER Circuit Judges.
WENER, Circuit Judge:

Inthis civil rights conplaint agai nst the Texas Departnent of
Crim nal Justice and ot her naned i ndi vidual s (collectively “TDCJ"),
Plaintiff-Appellant Louis Ray Geen, also known as Habib A K

Khidar (“Khidar”),! appeals the ruling of the district court

“Circuit Judge of the Seventh Circuit, sitting by designation.

! Khi dar sought to consolidate his claimwth those of four
other simlarly-situated inmates. This notion was denied by the
district <court which ruled that each inmate nust proceed
separately.



dism ssing his claim under 8 1915(e) both as frivolous and as
failing to state a claimon which relief could be granted.? In his
initial conplaint, Khidar contested TDCJ's prison groom ng policy
which requires prisoners to keep their hair cut short and their
faces shaved clean. An exception is made for prisoners wth
medi cal conditions that are aggravated by shaving; they are all owed
to wear beards not to exceed 3/4 inch in |length. Khidar contends
that the groomng policy coupled with the nedical exception
infringes on his religious freedomby preventing himfrom wearing
an even shorter (1/4 inch) beard for religious reasons than i nmates
with nedical reasons are allowed to wear. We grant the prison
system broad discretion to create and inplenent internal policies
of penol ogical inportance; and as we conclude that the TDCJ has
legitimate reasons for its policy, we affirmthe ruling of the
district court.
l.
Facts and Proceedi ngs
Khidar is a Muslim and the wearing of a beard is a tenet of

his faith. Proceeding pro se and in forma pauperis, Khidar filed

a claim pursuant to 42 U S.C. § 1983, alleging that his civi
rights were violated by the TDCJ groom ng policy. Specifically, he
clainmed that the prison groomng policy requiring inmates to be

cl ean-shaven viol ates his First Arendnent right to free exercise of

2 W\ address only the issue of the district court’s dism ssal
for failure to state a claimon which relief could be granted and
do not address whether Khidar’'s claimwas frivol ous.
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religion. Khidar also sought to consolidate his claimwth |ike
clainms of four other inmates.

The district court refused to consolidate the clains of the
five inmates, ruling that each should be heard individually. It
then referred Khidar’'s Free Exercise claimto a nagistrate judge
and, pursuant to the reconmmendation of that judge, dism ssed the
claimpursuant to 28 U.S.C. 8§ 1915(e). Khidar tinely appeal ed.

1.
Anal ysi s
A St andard of Revi ew
W review a district court’s decision regarding the

consol i dati on of cases for abuse of discretion.® W review de novo

the court’s dismssal for failure to state a claim pursuant to 28
U S C § 1915.¢4
B. Consol i dation of O ains

Khi dar appeals the district court’s denial of his nmotion to
consolidate his case with those of his fellow inmates. As our
review of the district court’s decision regarding consolidation

satisfies us that the court acted within its discretion in denying

3 See Lightbourn v. County of El Paso, Texas, 118 F.3d 421
(5th Cr. 1997).

4 See Ruiz v. United States, 160 F.3d 273, 273 (5th Cir.
1998) .

5> “[We review a trial court’s decision to consolidate .
not nerely for abuse of discretion but to determ ne as a matter of
| aw whet her the joinder was proper.” United States v. Park, 531
F.2d 754, 760 (1976).




Khidar’s notion, we affirmthe court’s ruling.

C. The Groom ng Policy

Khi dar chall enges the TDCJ's groom ng policy on the ground
that it violates his free expression of religion as guaranteed
under the Free Exercise Clause of the First Anendnent.?®
Specifically, he argues that the policy is discrimnatory by
allowing prisoners to maintain 3/4 inch beards if necessitated by
their medi cal conditions but not all owi ng even shorter beards to be
worn for religious reasons. Waring beards i s an accepted neans of
expressing religious devotion for Muslins such as Khidar. W have
addressed the issue of prisoners wearing beards on a nunber of

occasi ons. Most notably, in Powell v. Estelle,’” we rejected a

challenge to a prison policy forbidding long hair and beards

finding the policy to fall within the discretion granted to prison
officials for legitimte penological reasons. We have not yet
addressed the specific issue of short beards, raised here by
Khi dar,® but other Circuits have done so. Every Circuit that has

considered the issue of short beards under sim/lar circunstances

6 Under an extrenely liberal reading of this pro se appeal, we
m ght construe Khidar as al so advanci ng an equal protection claim
That issue was not briefed, however, and thus we deem it to be
abandoned. See Yohey v. Collins, 985 F. 2d 222, 224 (5th Gr. 1993).

7 959 F.2d 22 (5th Gir. 1992).

8 Khi dar requests that he and his fellowinmates be allowed to
wear a beard of 1/4 inch



has upheld the prison groonmng policies® —and we now join them
convinced by the logic of their opinions.

I n addressing clains of prisoners who allege that their civil
rights have been violated, we nust renenber that “’[I]awful
i ncarceration brings about the necessary withdrawal or limtation
of many privileges and rights, a retraction made necessary by the
consi derations underlying our penal system’'”¥ Wen review ng the
policies of prison officials, we do so with deference, Kkeeping
firmy in mnd the difficult task before themin fulfilling “valid
penol ogi cal interests —— including deterrence of crinme,
rehabilitation of prisoners, and institutional security.”!

“[W hen a prison regul ation I Npi nges on i nmat es’
constitutional rights, the regulationis validif it is reasonably
related to |l egitinmate penol ogical interests.”'?2 “[S]everal factors
are relevant in determ ning the reasonabl eness of the regul ati on at
i ssue, " including:

(1) whether there is “a 'valid, rational connection’ between the

° See, e.g., Hines v. South Carolina Dep’t of Corrections, 148
F.3d 353,358 (4th Cr. 1998); Harris v. Chapnan, 97 F.3d 499, 504
(11th CGr. 1996); Friednman v. Arizona, 912 F.2d 328, 332 (9th Cr
1990).

10 O Lone v. Estate of Shabazz, 482 U.S. 342, 348, 107 S.C
2400, 2404 (1987).

1 1d. at 349.

12 Turner v. Safley, 482 U.S. 78, 89, 107 S.Ct. 2254, 2261
(1987).

B3] d.



prison regulation and the legitimte governnental interest put
forward to justify it,”
(2) “whether there are alternative neans of exercising the right
that remain open to prison inmates,”?
(3) “the inpact acconmmopdati on of the asserted constitutional right
w Il have on guards and other inmates, and on the allocation of
prison resources generally,”® and
(4) the availability of other alternatives to the prison regulation
in question that would accommobdate the prisoners’ rights at de
mnims cost to valid penological interests.?'’

The TDCJ groom ng policy is obviously “reasonably related to
legitimate penological interests”?® and clearly satisfies the
foregoing factors. Prisons typically require inmates to be cl ean-

shaven and to keep their hair cut short for a nunber of valid

4] d.

15 1d. at 90. |In addressing this factor, we | ook to whether
inmates are all owed ot her neans to express their religious beliefs
(on a general level) not whether they were allowed a neans to
express their specific religious belief inthe necessity of wearing
a beard. See O lone, 482 U S. at 352. Khidar has neither alleged
nor likely could he successfully show, given our experience with
t he Texas prison regul ations, that he has been denied “all neans of

express[ing]” his religious beliefs. |d.
6 Turner, 482 U.S. at 90.

17 See id. “[T]he absence of ready alternatives is evidence
of the reasonabl eness of a prison regulation. . . . By the sane
t oken, the existence of obvious, easy alternatives may be evi dence
that the regulation is not reasonable, but is an ‘exaggerated

response’ to prison concerns.” |d.

8 1d. at 89.



reasons. This practice is necessary for identification purposes:
Wthout it inmates would be able to change their appearances with
ease sinply by shaving off their beards or cutting their hair.
This is especially relevant given the need for guards and ot her
officials who are not sufficiently famliar with all prisoners to
identify themaquickly and easily, as when investigating escapes or
intra-prison crines. Additionally, contraband such as drugs and
weapons can be hidden in long hair and beards, and guards
conducting searches for such itens woul d be exposed to unnecessary
risks of harm Conducting such operations under dangerous
conditions would greatly increase the tinme and expense of running
the prison systemas well.

As we have held that these are legitimte penologica
interests, ! and that a policy preventing i nmates fromgrow ng | ong
hair and beards is reasonably related to such interests,? the only
remai ni ng question is whether the sane |l ogic can be applied to the
instant variation on that thenme. W nust determ ne specifically
whet her Khidar’s conplaint — that inmates should be able to
mai ntain 1/4 inch beards for constitutionally guaranteed exercise
of religion when 3/4 inch beards are allowed to be worn by those
inmates for whom shaving aggravates a nedical condition —is
cogni zabl e. At first blush, Khidar’s claim has an intuitive

appeal, as sone of the accepted rationales for proscribing the

19 See Powell, 959 F.2d at 25.

20 See id.



weari ng of beards would not apply to the wearing of beards of only
1/4 inch length. For instance, contraband or weapons coul d hardly
be hidden in a beard of such a short length. Al so, the |evel of
the identification problemwould be significantly reduced. Still,
a nunber of our fellow Grcuits have addressed and rejected nearly
identical clainms, and we are convinced, as are they, that this
groom ng policy neets the requirenents set forth by the Suprene
Court in Turner? and O lone.?® First, the policy is neutral,
affecting all inmates, regardless of their religious beliefs. The
neutral and universal application of a policy requiring short hair
and cl ean-shaven faces serves the state’s penological interests in
a nunber of ways. Beards of any length can change one’s
appearance, and thus would be detrinental to the prison’s interest
in identifying prisoners internally as well as in the event of
escape. Beards and hairstyle are also used by inmates to signal
gang affiliations. Thus, the TDC) has a legitimate interest
generally in preventing inmates from wearing even short beards. %

Khi dar contends that these interests have al ready been negated
inthis instance by the prison’s allow ng i nmates for whom shavi ng
aggravates a nedical condition to wear 3/4 inch beards, so another
| ess intrusive exception should be made for those whose religious

beliefs involve the wearing of a beard. However reasonable this

21 482 U. S. at 89-91.

22 482 U.S. at 348-352.

23 See Hines, 148 F.3d at 358.
8



position may initially appear, a deeper analysis denonstrates the
inpracticability of a religious exception. The nunber of inmates
warranting a nedical exenption to the groomng policy is quite
smal |, but the nunber of inmates likely to seek qualification for
a religious exception would be nmuch greater. 1In addition, such a
policy would place prison adm nistrators in the untenabl e position
of trying to determ ne which asserted religious beliefs, and even
whi ch professed religions, are legitimate.

Al t hough the TDCJ grooming policy may not be the |east
restrictive policy available to achieve the prison’s interests,
that is not what is required here.? So long as the penol ogi cal
interests at stake could not be achieved w thout depriving
prisoners of their rights, the policy' s infringenent on those
rights nust be abided. That is clearly the case here. Any
alternatives would inpose significant costs on the prison system
and would likely increase the dangers that prison guards and
i nmates al ready face. Nei t her does the TDCJ groom ng policy
deprive Muslim inmates of “all neans of expression”? of their
religious beliefs. It nmerely renoves or reduces one of many
avenues by which they may manifest their faith.

L1,
Concl usi on

Satisfied that the TDCJ's groomng policy is a regulation

24 See Turner, 482 U.S. at 90.

% 1d. at 92.



“reasonably related to legitimte penological interests”? —and
that the nedical exception for 3/4 inch beards does require
nmodi fication of the policy —and further satisfied that the policy
does not unduly infringe on Khidar’s rights under the Free Exercise
Cl ause, we decline Khidar’s invitation to invalidate the policy or
to order the TDCJ to nodify its policy by permtting 1/4 inch
beards for religious observance. W therefore affirmthe decision
of the district court dismssing Khidar’s claim

AFF| RMED.

S: \ OPI NI ONS\ PUB\ 00\ 00- 40156. CVO

26 1d. at 89.
10



