IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-40086

OZAN PATTERSON, Individually & as Rule 23 C ass Representative on
behal f of all other simlarly situated individuals; JOHAN BALLENGER,
Individually & as Rule 23 C ass Representative on behalf of all
other simlarly situated individuals,

Pl ai ntiffs-Appell ees,

ver sus

MOBIL O L CORPORATION;, FORUM | NSURANCE CO.; MOBIL CORP.; GLENDA
MATOUSE, Individually & as Agent for Mbil G Corporation; ROBERT
CRONWALDT, Individually & as Agent for Mbil G Corporation;
NATI ONAL UNION FI RE | NSURANCE COWANY OF PITTSBURGH, PA;, AIG
NATI ONAL I NS. CO. ; AlG RISK MANAGEMENT, I NC. ; AVERI CAN
| NTERNATI ONAL GROUP | NCORPORATED; AMERI CAN HOVE ASSURANCE COVPANY;
| NSURANCE COVPANY OF THE STATE OF PENNSYLVAN A,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas

February 5, 2001

Bef ore H GA NBOTHAM and DeMOSS, Circuit Judges, and KENT," District
Judge.

H G3 NBOTHAM Circuit Judge:

I
This is a class action asserting RICO clainms brought by

enpl oyees of Mobil. The putative class asserts that Mbil failed

" District Judge of the Southern District of Texas, sitting by designation.



to conply with Texas law requiring an enployer to obtain workers’
conpensation insurance in order to benefit from the bar of
negli gence suits by injured enployees. The conplaint alleges that
Mobil obtained insurance or re-insurance from wholly owned
subsidiaries; assertedly this was not sufficient to nmake Mbil a
qual i fyi ng subscriber to the workers’ conpensation system This,

because it did not transfer risk away from Mbil and therefore was

not “insurance” within the neaning of the workers’ conpensation
statute.

The conpl ai nt requested class certification. It defined the
class as all enployees of Mbil in Texas whose injuries in

wor kpl ace acci dents between the years 1965 and 1993 generated a
wor kers’ conpensation claim The theory was that these workers
were injured because Mbil’'s representation that it properly had
wor kers’ conpensation insurance, assertedly fraudulent, caused
these i njured enpl oyees to forgo negligence | awsuits agai nst Mobil .

Shortly before his death, the Honorable Judge Joe J. Fisher,
of the Eastern District of Texas, certified a bifurcated class
under Federal Rule of Civil Procedure 23(b)(3), consisting of a
class of enployees injured between 1965 and 1981 and a cl ass of
enpl oyees i njured between 1982 and 1993. These periods correspond
to changes in Mbil’s insurers. Three days | ater, Judge Fisher
recused hinself fromthe case, sua sponte and w thout expl aining

hi s reasons.



W granted Mbil’'s petition for I|eave to appeal the
certification order under Rule 23(f). Mobi|l argues that the
certification order shoul d be vacat ed because Judge Fi sher recused
hinmself imediately after entering it and because the class

certification was ot herw se inproper.

|1

W review a district court’s certification of a class for
abuse of discretion.! Rule 23(a) requires the plaintiff to show
that the class is too nunerous to allow sinple joinder; there are
common questions of law or fact; the clainms or defenses of the
class representatives are typical of those of the class; and the
class representatives wll adequately protect the interests of the
class.? To receive (b)(3) certification, a plaintiff nust also
show that the common issues predom nate, and that class treatnent
is the superior way of resolving the dispute.?

Clains for noney damages in which individual reliance is an
el emrent are poor candidates for class treatnent, at best. W have
made that plain. W recently held that “a fraud class action

cannot be certified when individual reliance will be an issue.”?

! See Washington v. CSC Credit Servs. Inc., 199 F.3d 263, 265 (5th Cir. 2000).
2 Fed. R. Civ. P. 23(3).

% Fed. R. Civ. P. 23(b)(3).

* Castano v. American Tobacco Co., 84 F.3d 734, 745 (5th Cir. 1996).

3



Recently, in Bolin v. Sears, Roebuck & Co.,° we applied that rule
tocivil RICOclains. W do so again, concluding that the district
court erred as a matter of lawin certifying this class because the
predom nance requirenment could not be net.

In Bolin, we reviewed an order certifying a class conpri sed of
debtors claimng unfair collection practices by Sears. The cl ass
al | eged vi ol ati ons of the bankruptcy | aws, the Fair Debt Coll ection
Practices Act, the Truth in Lending Act, and RICO W held that
consideration of class certification should proceed on a claim by
claim basis, with reference to the statutory elenents of and
renedi es for each claim® 1In regard to the RICO clainms, we held
that “the individual findings of reliance necessary to establish
RICO liability and danages preclude not only (b)(2) certification
of this class under RICO but (b)(3) certification as well.”’

Each nenber of this putative class nmust then prove reliance
upon Mobil’s alleged fraud in stating it was covered by workers’
conpensation insurance.® To do that, each plaintiff would have to
make an i ndivi dual showi ng that she could have and woul d have sued

Mobil, but did not do so because the asserted fal se statenents | ed

® 231 F.3d 970, 978-79 (5th Cir. 2000).
® Seeid. at 976.
1d. at 978.

8 See SUMMIit Propertiesinc. v. Hoechst Celanese Corp., 214 F.3d 556, 562 (5th Cir. 2000)
(holding that reliance is an element of acivil RICO claim based on injuries from fraud).
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her to believe her suit to be barred by the workers’ conpensation
regi ne.

Wiile there may be an issue of fact common to all class
menbers - the question of whether or not Mbil was a valid
subscri ber to the workers’ conpensation system-— that question does
not predom nate over the question of whether or not each nenber of
the class suffered a RICO injury. W so held on the facts of
Bolin,® and on the facts of Castano v. Anerican Tobacco Conpany, °
and we see no conpelling distinction here. To determ ne reliance
for each individual class mnenber would defeat the economes
ordinarily associated with the class action device. An effort to
deci de only the question of whether Mbil was effectively insured
under the Texas conpensati on schenme woul d be no nore than the tri al
of an abstraction — for which subclassing and bifurcation is no

cure.

111
In Iight of our holding that class certification was inproper,
we need not address the effect of the district judge s recusal on

his earlier order certifying the class.! Cass certification was

9231 F.3d at 978.
1084 F.3d at 745.

1 We granted leave to appeal the order granting class certification and express no opinion
regarding Mobil’ s entitlement to the protective bar of the state workmen’s compensation law.
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i nproper under Rule 23. The order granting class certificationis
t heref ore VACATED, and the case is REMANDED for further proceedi ngs
not inconsistent with this opinion.

VACATED and REMANDED.



