UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CI RCU T

No. 00-40058
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JAMVES DAVI D BRANAM al so known as Ji nmy Branam

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas

Cct ober 26, 2000

Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.
PER CURI AM

Janes David Branam appeals a fine, inposed as part of his
sentence after a guilty plea. W affirm

Pursuant to a witten plea agreenent, Branampl eaded guilty to
a single count of transportation of a stolen vehicle in violation
of 18 U.S.C. 8§ 2312. Four additional counts of sale of a stolen

vehicle were dism ssed. Branam was sentenced to 35 nonths’



i mprisonnment, three years’ supervised release, and a $3000 fine.
On appeal, Branam contends that the Governnent violated the
pl ea agreenent.! The plea agreenent states that:

12. Allocution at Sentencing: The Defendant understands
and agrees that:

(b) the Governnent shall refrain fromrecomendi ng
that the sentencing judge sentence the Defendant to a
particul ar termof inprisonnent or fine, but reserves the
right to recomend that the sentence include restitution
and sone formof inprisonnent. Nothing herein shall be
construed to limt the information which the Governnent
provides to the probation officer and Court, |egal
argunents on the applicability of certain Quideline
provisions, or allocution on the sentence the Court
shoul d i npose within the applicable CGuidelines.

The Presentence | nvestigation Report (“PSR’), to which neither
party objected, calculated the Guidelines fine range for Branam s
conviction from$3000 to $30, 000 and recomended t he i nposition of
a $3000 fine. The PSR noted that Branam signed a personal
financial statenent indicating he had no assets or incone wth
which to pay a fine, but that he was trained in air conditioning
repair and had worked in the heating and air conditioning business
for many years, including owing his own business for about nine
years, indicating sone ability to pay. On the other hand, Branam
was i ncarcerated for an unrel ated assault conviction at the tinme of
sent enci ng. Brananmi s sentence in this case is to be served
consecutively to his state sentence, thus delaying gainful

enpl oynent for sone tine. The Governnent did not raise the issue

We consi der whet her the Government breached the pl ea agreenent
despite an appeal -wai ver provision in the plea agreenent. United
States v. Price, 95 F. 3d 364, 366-68 (5th Gr. 1996).
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of restitution as the equi pnent had been returned to the proper
owner s.

At sentencing, the district court adopted the factual
findings and the CQuideline calculations set out in the PSR
Branami s counsel stated that he had no objection to the recomended
prison termof 35 nonths but, on the basis of Brananis financial
circunstances, urged the district court not to inpose a fine.
Branam s al l ocution foll owed, which consisted of a brief statenent
that he was trying to change his ways, but included no nention of
the fine.

The district court then afforded the Governnment the
opportunity to address the court. The Governnent st ated:

| would Iike to address M. Monsivais’ request that the

Def endant not be fined in this case. Your Honor, this

case involved the sale of stolen property, stolen heavy

tractor equipnent. And the Governnent would point out

that the property which M. Branam stole, according to

the plea agreenent, which he admts stealing, is valued

at over $130, 000.

The Governnent was paying M. Branam through its
under cover operation for that noney. O course, that’'s

buy noney and we’'re not allowed to get that back as

restitution, but we paid over $20,000 for that property

and we think that it is fair that M. Branambe sentenced

to pay a fine as recomended by the probation office of

$3000 in this case. W think that fine is wholly

appropriate, as we do the sentence recommended by the
probation office. And we would sinply encourage the

Judge to order M. Branamto pay the fine.

Branam argues on appeal that the Governnent’s comments at
sent enci ng went beyond an exercise of the right of allocution and
constituted an inproper recommendation as to the fine he should
receive. He contends that the Governnent breached the plea
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agreenment by arguing for a specific fine of $3000. Branam seeks
specific performance of the plea agreenent, including an order
vacating his sentence and remanding this case for resentencing
before a different judge. See United States v. Pal onpb, 998 F. 2d
253, 256 (5th Cir. 1993).

The plea agreenent included a section setting out specific
procedures for determ ning whether the plea agreenent had been
br eached:

13. Procedures for Determ ning a Breach of the Agreenent:

In the event a breach is alleged by either party, the

party claimng the breach shall provide notice to the

other party inwiting and afford that party a reasonabl e
opportunity to explain or cure the breach.

Branam di d not object to the prosecutor’s coment, nor did he
conply wth that portion of the plea bargain mandating witten
notice of an all eged breach and an opportunity to cure the breach.
Because Branamdi d not object to the prosecutor’s coments, review
is for plain error. United States v. Calverley, 37 F.3d 160, 162-
64 (5th Gr. 1994). Even if we find plain error, we wll not
exercise our discretion to correct a forfeited error unless it
seriously affects the fairness, integrity, or public reputation of
judicial proceedings. United States v. O ano, 507 U. S. 725, 735-36
(1993). “The Governnent’s breach of a plea agreenent can
constitute plain error.” United States v. Wlder, 15 F.3d 1292,
1301 (5th Gir. 1994).

The Governnent argues that the statenent Branam conpl ains



about was allocution on the sentence the district court should
inpose wthin the applicable Cuidelines. The Gover nnent
specifically reservedits right to allocution inthe plea agreenent
and contends that Branamis argunent that he did not have the
ability to pay a fine called for a response fromthe Governnent.
Furt her, the $3000 figure was the bottomof the Guideline range of
$3000 to $30,000 and the sane figure reconmended by the probation
office. The argunent m ght therefore be characterized as urging
the district court to fine Branamw thin the Guideline range or in
conpliance with the probation office’s recommendation, to which
Branam had not obj ect ed.

Assum ng, w thout deciding, that the Governnent’s statenent
“encouragi ng” the district court to inpose the fine breached the
pl ea agreenent and anounted to plain error, we conclude that it did
not seriously affect the fairness, integrity, or public reputation
of the judicial system Branams failure to conply with the plea
agreenent’s wholly reasonable and specific procedures for
determ ni ng whet her the agreenent had been breached convinces us
that Branamis not entitled to an order for specific perfornmance of
t he agreenent. We therefore decline to correct any plain error
that may exist.

Branam next clains that the district court erred in assessing
a fine because he had denonstrated that he did not have the
financial ability to pay a fine. The Governnent notes that Branam
failed to object to the fine and argues that it was appropriate.
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As part of the plea agreenent, Branamwai ved “any appeal , incl uding
collateral appeal under 28 U S.C. § 2255, of any error which may
occur surrounding the substance, procedure or form of the
conviction and sentence in this case” wth the exception of
Sentencing Guidelines determnations. A defendant nay waive his
statutory right to appeal as part of a valid plea agreenent if the
wai ver is knowing and voluntary. United States v. Ml ancon, 972
F.2d 566, 567 (5th Gr. 1992). The record in this case dictates
the conclusion that Branam validly waived his right to appeal

Therefore, he may not challenge the propriety of the district
court’s decision to inmpose a $3000 fine as part of his sentence.

Based on the foregoing we affirm Brananm s sentence.

AFFI RVED.



