IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40048

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RODOLFO ANTONI O GARAY,
al so known as
Rodol f o Foski n
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Decenber 7, 2000

Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
WENER, Circuit Judge:

Def endant - Appel | ant Rodol fo Antoni o Garay (“Garay”) chal | enges
t he sentence i nposed by the district court after his conviction for
being an alien unlawfully found in the United States follow ng
deportation, in violation of 8 U.S.C. § 1326(a) and 1326(b). The
district court denied Garay’ s request for a downward departure from
the Sentencing Quidelines on the ground that Garay’'s status as a
deportable alien did not <constitute a basis for departure.
Agreeing with the district court that alienage is not a basis for

downward departure in this immgration case, we affirm



l.
Facts and Proceedi ngs

Garay was convicted follow ng a bench trial for being an alien
unlawfully found in the United States after deportation.®! 1In his
obj ections to the presentence i nvestigation report, Garay urged the
district court to depart downward from the Sentencing Cuidelines
because “he is an alien and wll be deported.” Garay also
contended that he nerited a downward departure because as an alien,
he woul d face nore severe conditions of incarceration because of
his ineligibility for Bureau of Prisons prograns such as drug and
al cohol treatnent, prison canp, and release to a hal fway house.

Garay pressed his request for downward departure again at the
sentenci ng hearing. The district court denied the request, stating
that there was not hing atypi cal about Garay’s case that woul d t ake
it outside the “heartland” of immgration cases to which the
gui del i ne applied.?2 Wen counsel for Garay inquired as to whether
Garay’ s request was denied “on the basis that alienage does not
constitute a probable basis for downward departure,” the district

court answered in the affirmative. The district court proceeded to

1See 8 U.S.C. § 1326(a) and 1326(bh).

2The @uidelines explain that “[t]he Conm ssion intends the
sentencing courts to treat each guideline as carving out a
‘“heartland,’” a set of typical cases enbodyi ng the conduct that each
gui del i nes descri bed. Wen a court finds an atypical case, one to
which a particular guideline linguistically applies but where the
conduct differs significantly fromthe norm the court may consi der
whet her a departure is warranted.” See 1995 U. S.S.G ch. 1, pt. 1,
intro. comment. 4(b).



sentence Garay to 70 nonths of inprisonnent,® together with a
three-year term of supervised release and a $100 special
assessnent. Garay tinely appeals the sentence inposed by the
district court, and asks us to vacate his sentence and remand for
resent enci ng.
.
Anal ysi s

A.  Standard of Review

A defendant’s general dissatisfaction with his sentencing
range provides no ground for review of a district court’s refusal
to grant a downward departure.* W have jurisdiction only if the
refusal was in violation of the law.® A refusal to depart downward
is aviolation of the lawonly if the district court’s refusal is
based on the m staken belief that the court |acked discretion to
depart.® We review a district court’s decision not to depart from
the Quidelines for abuse of discretion.’
B. |Issues

Garay contends that his sentence nust be vacated because the

district court erroneously believed that it |acked authority to

SGaray’s prison term was at the low end of the applicable
Sent enci ng Cui del i nes range of 70-87 nonths.

“United States v. Di Marco, 46 F.3d 476, 477 (5th Gr. 1995).

°l d.
United States v. Burleson, 22 F.3d 93, 95 (5th Cir. 1994).

’Koon v. United States, 518 U. S. 81, 98-100 (1996).
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depart downward on the basis of his status as a deportable alien.?
He concedes that this argunent is foreclosed by our decision in

United States v. Nnanna,® in which we held that, in the case of a

deportable alien convicted of bank fraud, “[c]ollateral
consequences, such as the likelihood of deportation or
ineligibility for nore | enient conditions of inprisonnent, that an
alien may incur follow ng a federal conviction are not a basis for
downward departure.”!® Garay argues, however, that Nnanna nust be
reconsidered in light of the Suprenme Court’s subsequent decision in

Koon v. United States,! which held that federal courts can no

8A district court may depart fromthe applicable Sentencing
Guideline range only if “the court finds that there exists an
aggravating or mtigating circunstance of a kind, or to a degree,
not adequately taken into consideration by the Sentencing
Commi ssion in fornulating the guidelines that should result in a
sentence different fromthat described.” 18 U S. C. 8§ 3553(b). The
Qui del ines enunerate certain factors that can never be bases for
departure, such as race and religion, but do not otherwise limt,
as a categorical matter, potential bases for departures. See Koon,
518 U S. at 94; see also 1995 U S. S .G 8§ 5HIO (prohibiting
consideration of race, sex, national origin, creed, religion, and
soci o-econom c status).

If a basis for departure, such as alienage, is not nentioned
in the Guidelines, a district court nust, “after considering the
structure and theory of both rel evant individual guidelines and the
Qui delines taken as a whole, decide whether it is sufficient to
take the case out of the GQuideline’s heartland.” See Koon, 518
U S at 94 (quotations and citation omtted). The Comm ssion has
advi sed that departures based on grounds not nentioned in the
Quidelines will be “highly infrequent.” See 1995 U S.S.G ch. 1,
pt. A p.6.

%7 F.3d 420 (5th Gir. 1993).
101d. at 422.
11518 U.S. 81 (1996).



| onger categorically proscribe a basis for departure unless the
Gui del i nes have explicitly forbidden consi deration of that factor. !

Consequently, Garay maintains that in light of Koon, our
deci si on i n Nnanna, which categorically proscribed alienage and its
attendant consequences as a basis for downward departure, is no
| onger good | aw. Garay does not argue that his case is “atypical”
or that the district court’s refusal to depart downward was
otherwise in violation of the |aw Rat her, he argues that his
sentence should be vacated and remanded for reconsideration in
light of Koon’s directive that any factor not nentioned in the
Gui delines can serve as a potential basis for departure.

Garay relies on decisions from other circuits in asserting
that Koon requires us to instruct the district court to consider
his alienage as a basis for downward departure on renmand.?® But
t hese cases, which involved aliens convicted of crinmes other than

i mm gration of fenses, ! are cl early di stinguishable fromthe instant

121d. at 109 (1996).

13See United States v. DeBeir, 186 F.3d 561, 69 (4th Cir. 1999)
(“Al though the Guidelines prohibit reliance on national origin .
they do not nention alienage as a departure factor; it therefore
serves as a potential basis for departure”) (citation omtted);
United States v. Farouil, 14 F. 3d 838, 847 (7th Gr. 1997) (sane);
see also United States v. Smth, 27 F.3d 649, 655 (D.C. Cr.
1994) (hol ding, prior to Koon, that downward departure may be
appropriate if the defendant’s status as a deportable alien is
likely to cause a “fortuitous increase” in the severity of his
i ncarceration).

1“DeBeir was convicted of travelingininterstate conmerce with
the intent to engage in a sexual act with a mnor; Farouil was
convicted for knowingly inporting heroin into the United States.
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case, in which Garay’s status as a deportable alien, as an i nherent
el emrent of his crine, has al ready been consi dered by the Comm ssi on
in formulating the applicable guideline.?®

For exanple, in Farouil, the Seventh Circuit concluded that
alienage could serve as a basis for departure in Farouil’s drug
case, but nevertheless affirned its decision one week earlier in

United States v. Gonzalez-Portillo!® that alienage is not a basis

for departure in 8 1326 cases.! |In Gonzalez-Portillo, the Seventh

Circuit reasoned that because deportable alien status i s an el enent
of the crinme to which the guideline applies, alienage was
necessarily “taken into consideration by the Sentenci ng Conm ssi on

in formul ating the guideline.”® The Seventh Circuit concl uded t hat

’As the NNnth Crcuit reasoned in United States v. Mrtinez-
Ranpbs, 184 F.3d 1055, 1058 (9th G r. 1999), all defendants found

guilty of violating 8 1326 wll be deportable aliens, subject to
t he sane sentencing constraints that apply to all other defendants
found guilty of violating the sane statute. Thus, insofar as

sentencing for violations of 8 1326 is concerned, there is “not
even an arguable ‘need to avoid unwarranted sentence disparities
anong defendants with sim | ar records who have been found guilty of
simlar conduct.”” Id. (quoting 18 U S.C. 8§ 3553(a)(6)).

16121 F.3d 1122 (7th Cr. 1997).
Farouil, 124 F.3d at 846.

18121 F.3d at 1124-25 (quotations and citation omtted). To
the extent that Nnanna categorically proscribed alienage and its
att endant consequences as a basis for downward departure, Garay’s
assessnent of its [imted precedential value in the wake of Koon is
correct. Nnanna, however, does not control the instant case
Nnanna i nvol ved an offense (bank fraud) in which the defendant’s
status as a deportable alien was irrelevant, whereas Garay was
convicted of an immgration offense in which his status as a
deportable alien was part and parcel of his crine.
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even under Koon, “a factor that may otherwi se justify a departure
wll not do so when, as here, it is already accounted for in the
appl i cabl e guideline.”?®

The Governnent, adjudging the rationale in Gonzalez-Portillo

to be sound, urges us to follow the Sixth, Seventh, and N nth
Circuits in deem ng alienage an inperm ssible basis for departure
when, as here, status as a deportable alien has necessarily been
taken i nt o account by the Sentenci ng Conm ssion in establishingthe
of fense level for the crinme. W agree and hold that Garay’ s status
as a deportable alien, as an elenent of the crinme for which he was
sentenced, is not an “aggravating or mtigating circunstance of a
kind or degree not adequately taken into consideration by the
Conmi ssion”? and therefore is not a pernissible basis for downward
departure in this inmmgration case.
L1,
Concl usi on
For the reasons explained above, the district court was

correct in refusing to depart downward from the Sentencing

191d.; see also Martinez-Ranps, 184 F.3d at 1056 (hol di ng t hat
status as a deportable alien cannot be a ground for downward
departure when deportable alien status is an elenent of the crine
that was necessarily taken into account by the Sentencing
Commi ssion incrafting the offense | evel for the violation); United
States v. Ebolum 72 F.3d 35, 38 (6th Cr. 1995) (hol ding that when
all of the crines to which the guideline applies may be commtted
only by aliens, nost of whom if not all, are deportable, courts
may assune that the Sentencing Comm ssion took deportable alien
status into account when fornul ating the guideline).

20See 18 U. S.C. 8§ 3553(b).



GQuidelines on the basis of Garay’s alienage. Consequently, his
sentence is

AFFI RVED.
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