IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-40034

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

GEORGE ERVIN FOX, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

April 13, 2001

Before WENER and STEWART, Circuit Judges, and SMTH,* District
Judge.

WENER, Circuit Judge:

In this Internet child pornography case, Defendant-Appell ant
Ceorge Ervin Fox, Jr. (“Fox”) challenges on several grounds his
conviction and sentencing pursuant to 18 U S. C § 2252A, which
crimnalizes the knowing receipt via conputer of any visual
depiction that is, “appears to be,” or “conveys the inpression of”
a mnor engaging in sexually explicit conduct. For the reasons

di scussed below, we affirm both Fox's conviction and the sentence

‘District Judge of the Western District of Texas, sitting by
desi gnati on.



i nposed by the district court.

l.
FACTS AND PROCEEDI NGS

On the norning of July 11, 1997, Fox, who was enployed by a
private investigation firm infornmed the ower, Keith McG aw, that
he (Fox) had been working at the firms conputer (“the conputer”)!?
when suddenly pornographic i mages began to appear on the screen.
Fox reported that he was instigating an investigation i mredi ately
to discover the source of the pornography. MG aw pronptly
informed the FBI about the incident.

Under questioning by the FBlI, Fox admtted that he had
received an email the night before he reported the incident to
McG aw from sonmeone using the screen nane “Qopul ot” who di d not want
to receive any nore of “this stuff.” In that email, Qoulot stated
that he or she had obtained the addressees’ screen nanmes and
intended to forward themto the Internet provider, Anerica Online,
so that the addressees could be “put in jail.”

Al nost two years later, in March 1999, Fox gave a statenent to
another FBI agent that detailed a different account of how the
por nogr aphy happened to be received on the conputer. Al t hough
MG aw had been informed by Fox in 1997 that he was only

investigating the source of pornography that had appeared

!Fox used the conputer located in MG aw s office for
I nt ernet purposes. H's own desktop conputer at the firmwas not
connected to the Internet and was used primarily for word
processi ng.



mysteriously on the conputer’s screen, Fox admtted in the March
1999 statenent to the FBI that he had “put his name on a list” to
receive child pornography and subsequently began to receive and
send such material. Fox insisted that he did so only as part of
his own “investigation” into Internet child pornography, wth the
intention of turning over any “evidence” collected to the proper
authorities.

I ncluded in Fox’s conputer files were nunerous pornographic
i mges, 17 of which were |ater entered into evidence at his trial.
Just three days before he initially informed MG aw about the
appearance of child pornography on the conputer, Fox had
transmtted two of these images over the Internet, each of which
depicts a young girl in a state of undress, one bearing the comment
“Here’s ny 15-year-old-niece, Sky” and the other bearing the
coment “Here’'s anot her of Poppy.”

In May 1999, a grand jury returned an indictnent agai nst Fox
charging him with one count of knowingly receiving child
por nography via conputer in violation of 18 U S.C. 8§ 2252A. This
statute subjects to crimnal penalties “any person who know ngly
recei ves or distributes any child pornography that has been mail ed,
or shipped or transported in interstate or foreign comrerce by any
means, including by conputer[.]” The term*“child pornography,” in
turn, is defined by 18 U.S.C. § 2256(8) as

any visual depiction, including any photograph, film
vi deo, picture, or conputer or conputer-generated i mge
or picture . . . where (A the production of such visual
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depiction involves the use of a mnor engaging in
sexual Iy explicit conduct; (B) such visual depictionis,
or appears to be, of a mnor engaging in sexually
explicit conduct; (C) such visual depiction has been
created, adapted, or nodified to appear that an
identifiable mnor is engaging in sexually explicit
conduct ; or (D) such visual depiction is advertised,
pronot ed, presented, described, or distributed in such a
manner that conveys the inpression that the material is
or contains a visual depiction of a mnor engaging in
sexual ly explicit conduct]|.]

(enphasis added). Fox’s notion to dismss the indictnent on the
ground that 8 2252A violates the First Arendnent was deni ed by the
district court. He was subsequently tried by a jury, which found
himguilty of the charge alleged in the indictnent.

In sentencing Fox, the district court determned that his
failure to accept responsibility for his conduct, together with the
fact that “when [Fox] would send sone of the pornographic
phot ographs to others, [ he] intentionally portrayed these

phot ographs to be of hinself and/or his own children,” warranted a
sentence at the high end of the Sentencing GCuideline range.
Accordi ngly, Fox was sentenced to 46 nont hs of confinenent, ordered
to pay a $5000 fine and a $100 speci al assessnent, and assessed a
term of supervised release of three years.

Fox now appeals to us, objecting to his conviction and
sentence on grounds that (1) the statute under which he was
convicted, 18 U S.C. § 2252A relies on a definition of “child
por nography” that is overbroad and vague, in violation of the First
Amendnent, (2) the evidence is insufficient to sustain his

conviction, (3) the district court abused its discretion in
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admtting into evidence copies of 17 of the inmages found in his

conputer files, (4) the district court violated the ex post facto

cl ause by inposing a sentence that exceeds the maxi num assessabl e
under the applicable Guideline in force at the tine of the offense,
(5) the district court erred by increasing his offense |evel for
receiving material involving prepubescent mnors wthout a
sufficient evidentiary basis to support such an enhancenent, and
(6) the district court clearly erred in denying a reduction in his
sentence for acceptance of responsibility.

1.
ANALYSI S

A. St andard of Revi ew

We reviewthe constitutionality of a federal statute de novo.?

In reviewing a claimof insufficient evidence, we nust determ ne
whet her, viewing the evidence in the light nost favorable to the
governnent, arational trier of fact could have found the essenti al
el ements of the of fense beyond a reasonabl e doubt.® W reviewthe
district court’s evidentiary rulings for abuse of discretion.* The
district court’s interpretation of the Sentencing Guidelines is

reviewed de novo, but its findings of fact and application of the

CQuidelines to the specific facts of the case are reviewed for clear

2United States v. Jennings, 195 F.3d 795, 800 (5th Gr.
1999) .

SUnited States v. Greer, 137 F.3d 247, 249 (5th Cir. 1998).

“United States v. Doggett, 230 F.3d 160, 167 (5th Cr.
2000) .




error.® |In addition, we reviewthe district court’s determni nation
of acceptance of responsibility under the Guidelines with even nore
deference,® as the district court is in the best position to assess
t he defendant's acceptance of responsibility and "true renorse."’

B. Fi rst Anendnment

Fox urges us to reverse his conviction on the ground that the
statute under which he was convicted, 18 U. S.C. § 2252A (soneti nes
the “statute”), is unconstitutional because it prohibits speech
protected by the First Amendnent. The governnent counters that
child pornography as defined in § 2256(8) is not constitutionally
protected and accordingly may be regul ated by the governnent even
to the extent of banning such materials outright.

As an initial matter, Fox’'s contention that the power to
regul ate child pornography does not extend to prohibiting the nere
possession of such materials was foreclosed by the Suprene Court

over ten years ago in Gsborne v. Ohio, which held that sinply

possessing and viewi ng child pornography can be constitutionally

proscribed.® The nore difficult question presented by this case is

SUnited States v. Lyckman, 235 F.3d 234, 237 (5th Cr.
2000) .

United States v. Nguyen, 190 F.3d 656, 659 (5th Cr. 1999).

‘United States v. Rodriguez, 942 F.2d 899, 902-03 (5th Cir.
1991) .

8495 U.S. 103, 111 (1990); see also United States v. Hilton,
167 F.3d 61, 63 (1st Cir. 1999)(“[I]t is well-settled that child
por nography, an unprotected category of expression identified by
its content, may be freely regulated.”).
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whet her Congress can, without violating the First Arendnent, expand
the definition of child pornography to include inmages that only
“appear to be” mnors engaged in sexually explicit conduct.
Al t hough the First, Fourth, and Eleventh Circuits have rejected
identical First Amendnent challenges to the statute,® the N nth
Circuit has invalidated the statute on the ground that by
crimnalizing visual depictions that only “appear to be” or “convey
the inpression of” mnors engaging in sexual conduct, the statute
prohi bits a type of expression protected under the Suprenme Court’s
extant First Amendnent jurisprudence.

1. Strict Scrutiny

As a content-based restriction on speech,!! § 2252A can only

°See United States v. Hilton, 167 F.3d 61 (1st Cir. 1999);
United States v. Mento, 231 F.3d 912 (4th Cr. 2000); United
States v. Acheson, 195 F.3d 645 (11th Cr. 1999).

°Fr ee Speech Coalition v. Reno 198 F.3d 1083, 1092 (9th
Cir. 1999), cert. granted sub nom Ashcroft v. Free Speech
Coalition, No. 00-795, 121 S.Ct. 876, 69 USLW 3382 (U.S. Jan. 22,
2001). W recognize that this circuit split wll nost |ikely be
resol ved by the Suprenme Court when it hears and deci des Free
Speech Coalition, but as the Suprene Court will not do so until
next term and Fox has not asked us to postpone deciding his case
until then, we reach and decide the issue of § 2252A's
constitutionality.

Y'n his dissent to Free Speech Coalition, Judge Ferguson
objects, inter alia, to analysis of the statute under the strict
scrutiny framework, contending that “the Suprene Court’s previous

child pornography decisions . . . indicate that the proper node
of analysis is to weigh the state’s interest in regulating child
por nography against the material’s limted social value.” See

198 F. 3d at 1101 (Ferguson, J., dissenting). As Fox' s challenge
to the statute is based on a claimthat the very definition of
child pornography enployed by the statute is unconstitutionally
expansi ve, however, we agree with every circuit that has
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stand if it survives strict scrutiny, i.e., if the statute has been
narromy tailored to advance a conpel | ing governnmental interest.??
Not wi t hst andi ng the general rule that “[c]ontent-based regul ati ons
are presunptively invalid’'® because of the intolerable “risk of
suppressi ng protected expression,” the Suprene Court has nade cl ear
that in regulating child pornography, Congress is entitled to
“greater | eeway.”!

a. Conpel ling I nterest

Bearing these principles in mnd, we ask first whether the
governnent advances a conpelling interest by banning visua
depictions that only “appear to be” or “convey the inpression of”
m nors engaging in sexually explicit conduct. W begin with a
brief overviewof the history of the statutory | anguage at issue in
this case. In 1996, responding to the proliferation of conputer-

generated or “virtual” <child pornography!® and the resulting

considered this issue that strict scrutiny is the proper node of
anal ysi s.

12See United States v. Playboy Entertai nnent G oup, |Inc.,
529 U.S. 803, 120 S.Ct. 1878, 1886 (2000) (citation omtted).

13See RA. V. v. St. Paul, 505 U S. 377, 382 (1992).

1“See New York v. Ferber, 458 U.S. 747, 756 (1982).

For exanpl e, Congress found that conputers and conputer
i magi ng technol ogy can be used to “[1] produce . . . visual
depi cti ons of what appear to be children engaging in sexually
explicit conduct that are virtually indistinguishable to the
unsuspecting viewer from unretouched photographic i mages of

actual children engaging in sexually explicit conduct . . . [2]
alter sexually explicit photographs, filns, and videos in such a
way as to make it virtually inpossible . . . to determne if the
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problenms in enforcing federal child pornography statutes that
requi red the governnent to prove that an actual m nor had been used
in the production of the pornography, Congress enacted the Child
Por nogr aphy Prevention Act (the “CPPA’) to anend 18 U S.C. § 2251
et seq. The CPPA expanded the definition of child pornography to
i nclude visual depictions that “appear to be” or “convey the
i npression of” mnors engaging in sexually explicit conduct.

In support of the CPPA Congress offered the follow ng
justifications: (1) preventing the wuse of “virtual” child
por nography to seduce children; (2) protecting all children from
the harnful effects of child pornography, including the nyriad
mnors not actually depicted or used in its production; (3)
elimnating pornographic inmages that “whet the appetites” of
pedophiles to abuse children sexually; (4) destroying the child
por nogr aphy mar ket, and (5) prosecutorial necessity.!® Congress was
particularly concerned that “[i]f the governnment nust continue to
prove beyond a reasonable doubt that mailed photos, snuggled
magazi nes or videos, traded pictures, and conputer inages being
transmtted on the Internet, are indeed actual depictions of an
actual mnor engaging [in] the sex portrayed, then there could be

a built-in reasonabl e doubt ar gunent in every child

of fending materi al was produced using children . . . [and] [3]
alter innocent pictures of children to create visual depictions
of those children engaging in sexual conduct[.]” S. Rep. No.
104- 358, at 2 (1996).

16See id. at 12-20.



expl oi t ati on/ por nography prosecution. "’
In rejecting these justifications for 8§ 2252A's ban on
“virtual” child pornography, the Ninth Grcuit reasoned that the

| andmar k case of New York v. Ferber, in which the Suprene Court

hel d that child pornography is not entitled to protection under the
First Anmendnent,?!® the Court focused on only “the harm to the

children actually used in the production of the materials.”?®

Accordingly, the Ninth Grcuit concluded that “[n]Jothing in Ferber
can be said to justify the regulation of such materials other than
the protection of the actual children used in the production of the
materials.”? The Nnth Circuit ultimately held that the conpelling
interest articulated by the government —— the “devastating
secondary effect that sexually explicit materials involving the
imges of children have on society, and on the well being of
children”?t —does not justify crimnalizing the possession of such
i mges “when no actual children are involved in the illicit inmages
ei ther by production or depiction.”?

W respectfully disagree wth the Ni nt h Crcuit’s

"See id. at 16 (internal quotation marks omtted).
18458 U.S. 747, 764 (1982).
%Free Speech Coalition, 198 F.3d at 1092 (enphasis added).

*ld.
211 d. at 1091.
2] d. at 1095.
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determ nation that preventing harmto children actually depicted in
pornography is the only legitimate justification for Congress’s
crimnalizing the possession of child pornography. First, in
Gsborne, the Suprene Court expressly invoked not only the harm
caused to mnors actually used in the production of pornography but
al so the danger posed to children when such pornography is used to
seduce or coerce them into sexual activity.?® It makes little
difference to the children coerced by such materials, or to the
adult who enploys them to lure children into sexual activity,
whet her the subjects depicted are actual children or conputer
simul ations of children. As Congress found, “the danger to actual
children who are seduced and nolested with the aid of child sex
pictures is just as great when the child pornographer or child
nmol ester uses [conputer simulations] as when the material consists
of unretouched i mages of actual children.”?

Second, the Ferber Court expressly endorsed the destruction of
the entire child pornography market as a justification for banning
sexual |y explicit imges of children.? Congress has found that,

even when children are not exploited in the actual production of

2See Gsborne, 495 U.S. at 111 (“the evidence suggests that
pedophil es use child pornography to seduce other children into
sexual activity”).

24S. Rep. 104-358, at 18.

2Ferber, 458 U.S. at 760 (noting with approval that “[t]he
nmost expeditious if not the only practical nethod of |aw
enforcenent may be to dry up the market for [child

por nogr aphy] ”) .
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por nography, the “sexualization of mnors creates an unwhol esone
envi ronnent which affects the psychol ogical, nental, and enoti onal
devel opnent of children and underm nes the efforts of parents and
famlies to encourage the sound nental, noral, and enotional
devel opment of children[.]"25 This finding conports with the
Suprene Court’s |ongstanding observation that “[a] denocratic
society rests, for its continuance, upon the healthy, well-rounded
grow h of young people into full maturity as citizens.”?” As it is
beyond question that the governnent’s interest in “‘safeguarding
the physical and psychological well-being of a mnor’ s
“conpel ling,’””?® we see no reason why such governnental interest in
this regard is so attenuated as to |limt the extent of its
protection only to the youths actually appearing in child
por nogr aphy.

In sum we conclude that Ferber and Gsborne, decided |ong
before the specter of “virtual” child pornography appeared, in no
way limt the governnent’s interests in the area of child
pornography to the prevention of only the harm suffered by the
actual children who participate in the production of pornography.
To the contrary, we agree with the Fourth Crcuit that the

governnent has an interest in “shielding all children from sexua

26S. Rep. 104-358, at 2.
2Prince v. Massachusetts, 321 U. S. 158, 168 (1944).

28See Ferber, 458 U.S. 756-57 (quoting d obe Newspaper Co.
V. Superior Court, 457 U. S. 596, 607 (1982)).
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exploitation resulting from child pornography,”?® and that the
governnent’s interest in this regard is indeed conpelling.

b. Narrow Tail ori ng

To satisfy the exacting standards of strict scrutiny, a
content-based restriction on speech such as 8 2252A nmust not only
advance a conpelling governnental interest, but nust also be
narromy tailored to attain that end.? W nust determ ne,
t herefore, whether 8§ 2252A' s expansion of the definition of child
pornography to include, in addition to sexually explicit imges of
actual children, inmages that only “appear to be” mnors, is the
| east restrictive neans of furthering the governnent’s interests in
conbating the harms generated by child pornography. 3

Wth respect to the governnent’s interest in eradicating the
mar ket for child pornography as a whole, we are satisfied that such
efforts “could be effectively frustrated i f Congress were prevented
fromtargeting sexually explicit material that ‘appears to be’ of
real children.”?3 Li kewise, with respect to the governnent’s
interest in preventing the use of pornographic materials to coerce
and even blackmail children into performng sexual acts, we have

di scussed earlier that sexually explicit imges that only “appear

2%\ent o, 231 F.3d at 920.

30See Pl ayboy Entertai nnent G oup, 120 S.Ct. at 1886.

31See Sabl e Conmuni cations of Cal., Inc. v. FCC, 492 U S.
115, 126 (1989).

Hilton, 167 F.3d at 73.
13



to be” mnors can, unfortunately, be just as effective in coercing
children into sexual activity as inmages of actual children.

Per haps nost inportantly, Congress has advanced a powerful new
rationale for the necessity of the “appears to be” |anguage in 8§
2252A: the need to address the | aw enforcenent problemcreated by
t remendous advances i n conput er technol ogy si nce Ferber and Gsbor ne
wer e deci ded, advances that have greatly exacerbated the already
difficult prosecutorial burden of proving that an inmage is of a
real child.®*® Wthout the “appears to be” |anguage in the statute,
“there is frequently a built-in reasonabl e-doubt argunent as to the
age of the participant, unless the governnent can identify the
actual child involved.”®* Duringthe trial inthe instant case, for
exanpl e, Special Agent Barkhausen, the governnent’s conputer
expert, was forced to concede under cross-exam nation that “there’s
no way of actually knowi ng that the individual depicted [in the
images] . . . even exists[.]” The “appears to be” | anguage, then,
is necessary to confront the enforcenent problens that have been
i ncreased by these advancenents in conputer technol ogy.

As further evidence of the statute’s narrow tailoring, the
governnent points to the statute’s provision that nakes an
affirmative defense available to those who mail, transport,

receive, sell, distribute or reproduce the materials if the person

3G, Rep. 104-358, at 16-17.
34Ment o, 231 F.3d at 920.
14



depicted actually was an adult at the tine the i rage was created. %
Al t hough this defense is not available to those charged wth nere
possession, the statute does provide a different safe harbor for
t he individual possessor who can show that he (1) possessed fewer
than three such images and (2) pronptly and in good faith destroyed
or reported the imges to | aw enforcenent. 3¢

The statute’s inclusion of these affirmative defenses,
together with the prosecutorial necessity of the “appears to be”
| anguage and the nearly identical nature of the harns generated by
both “real” and “virtual” child pornography, convince us that “the
statutory language . . . cannot be inproved upon while still
achieving the conpelling governnment purpose of banning child
por nogr aphy. ”3” Accordi ngly, we conclude that § 2252A is the | east
restrictive neans of furthering the governnent’s conpelling
interest in protecting the vulnerable young from the harns
generated by child pornography.

W join with the First, Fourth, and Eleventh Crcuits, then,
in deciding that “it is a logical and perm ssible extension of the
rati onal es of Ferber and Gsborne to allow the regul ati on of sexual

materials that appear to be of children but [do] not, in fact,

3gee 18 U.S.C. § 2252A(c).
%See 18 U.S.C. § 2252A(d).
YMento, 231 F.3d at 921.
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i nvol ve the use of live children in their production.”*® As such
materials are properly considered “child pornography,” they are
outside the protection of the First Amendnent and may be freely
regul ated even to the extent of an outright ban. Accordingly, we
hold that § 2252A's extension of +the prohibition on child
por nography to visual depictions that “appear to be” or “convey the
inpression of” mnors engaging in sexually explicit conduct is
fully consonant wth the First Anmendnent.

2. Over breadt h

Qur conclusion that “virtual” child pornography, like “real”
child pornography, is not entitled to First Anmendnent protection
does not end our inquiry into 8 2252A's constitutionality. An
ot herwi se constitutional statute nmay nonet hel ess violate the First
Amendnent if it is “overbroad,” i.e., if it “crimnalizes an
i ntol erabl e range of constitutionally protected conduct.”3 Even
so, we may not invalidate a statute unless its overbreadth is

“substantial . . . inrelationto the statute’s plainly legitinate

sweep. "4 We nust remain mndful of the Suprene Court’s adnonition
that the overbreadth doctrine is “strong nedicine” which should be

used “sparingly and only as a last resort.”%

8Hi | ton, 167 F.3d at 73.
3¥%See Osborne, 495 U. S. at 112.

4°Broadrick v. Cklahomm, 413 U.S. 601, 615 (1973) (enphasis
added) .

“1d. at 613.
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Fox’s overbreadth challenge is best understood as a claim
that, in addition to capturing unprotected conduct, the “appears to
be” net of the statute scoops in a “substantial” by-catch of
constitutionally protected conduct as well. Fox contends, for
exanple, that if the persons depicted are not in fact mnors, then
t he i mages conpri se adult pornography and, as such, are entitled to
protection under the First Amendnent. In essence, “[i]t is the
application of the statute to imges of vyouthful-1ooking adult
nodel s”4? that forms the gravanen of Fox’'s overbreadth chall enge.

W have already noted that the statute itself provides an
affirmative defense available to those who mail, transport,
receive, sell, distribute or reproduce sexually explicit materials
if the person depicted actually was an adult at the tinme the i mages
were created.* In addition, the governnent nust prove in each
instance that the defendant know ngly received sexually explicit
depictions of mnors or those who appear to be mnors. Thus the
statute’'s scienter requirenent, which applies to the age of the
persons depicted as well as to the nature of the materials, “limts
the scope of the [statute] because the desire for prosecutorial
efficiency dictates the vast majority of prosecutions . . . would

i nvol ve i mages of prepubescent children or persons who otherw se

“2Acheson, 195 F.3d at 651.
“See 18 U.S.C. § 2252A(c).
17



clearly appear to be under the age of 18."4 W also agree with the
First Grcuit that the danger of persons being convicted under 8§
2252A of possessing sexually explicit material of adults who | ook
or dress in a youthful manner is “overstated” in |ight of
Congress’s determ nation that purveyors of child pornography
“usual Iy cater to pedophiles, who by definition have a predil ection
for pre-pubertal children.”*

We acknowl edge that the prosecution of individuals on the
basi s of sexually explicit depictions of youthful-1ooking adults is
theoretically possible; however, the Suprenme Court has nmade cl ear
that “[e]ven where a statute at its margins infringes on protected
expression, facial invalidation is inappropriate if the remai nder
of the statute . . . covers a whole range of easily identifiable
and constitutionally proscribable . . . conduct.”* Keeping in m nd
the Court’s caveat that a statute’'s overbreadth nust be
“substantial . . . judged in relation to the statute’'s plainly

legitimate sweep[,]”* we agree with the First Crcuit that “[t]he

4Acheson, 195 F.3d at 651-52 (internal quotation marks and
citation omtted).

“®Hi lton, 167 F.3d at 73-74. In candor we nust neverthel ess
recogni ze that, as this is an affirmati ve defense which pl aces
the burden of proving the nodels’ majority on defendants who are
virtually certain not to be able to track down producers and
actors to adduce evidence of age, the defense is likely illusory.

460sborne, 495 U. S. at 112 (internal quotation marks and
citation omtted; ellipses in original).

4’See Broadrick, 413 U S. at 615.

18



existence of a few possibly inperm ssible applications of the
[statute] does not warrant its condemnation.”“*® |nstead, whatever
overbreadth may exist at the margins of 8§ 2252A with respect to
sexually explicit imges of youthful-looking adults is “nore
appropriately cured through a nore preci se case-by-case eval uation
of the facts in a given case.”*

Wth respect to the troubling possibility of the statute’'s
application to artistic expression otherwise fully protected under
t he First Amendnent, %° such as downl oaded i nages of the faned erotic
pai ntings of Balthus® or stills froma film version of Nabokov’'s
Lolita, we first recall that we nust construe the statute, if at

all possible, so as to avoid finding a constitutional violation.?>?

“Hi |t on, 167 F.3d at 74.
49| d.

S°Even t hough Fox does not claimthat any of the materials
for recei pt of which he was convicted constitute such expression,
he neverthel ess has standing to challenge the statute on this
ground as the Suprene Court has “altered its traditional rules of
standing to permt —in the First Amendnent area —attacks on
overly broad statutes with no requirenent that the person nmaking
the attack denonstrate that his own conduct could not be
regul ated by a statute drawn with the requisite narrow
specificity.” See Broadrick, 413 U S. at 612 (internal quotation
marks and citation omtted).

51Bal t hus, whom Mro called the greatest realist painter of
his age, is known, anong other things, for his erotically charged
pai ntings of young girls. At his first one-man show in Paris in
1934, Balthus caused a stir with “Cuitar Lesson,” a painting of
an ol der woman fondling a half-naked young girl, with a discarded
guitar |ying nearby.

52Broadrick, 413 U. S. at 613.
19



Thus, we agree with the First Crcuit’s reasoning that Congress

i ntended the “appears to be” | anguage of the statute to target only

those images that are “*virtually indistingui shabl e to unsuspecti ng

viewers from unretouched photographs of actual children[,]’"”%3

t hereby placing “the vast majority of every day artistic expression
[ such as draw ngs, cartoons, scul ptures, and paintings], even
speech involving sexual thenes”% outside 8§ 2252A's statutory
reach.> Any inprecision that may renmain at the margins after
enploying this limting construction —say, whether the statute
woul d ban images akin to the work of renowned contenporary arti st
Chuck Cl ose, whose ultrarealistic pai ntings can be
i ndi stinguishable from <close-up photography — s nor e
appropriately handl ed not by invalidating the statute but rather by

case-by-case analysis of the fact situations to which its

BHilton, 167 F.3d at 72 (enphasis added) (quoting S. Rep.
No. 104-358, at 7).

“Hilton, 167 F.3d at 72.

W& note that even though the government can only ban adult
por nogr aphy when, “taken as a whole,” the material |acks “serious
literary, artistic, political or scientific value,” see Mller v.
California, 413 U S 15, 24 (1973) the Mller standard does not
apply to child pornography. See Ferber, 458 U S. at 761. As the
Fer ber Court explained, “a work which, taken on the whole,
contains serious literary, artistic, political, or scientific
val ue may neverthel ess enbody the hardest core of child
por nography.” See id. at 761. To the extent that § 2252A m ght
ban “depictions that do not threaten the harns” that Congress has
crafted the statute to address, see id. at 775 (O Connor, J.,
concurring), we do not believe this potential overbreadth to be
sufficiently substantial to warrant invalidating the statute.

20



sanctions, assertedly, may not be applied.’ "%

In sum we cannot agree with Fox that 8 2252A “crim nalizes an
intolerable range of constitutionally protected conduct,”?®
particularly when we judge the extent of that overbreadth, as we
nust, in relation to the statute’'s “plainly legitinmate sweep.”%®
We hold that 8 2252A is not unconstitutionally overbroad.

3. Vagueness

Fox al so contends that the statute is void for vagueness. The
Suprene Court has held that a statute is unconstitutionally vague
if it does not “define the crimnal offense with sufficient
definiteness that ordinary people can understand what conduct is
prohibited and in a manner that does not encourage arbitrary or
di scrimnatory enforcenent.”® In other words, a statute is void
for vagueness if it does not put the average reasonabl e person on
noti ce of what conduct is prohibited.®

Fox nevertheless argues that § 2252A's “appears to be”
| anguage is “overly subjective” and thus creates “substanti al
uncertainty” for viewers because it may be difficult to distinguish

bet ween depictions of teenagers from those of young adults with

6See Broadrick, 413 U S. at 615-16.

5’See Osborne, 495 U. S. at 112.

8See Broadrick, 413 U S. at 615.

%Kol ender v. Lawson, 461 U. S. 352, 357 (1983).

60See Acheson, 195 F.3d at 652.
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even younger appearances. % The Ninth Crcuit accepted a simlar

argunent in Free Speech Coalition and held that the “appears to be”

and “conveys the inpression” |anguage of the statute s
unconstitutionally vague because both phrases are “highly
subjective.”® The Ninth Grcuit was concerned that “the vagueness
of the statute’'s key phrases regarding conputer inages permts
enforcement in an arbitrary and discrimnatory fashion.”®

The First, Fourth, and Eleventh Crcuits have reached the
opposi te concl usi on. In Hlton, for exanple, the First Circuit
concluded that the standard for interpreting the key |anguage of
the statute is not subjective, but objective: “Ajury nust decide,
based on the totality of the circunstances, whether a reasonable
unsuspecting vi ewer woul d consi der the depiction to be of an actual
i ndi vi dual under the age of 18 engaged in sexual activity.”% W
agree with the First Crcuit’s reasoning that together the scienter
requi renent of the statute and the affirmative defense available if

the subject of the inage was an adult at the tine the inmge was

%1Fox’s related contention that the term “l ascivious” as
used in the statute is simlarly “subjective” was forecl osed by
the Suprenme Court in United States v. X-Gtenent Video, 513 U S
64, 78-79 (1994), which held that use of that termto define the
prohibited material is constitutionally perm ssible.

52Fr ee Speech Coalition, 198 F.3d at 1095.

3| d.
®Hilton, 167 F.3d at 75.
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produced® provide at |east a nodicum of additional safeguards
agai nst i nproper enforcenent.

Li kewise, the Eleventh Circuit in Acheson, noting that
“[s]exually explicit images falling close to the |line separating
adul t por nography and unprotected child pornography are outside the
nost sensitive areas of speech vital to the free exposition of
i deas, "% concluded that a reasonable person is on notice that
possessing imges appearing to be children engaged in sexually
explicit conduct is illegal.® As for the argunent that it is

“Inpossible to tell whether an imge ‘appears to be’ a mnor,” we

agree  with the El event h Crcuit t hat “[t]he physi cal
characteristics of the person depicted . . . go a |long way toward
determ ning whether the person appears to be a mnor[;]” in
addition, conputer file nanes such as “Falcon 10" that, in the

custom of the trade, reference the age of those depicted in the
i mges “may even give sone indication of the actual ages of the
participants.”® The Acheson court al so noted that the safeguards
agai nst i nproper enforcenent provided by the statute, such as its

scienter requirenent and affirmati ve defense, “create an incentive

5See 18 U.S.C. § 2252A(a)(5)(B).
66See Hilton, 167 F.3d at 75.

57Acheson, 195 F.3d at 652.
68| d.
691 d. at 652-53.
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for focusing prosecutorial energy on the heart of the child
por nography problem —— the pre-pubescent child pornography
mar ket . " 7°

We are in accord with the Iine of analysis that energes from
the foregoing reasoning of the First, Fourth, and Eleventh
Circuits, and conclude that, taken together, the statute’ s scienter
requi renent and affirmati ve def enses provide sufficient protection
agai nst inproper prosecution to defeat Fox's vagueness chall enge.
In this vein, we also agree that the “appears to be” |anguage is
not so subjective as to fail to put reasonabl e persons on notice of
what it is that the statute prohibits. Accordingly, we reject
Fox’ s vagueness challenge to the statute.

C. Suf ficiency of the Evidence

Having determined that the statute under which Fox was
convi cted passes constitutional nuster, we nust next assess his
attack on the sufficiency of the evidence adduced by t he gover nnent
to convict him under that statute. Fox contends that the
governnent’s evidence is insufficient to (1) negate his “m st ake of
fact” defense, (2) satisfy the statute’s scienter requirenent, or
(3) establish that the images in question were “lascivious” within
t he nmeani ng of the statute.

1. M st ake of Fact

Fox argues that he is entitled to a “m stake of fact” defense

0l d. at 653.
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by declaring that he was nerely investigating Internet child
por nography with a “good notive” —to “deliver up these defilers
of <children” to the proper authorities for well-deserved
puni shnment. Recogni zing that, standing al one, good notive is no
defense, * Fox contends that the government has failed to prove
beyond a reasonabl e doubt that he possessed the requi site scienter,
which he glosses as “guilty mnd.” Fox, however, seriously
m scharacterizes the statute’s scienter elenent: The governnent
must prove that the defendant knowingly, i.e., voluntarily and
intentionally, received child pornography, not that he had sone
degree of nens rea. Here, Fox hinself admtted in his March 1999
statenent to the FBI that he had “put his nane on a list” to
receive child pornography and subsequently began to receive and
send child pornography, al | qui nt essenti al voluntary and
intentional acts. As such, Fox’s insistence that the governnent
failed to prove that he know ngly received child pornography w dely
m sses the mark.

Furthernore, the governnent correctly observes that Fox's
“mstake of fact” defense is nore accurately characterized as a
“public authority” defense, which requires a defendant to showt hat

he was engaged by a governnent official to participate in covert

United States v. Chenault, 844 F.2d 1124, 1130 (5th Cr.
1988) .
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activity.”? Fox presented no such evidence to the jury in this
case, and so his claimthat he is entitled to such a defense nust
fail.”

2. Scienter

Alternatively, Fox argues that even if he is not entitled to
a “mstake of fact” or “public authority” defense, the evidence is
neverthel ess insufficient to prove beyond a reasonabl e doubt that
he knew that the persons depicted in the i mages were younger than
18. This contention is baseless. As we have just noted, the jury
heard evi dence that Fox hinself admtted to an FBI agent to having
“put his name on a list” to receive child pornography. Fox cannot
be heard to declare, on one hand, that he was conducting his own
“Investigation” into Internet child pornography and, on the other
hand, that he did not know that the imges he received and
transmtted were of m nors.

3. Lasci Vvi ousness

Finally, Fox objects that evidence presented to prove the
“lasci viousness” of the inmages is insufficient. To repeat, Fox was
convicted under 18 U S.C. 8§ 2252A, which subjects to crimna

penal ties “any person who know ngly receives or distributes any

?See United States v. Spires, 79 F.3d 464, 466 n.2 (5th
Cir. 1996).

BCf. United States v. Mathews, 209 F.3d 338 (4th Cir. 2000)
(rejecting award-wi nning journalist’s First-Arendnent defense
that he traded in child pornography for a “proper purpose,” i.e.,
gathering information for an investigative report).
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child pornography that has been mail ed, or shipped or transported

in interstate or foreign comerce by any neans, including by
conputer[;]” and the term*“child pornography,” in turn, is defined
as any visual depiction that “is, or appears to be, of a mnor

engaging in sexually explicit conduct[.]”"* To carry its burden of

proving that the conduct depicted is “sexually explicit,” the

governnent may denonstrate, inter alia, that the conduct involves

the “lascivious exhibition of the genitals or pubic area of any

person.”

Inthis circuit the six-factor test developed in United States

v. Dost™® is enployed to determne whether an inage 1is
“lascivious.”’” Under Dost, we ask: (1) is the imge' s focal point
the child s genitalia or pubic area, (2) is the setting depicted in
the i mage sexual |y suggestive, (3) is the child depicted in an age-
I nappropriate pose or attire, (4) is the child partially clothed or
nude, (5) does the i mage suggest sexual coyness or a willingness to
engage in sexual activity, and (6) is the image intended or
designed to elicit a sexual response in the viewer. An inmge need

not produce affirmative answers to all of these questions to be

“See 18 U.S.C. § 2256(8) (enphasis added).
“See 18 U.S.C. § 2256(2)(E) (enphasis added).

%636 F. Supp. 828, 832 (S.D. Cal. 1986), aff’'d 812 F.2d
1239 (9th Gir. 1987).

"See United States v. Rubio, 834 F.2d 442, 448 (5th Cir
1987).
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consi dered “l ascivious.” As even Fox concedes that at | east seven
of the 17 images shown to the jury possess “sone” or “nost” of the
Dost factors, it is enough to say that the jury could easily have
found at |east one of the inmages to be “lascivious” within the
meani ng of the statute; and one is all that is required to support
a verdict of guilty.

D. Adm ssion of the Photodqgraphs

Fox proffers two rel ated argunents regardi ng the adm ssi on of
t he phot ographic evidence. First, he advances that the district
court abused its discretion in admtting “wholesale” the
phot ographs of 17 of the inmages taken from his conputer files
wthout first requiring the governnment to make a prelimnary
show ng by expert testinony that each of the photographs it sought
to introduce depicts a m nor or sonmeone who appears to be a m nor.
Second, Fox contends that under Rule 403 of the Federal Rules of
Evi dence, the probative value of the photographs was substantially
out wei ghed by the danger of unfair prejudice, in light of which,
argues Fox, the photographs should not have been adm tted.

1. Lack of Expert Testinony

Fox insists that the district court erred by admtting the
phot ogr aphs i nto evidence without requiring expert testinony as to
the age of the persons depicted. In response, the governnent

remnds us that in United States v. Katz, we held that whet her the

8See Dost, 636 F. Supp. at 832.
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age of one depicted in child pornography can be determ ned by a | ay
jury without the assistance of expert testinony nust be determ ned
on a case-by-case basis.’” Here, in additionto its own exam nation
of the inmages, the jury was provided with additional evidence in
the formof an FBI agent’s testinony about the commobn practice of
i ncl udi ng i ndications of the age of the subjects in the file nanes.
In fact, two of the images bear Fox’s own words describing the
subject as “ny 15-year-old niece.”

As the governnent reiterates, the jury did not need to find
that all 17 i mages presented at trial depict subjects under the age
of 18; the jurors only needed to conclude that at |east one of
them beyond a reasonabl e doubt, depicted a person who appeared to
be less than the age of 18.8 |nasmuch as even Fox concedes that
“[s] onme of the photos appear to be prepubescent children who are

obviously less than 18,” his challenge to his conviction on
this basis fails. The district court did not abuse its discretion
in admtting the photographs w thout expert testinony as to the
subj ects’ ages.

2. Unfair Prejudice

Fox contends in the alternative that even if the photographs

9178 F.3d 368, 373 (5th Cr. 1999).

80The governnent al so points out that in two of the inages,
the age of the nodels is inmmterial because the inmages were
“advertised, pronoted, presented, described, [and] distributed’
as those of mnors, and thereby neet the statutory definition of
child pornography. See 18 U.S.C. § 2256(8) (D)
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are held to be adm ssible wi thout expert verification of age, their
adm ssion unfairly prejudiced himin violation of Federal Rule of
Evi dence 403. 8! Fox argues that the effect on the jury of
i ntroducing “irrel evant adult pornography” together with “rel evant
child pornography” was so “inflammatory” that it “painted himas a
‘pervert.’” The governnment counters that the best evidence of

whet her the images are, in fact, “child pornography” is the inages

t hensel ves, and that their adm ssion, al though certainly
“prejudicial” to the defendant, was not wunfairly so and was

warranted by their rel evance. Agreeing with this reasoning, we
cannot say that Fox was unfairly prejudiced by the adm ssion of the
phot ographs. The district court did not abuse its discretion in
admtting them

E. Ex Post Facto Violation

Fox conplains that the district court determ ned his sentence
under a version of the applicable Sentencing Guideline that had
been anended after the offense was commtted but prior to
sentencing. This, he argues, produced a sentence that violates the

ex post facto clause of the Constitution.® Fox correctly states

that if the application of the version of the Guideline in effect

81Rul e 403 provides, "Al though relevant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue del ay, waste
of time, or needl ess presentation of cunul ative evi dence."

825ee U.S. Const. art. |, 8 9, cl. 3.
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on the sentencing date rather than the version that had been in
effect on the offense date results in a |longer sentence or other

di sadvantage to the offender, the ex post facto clause is

violated.® Mre specifically, Fox states that in determning his
sentence the district court applied U S.S.G 8§ 2Q&.4, producing a
substantial increase in the base |evel of the offense, which in
turn resulted in a significantly |l onger termof incarceration. W
di sagr ee.

Fox’s presentence investigation report nakes clear that,

because his of fense i nvol ved recei pt (as opposed to possession) of

child pornography, his sentence was determ ned using 8 2Q&2.2, not
8§ 2&.4. Although the base of fense | evel of § 2@&.4 was increased
by an anmendnent adopted bet ween Fox’ s conm ssion of the offense and
his sentencing, that section of the Cuidelines has always cross-
referenced 8§ 2Q&2.2, the offense level of which has not changed
since Fox commtted the offense. Accordi ngly, Fox was not

sentenced in violation of the ex post facto cl ause.

F. Sent ence Enhancenent

Rel ying again on the absence of expert testinony about the
ages of the children in the photographs, Fox conplains that there
is insufficient evidence to support the district court’s
enhancenent of his sentence on the basis of his know ng recei pt of

materials involving a prepubescent mnor. The district court

8See United States v. Suarez, 911 F.2d 1016, 1022 (1990).
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responded to this objection at Fox’s sentencing hearing, stating
that “there are in evidence a nunber of those pictures, and it’'s
quite obvious in review ng those that several were under the age of
twel ve, possibly the age of six or seven.”

The governnent again enphasizes —correctly —that under
US S G 8§ 2&.2(b)(1), the presence of only one such inmage is
sufficient support for the enhancenent. Furthernore, to satisfy
the Guideline’s know edge requirenent with respect to the age of
the persons depicted, the governnent need only prove that Fox
di spl ayed reckless disregard for the ages of the subjects.?
Appl ying this standard, we have no difficulty concluding that the
district court’s determnation that at |east one of the inmages
received by Fox depicts a prepubescent mnor is not clearly
erroneous. The district court properly enhanced Fox’ s sentence on
t hat basi s.

G Ref usal to Depart Downwar d

Fox advances t hat even t hough he declined to nmake any conments
concerning his involvenent in the offense during his presentencing
intervieww th the probation officer, his “el oquent” address to the
district court at sentencing —in which he admtted his actions
and “stood prepared to accept” his punishnment —renders clearly
erroneous the district court’s refusal to reduce his sentence for

acceptance of responsibility. Al though the district court

84See United States v. Kinbrough, 69 F.3d 723, 733 (5th Cir.
1995) (citation omtted).
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acknowl edged the eloquence of Fox's statenent, it neverthel ess
concluded that “from the onset of this case the defendant has
failed to accept responsibility for his conduct. He has failed to
acknowl edge any w ongdoi ng and has bl aned the FBI and others for
his conviction.” 1Inlike manner, the governnent reasons that Fox’s
deni al of the essential factual elenents of the offense at trial,
together with his decision not to speak with the probation officer
about his involvenent in the offense, firmy support the district
court’s ruling.

The sentencing court is best positioned to determ ne whet her
a defendant has displayed the requisite degree of renorse,
contrition, and regret to nerit a reduction in his sentence. W
are unwilling to substitute our renote point of view for the
district court’s proxi mate determ nation that Fox was not entitled
to a sentence reduction for acceptance of responsibility, based on
his denial of guilt at trial and his refusal to speak with the
probation of fi cer before sentencing. Accordingly, we decline Fox’s
invitation to hold that the district court’s refusal to reduce his
sentence for acceptance of responsibility constitutes clear error.

L1,
CONCLUSI ON

For t he reasons expl ai ned above, Fox’s conviction and sentence

are

AFFI RVED.
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